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BOOKSELLER 
READER: 


GENTLEMEN, - 


O U may be aſſured that I have with as much 

Y Impatience (as ſome of you have expreſled) 
long waited for another Part of Mr. D' An- 

wvers's Abridgment; but I am ſenſible the Multiplicity 
of his Buſineſs, Diſtance from the Preſs, and Circum- 
ſtances of his Affairs, have been the only Reaſon of 
the Delay; and for my own Benefit, and your Satis- 
faction, ſome Time ſince I preyailed with fim to be- 
gin to print a third Part as prepared without any fur- 
ther Improvements or Additions, of which you had 
publick Notice given, and that he would proceed no 
further; and accordingly the greateſt Part of this Title 
Error was printed, with an Intention that this and 
ſome others ſhould compoſe the third Volume; but he 
having ſince determined to live in London, by which 
Means he will haye an Opportunity of correcting 
the Preſs more eaſily, than if the Sheets were ſent to 
him in the Country, (as uſual) he hath reſolved, if 
God gives him Life and Health, not only to proceed 
in this great Work as at firſt propoſed, but alſo (as 
deſired by many) to reviſe, ſupply and carry on the 
Same to this Time, and for that Reaſon hath added 
this Title Error, as a Continuation to the ſecond Vo- 
lume only; intending, before he proceeds further, to 
make a Supplement to each Volume, in the Manner 
= * | with 
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with the Specimen at the End of this Title, and bound 
up therewith: And after theſe are finiſhed, ro proceed 
with all Expedition in the Reſt of the Work, carrying 
the remaining Parts down to this Time. 


N. B. The Method of ſupplying the two Firſt 
Volumes by an Appendix with Notes referring to the 
Volumes, as in the Specimen above mentioned, was 
contrived purely for the Eaſe of thoſe Gentlemen 
who had bought thoſe Volumes, and that they might 
not be put to the Charge of buying the Whole again; 
but the following Parts of this Work will be all printed 
and continued to this Time in Order, in the ſame 
Volume, as the Firſt and Second may hereafter be, if 


re- printed. 
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Crro2, 


HERE Matter of Abatement 
is aſſignable for Error or not, 
71 pl. 1, 2. Cc. 


Appearance. 


0 Error in 
Summons, or not being ſummoned, 
helped thereby, 69 pl. 1, 2. 92 pl. 7. 


So Error in, or Want of any other 


Proceſs, if Judgment not given upon 
it, 69 pl. 3. So Want of Attachment 
of Privileze, 69 pl. 4. Want of Addi- 
tion helped, 69 pl. 5. Want of an Ori- 
ginal in B. or Bill in B. R. not cured, 
69 pl. 6. Miſcontinuance as putting 1n 
Declaration after ſummoned, and be- 
fore Appeatance helped, 70 pl. 7. O- 
therways, when in ſuch Caſe Appeat- 
ance without Proceſs, 70 pl. 8. Not 
helped, if declates againſt Detendant in 
Cuſtody of Setjeant, and it appears 
not he was ſo by any Proceſs, for 
which Defendant demurs,. 70 pl. 9. 
96 pl. 23. Not helped in inferior 
Court where Entry Summonitus fuit, 
inſtead of A. B. queritur, Sc. 70 pl. 
10. Return by one not Sheriff helped, 
70 pl. 11. Fault or Miſtake of Conti- 
nuance by obtalit ſe helped, 70 pl. 12. 
Scire facias dated before an Audita que- 
rela, upon which, Cc. helped, 70 pl. 
13. Otherwiſe of Sei. fa. on Judgment, 


71 pl. 14. Errot, if not ſaid whether 


Appearance 1n proper Perſon, or by 
Attorney, 94 pl. 12. By Attorney in- 
ſtead of Guardian, Error, 97 pl. 26, 
27. Or if Blank for Name cf Attor- 
ney, 97 pl. 28. Appearance of Infant 
in proper Perſon, Error, 97 pl. 29. 


Aff.gnment cf ECrro2z, Vide Exroꝛ. 
Tenant firſt or ſecond Vouchee may aſ- 


ſign, 30 pl. 1, 2, &c. He in Remain- 


der may that Tenant was an Infant, 


and appeared by Attorney, 30 pl. 6. 


I Wh 
EF Abatement. Vide Afſignment of 


i Error helpt thereby, 69. 


Upon Judgment by Default, 31 pl. r, 
9 hat Suggeſtion of Death of Tc. 
was falſe, 32 pl. 4. Tertenants in Er- 
ror upon 1 in Sci. a. cannot 
aſſign Error in principal Judgment, 32 

J. 1. Nor Bail in judgment againſt 

rincipal, 33 pl. 2. Not what is di- 
realy contrary to the Record, 33. pl. 
I, 2, Cc. As that Conuſor of Fine 
died before Conuſance certified by 
Commiſſioners, 33 pl. 5. But may that 
he died after Conuſance, and before 
Certificate, 33 pl. 6. Not that Sir Roger 
M. who took and certified Fine, was 
no Knight, 33 pl. 7. Not that there 
is no ſuch Cuſtom, where Court cer- 
tified to be held by Cuſtom, 34 pl. 7. 
Not that Proceedings were on bad 
Writ, when it appears there was good 
one, 24 pl. 8. 4 pl. 8, 9. Not that At- 
torney appearing on Record was then 
dead, 34 pl. 9. That Mayor who was 
Judge, had not received the Sacrament, 

c. 34- pl. 11. Not that the Perſon 
ſuppoſed by Record to be the Judge, 


was not ſo, 35 pl. 2. 36 pl. 7 41 pl. 4. 


That F. S. who returned a Venire was 
not Sheriff, 35 pl. 4. Whether it may, 
that F. S. by whom the Defendant ap- 
proves, was no Attorney, 35 pl. f, 2. 
ot that A. N. of the principal Panel, 
and A. W. of the Tales, ſame Perſon, 
36 pl. 8. That a Place alledged to be, 
was not within the Juriſdiction of the 
Court, 36 = 9. That the Defendant 
was Feme Covert, though ſhe appear- 
ed and pleaded as Feme Sole, 36 pl. 16. 
By him in ſome Caſe who hath Bene- 
fit by the Error, 37 pl. 1. By the De- 
fendant that 7 4 is given a- 
gainſt him for Coſts, 37 pt. 2. That 
not amerced, 37 pl. 3, 4. So if amer- 
ced, where he ought to be fined, 
7 pl. 5. Not by Defendant, that no 
amages were given againſt him by 
Jury, 37 pl- 6. Not in Proceſs or De- 
lay for his Advantage, 37 pl: 6. By 
Peer, that no Knight returned of his 
Jury; 37 pl. 8. but 71 pl. 4. contra; not 
e that takes by Fine in that Part by 
b which, 
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which, &'c. 38 pl. 9. Not by the Te- 
nant that the Court awarded Grand 
Cape, where they ſhould have given 
Judgment, 38 pl. 10. In Error on 

udgment in Sci. fa. Error in the 

udgment in Annuity not aſſignable, 
38 pl. 2. Upon Error in redditione judi- 
cii in Dower, it may be aſſigned in the 
12 for Damages, 39 pl. 1. In 

rror to reverſe Outlawry after Judg- 
ment, it may be aſſigned on the Judg- 
ment, 39 pl. 1. Jointly, 40. Though 
on ſeveral Writs of Error 40 pl. 1. 1 
onnnibus er ratum no good Aſſignment, 
o pl. 2. Upon a Judgment in a Dam 
2 infra ætatem, 40 pl. 3. In Error by 
4 on Judgment in Aſſiſe and one ap- 
pears, he cannot aſſign till the others 
ſummoned and ſevered, 40 pl. 4 In 
Error by Biſhop and Incumbent, the 
Incumbent alone cannot, 40 pl. 5. In 
Error by 2 on Outlawry, in Appeal, 
one cannot, 40 pl. 6. Not Error in 
Fact and in Law, 40 pl. 1. But no Ad- 
vantage of Duplicity in Aſſignment, 
unleſs ſpecially ſhewed, 41 pl. 2. That 
he was not in Cu/odia Har, 41 pl. 5. 
At what Time, 41. not Matter of 
Fact after Sci, fa. awarded, 41 pl. 1. 
As in Avoidance of Outlawry that he 
was in France, 41 pl. 2. Or that no 
Warrant of Attorney is certified, 41 
pl. 3. But Error in the Record aſſigned 
after a Sci. fa. 42 pl. 1. As no Origi- 


nal, 42 pl. 5 — that but quarto exact, 
te 


42 pl. 6. A he Writ diſcontinued, 
and new one brought, other Errors at- 
ſigned, 42 pl. 7. Not on Statute that 
one . Seals wanting, 42 pl. 1. 
Not want of Ca. ſa. againſt the 
the Principal, though Judgment on 
two MNihils againſt Bail, 42 pl. 2. 
Not by Defendant, that Coſts were not 
given againſt nim, 55 pl. 15. Matter 
of Abatement only not W for 
Error, 71 pl. 1, 2. 74 pl. 8. Unleſs the 
Court ex officio ought to have abated 
the Writ, 74 pl. 7. 90 pl. 1, 2. Not 
Plaintiff's Marriage before Judgment, 
74 pl. io. Diverſity where Writ actually 
abated, or abateable only, 75 pl. 15, 
16, 17. Want of Patron's being made 
Defendant in Quare impedit not aſſign- 
able, 75 pl. 18. Judgment reverſed or 
not, according to what appears on 
Record, whether aſſigned or not, 88 
pl. 1, 2, 3, according to what certified, 
not other part, unleſs aſſigned for Er- 
ror, Diminution alledged and certifi- 
ed, 88 pl. 4, 5- But not unleſs certifi- 
ed, 89 pl. 6, 7. What admitted by 
Pleading not aſſignable, as that Party 
was not Knight and Baronet, 90 pl. 5. 
In Error upon Judgment for Admi- 
niſtrator, it cannot be aſſigned the 
Inteſtate is living, 90 pl. 7. What 


appears not in the Record cannot be 


aſſigned, 111 pl. 1. 
I 


Attoznep. Vide Aprearante. 


— 


B. 
Bail. 


Dei of Principal before Judgment 


pleaded to Sci. fa, 1 pl. 4. 34 pl. 1,2, 
Cannot have Error to reverſe principal 
Judgment, 15 pl. 25. Principal and 

ail cannot join in Error, 18 pl. 38. 
And if they do, on Judgment againſt 
Principal, the Record is not removed, 
28 pl. 10. What Colts againſt them, 
68 pl. 1, 2. Capias on Record againſt 
Frincipal before Sci. fa. againſt Bail, 
68 pl. 4. Principal cannot have Error 
on judgment againſt Bail, 16 pl. 25. 
* Bail on * againſt Princi- 
pal, 15 pl. 25. May plead Principal 
died before N I pl. 4, : 


Baron and Feme. 


Error brought by them for Nonage of 


Femme, 14 pl. 16. By them to reverſe 
Judgment againſt Feme as Feme Sole, 
15 pl. 18, 19. But in Caſe of Fine, 
Baron may enter and avoid it, 15 pl. 
18. Leale by Bron of Wife's Land 
only voidable, 52 pl. 1. Where erro- 
neous joining Baron and Feme in Ac- 
tion helped by Verdict, 72. 73. 


Bill of Exception. 


Given by Stat. We. 2. 111 pl. 2. extends 


not to criminal Proſecutions, ibid. Ex- 
tends to inferior Courts, ibid. Not 
where Evidence allowed, and Jury 
give Verdict againſt it, 111 pl. 3. Lies 
where one offers to demur upon Evi- 
dence, and is over- ruled, 112 pl. 4. 


AFTER Return of 1ſt, 


Certioꝛari. 


a | 12 another 
granted, 45 Pl. 3. 40 Pl. 5. l. 6. 
After in nullo eſt erratum, vn", LIN 3. 
Not after in nullo eſt errarum, without 
Leave of Court, 46 pl. 4. So Chirogra- 
pher for Proclamations after Certiorari 
returned by Cuſtos Brevium, 47 pl. 10. 


lies not to B. K. in Ireland, and if 


any Part of Record not before them, 
to write to Mayor, Cc. 47 pl. 11. Lies 
not to inferior Court to certify Venire, 
103 pl. 6. 


Conſent, Vide Grroz, 


Conſenſus tollit Errorem, $2, 83. 


Damages. 


As INDEX | 
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D. 
Damages. Vide Erroz. 
Diminution. 


OT contrary to Record certified, 
45 pl. 1, 2, 3. Not upon Error up- 
on Bill of Exceptions, 45 pl. 1. Not 
upon Error brought on Judgment in 
inferior Court, but may upon Judg- 
ment in Wales, Counties Palatine, Ge. 


45 pl. 5. 103 pl. 6. 


— 


— — —— — 


E. 
Entry. 


Nfant cannot avcid Common Recovery 

by Entry, but by Error, 3 pl. 1. But 
Baron may avoid Fine of Wife by 
Entry, 15 pl. 18. 


Erroz. Vide Removal de Record. 


Judgment againſt dead Perſon not avoid- 


ed by Plea, 1 pl. 1, 2, 3. But Bail 
may plead Principal died before Judg- 
ment, 1 pl. 4. Proclamation on Fine 
made on Sunday, Cc. avoided by Plea 
or Error, 2 pl. 6. Judgment avoided 
by Plea, or otherwite, where no other 
Remedy, 2 pl. 10, 11. Stranger to 
$67 963 may avoid the Effect of it 

y Plea, 2 pl. 12. Common Recovery 
againſt Infant avoided by Error, not 
ny 3 pl. 1. Outlawry where re- 
verſed by Plea, and where by Error, 

pl. 1. 4 pl. 6, 7. Judgment avoided 

y Error, or Certiorari, 3 pl. 4. Out- 


 lawry not avoided without Error, 


though Statute ſays, it ſhall be void, 
5 pl. 7. Unleſs where ſuch Writ 
would not be agreeable with Record, 

pl. 7. Convictions, c. quaſbed on 
An and avoided without Error, 
5 pl. 11. But not Judgment on In- 
dictment at Seſſions, 5 pl. 12. But Re- 
cord of Force by juſtices of peace 
quaſhed, 5 pl. 13. On Nonſuit at 2Vif 
prins, Cc. 6 pl. 1. Where Error lies, 
n void, 6 pl. 1 * A- 
ward of Exigent, 6 pl. 4. Where upon 
Petition to King, 6 pl. 5. To reverſe 
Attainder in Treaſon, 7 pl. 6. On 
Judgment on ludictment of Recuſan- 
cy, tho Error to King's Diſadvantage, 
7 pl. 7 Not on Judgment quod recupe- 
rare debeat, 7 pl. 8. n what Judg- 
ments, 7 pl. 8. In what Court it lies, 
8 pl. 1. &c. In B. R. on Judgment in 
Chancery, 8 pl. 1. In Parliament, 8 
pl. 2. On Judgment in Cinque Porta 


where, $ pl. 3, 4, 8. On Judgments in 


Counties Palatine, Cc. 8 pl. 6, 7, Cc. 
Not on judgment in Scotland, 8 pl. 9. 
On Judgment in Wales, 9 pl. 11, 12. 


10 pl. 26. Whether it lies in Banco, 5 pl. 
15. Whether in Chancery, 9 pl. 10, 17, 
18. On Judgment in Haſtings, 9 pl. ig. 
On Judgment in Durham, 9 pl. 21. On 
Judgment in Exchequer by 31 Ed. 3. 
10 pl. 25. On Judgment in B. K. by 
27 Eliz. 10 pl. 27. Where Fault not 
in the Judgment of Court, but in 
Proceſs or Officers, Error lies in the 
lame Court, 11 pl. 1, 2, G 3 pl. 15. 
As if falſe Latin, 11 pl. 3. Miſtake in 
Habere fac poſſeſſionem, as if of two 
eſſuages in one Town, where the 
Judgment is in two Towns, 11 pl. 4: 
Outlawry on Exigent de B, R. there 
reverſed, becauſe | ox ut of Coro- 
ners, 11 pl. 5, 6. 12 pl. 9. Several 
Caſes where Error lies in B. X. to re- 
verſe their r or not, 12 
pl. 10, 11, Sc. Upon Error in Pact, 
as Infancy, or Death, it lies in ſame 
Court, 12 pl. 13, 14. In ſame Court 
in Criminal Cates, though not in 
Civil, 13 pl. 18. Who ſhall have Er- 
ror, 13 pl. 1, 2, Cc. By ſuch Perſon 
who ſhould have the Thing in De- 
mand, 13 pl. 1, 2. As Heir within 
Cuſtom of Borowzb-Engliſh, Heir on 
Part of Mother, Cc. 13 pl. 2. Only 
Parties. or Privies ſhall have Error, 
13 pl. 3. But though they ſhall have 
nothing, ſhall join for Conformity, 13 
pl: 4- How brought and aſſigned by 
nfant, 13 pl. 4. NN 14 pl. 
5, By Tenant by Reſceit, 14 pl. 7, 8. 
Not by Garniſhee, 14 pl. 10. By Re- 
mainder-Man during particular Eſtate, 
if privy to Record by Aid prayer, &c. 
14 pl. 11, 2 22 pl. 20. By Baron 
and Feine for Nonage of Feme, 14 pl. 
16. By Alienee of Land where Execu- 
tion upon Statute is ſued uind him, 
14 pl. 17. By Baron and Feme to re- 
verſe Judgment againſt Feme as Feme 
Sole, 15 pl 18, 19. By Tenant to 
Action, though he aliened, pendente, 
Cc. 15 pl. 20, 21. But not by Alienee, 


15 pl. 23, Not by Bail on principal 


Judgment, 15 pl. 25. Not by Execu- 
tor of Heir who died after ——— 


to recover Monies out of the Lands 


deſcended, 16 pl. 26. Not by Princi- 
pal upon Judgment againſt Bail, 16 pl. 
27. Upon a Recovery by Remainder- 
Man in Tail, 16 pl. 28. By the Iflue 
in Tail, 16 pl. 29. By Heir of one of 
Wives, where Recovery by- ſeveral 
Husbands and Waves, 17 pl. 30. Not 
after Diſclaimer, | but after Departure 
in Deſpite of Court, 17 pl. 31. By 
Biſhop and Incumbent, 17 pl. 32. By 


| Adminiſtrator of Defendanc, though 


Execution ſued by Elegit, 17 pl. 33. 
By Executor to reverſe Attainder of 
Felony, 17 pl. 34. Againſt Executor to 
avoid Judgment for the Damages 
only, 17 pl. 36, 36. Whether by Ali- 
ence of Perſon attainted, 17 pl. 37. 
Principal and Bail cannot join any 

more 
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more then Tenant for Liſe, and him in 
Remainder, 18 pl. 38. Not by Heir 
on Judgment againſt Anceſtor, till 
Lands extended, 18 pl. 39. By them 
only againſt whom Jud ment given, 
18 pl. 41. Only againſt Privies, but Sci. 
fa. mult go againſt Tertenants, 18 pl. 
1, 2, 3. Bears Teſte before the Judg- 
ment given, 19 pl. 1. On judgment in 
Dare im pedit before Damages inquired 
, 19 pl. 2. 20 pl. 11. 21 pl. 16. So in 
Coſinage or Aiel, 19 pl. 3. Not upon 
firſt Judgment in Account, 19 pl. 4. 
Not on Award of Court before Ori- 
ginal determined, 19 pl. 5, 6. Not on 
firſt Judgment in Partition, 19 pl. 7. On 
ſigning before Judgment centred, 19 pl. 
20, On | gon in Ejectment, or Debt 
before Damages inquired, but not ſo 
in Caſe, 20 pl. 10. 21 pl. 14, 15. Be- 
fore Execution ſued againſt him or 
not, 20 pl. 12. 2i pl. 13. By Infant 
for Reverſal of Common Recovery after 
he is of Age, 21 pl. 18. Where Re- 
mainder may or not, during the Life 
of the Tenant for Life, 22 pl. 19. 20. 
21, Where Judgment againſt one, he 
ſhall not have Error till Matter deter- 
mined as to other, 22 pl. 22. So where 
in a Formedon Tenant has Judgment for 
Part, 22 pl. 23. Not on Judgment 
quod computet, 22 pl. 25. But in Debt 
againſt ſeveral, by ſeveral Precipe s and 
udgment againſt one, he may bring 
rror, 22 pl. 25. But on Judgment in 
10 Warranto for Seiſure of Part of 
Liberties, Error lies, 22 pl. 26. To 
whom directed, 23 pl. 1. Writ varics 
from Record and amendable, 23 pl. 1. 
Such Variance p or 1 2 
pl. 2, 3, 10. 25 pl. 14. Error on Judg- 
ment ; A Aſſiſe, muſt take Notice of 
Adjournment in B. 23 pl. 5. But on 
Judgment in Quare imp. at Wiſi priut, 
need not mention where Judgment gi- 
ven, 24 pl. 6. Title not ſhewed in Writ 
of Error, 24 pl. 7, 8. Certainty therein, 
24 pl. 10, 11, 12. Dead Party to be 
named in Writ, 24 pl. 13. Variance 
in Direction to Court, 25 pl. 15, 16. 
25 pl 1. The Record or Tranſcript re- 
moved, 26 pl. 1, 2, Cc. On Error on 
Judgment in B. Body of Record only 
certified, 26 pl. 6. Original, Cc. not 
certified till Error aſſigned for want of 
them, 26 pl. 6. On Error of Judg- 
ment in Ireland, when Record ſhall be 
ſaid removed or not, 27 pl. 8. Verdict 
uaſhed for Inſufficiency to be certi- 
ed, :7 pl. 11. Quod coram vobit, Cc. 
27 pl. 1, 2, Cc. Lies where Record 
removed tho' Writ abated, 27 pl. r. 
And when the Record is fo removed, 
28 pl. 3, 4. Writ quod coram, Oc, a- 
warded by Court, where Record re- 
turned, 28 pl. 9. Record not removed 
by Error by Principal and Bail on 
Judgment againſt Principal, 28 pl. 10. 
do if by Bail upon both Judgments, 
1 


removes not N but that againſt 
Bail, fo that a Writ quod coram, Cc. 
lies, 29 pl. 11. If two Bills, that 
which agrees with Record intended 
true one, 48 pl. 12. That Jury were 
jurati ad veritatem, but dicendam omit- 
ted, 50 pl. 1. Part only actionab'e, 
and Damages intire, 50 pl. 2. 51 pl. 3. 
51 pl. 8. Miſcaſting, Error or not, 51 
pl. 4, 5. Damages given for more than 
in the Nar', 51 pl. 7. Want of Capi- 
atur or Miſericordia, or Miſtake of 
one for the other, Error, 53 pl. 1, 2, 
Cc. 54 pl. 5,6, Cc. 351. Damages 
given, and Judgment gnuod recuperet 
damna prad 4d 37 l. not Error, 54 pl. 
13. 58 pl. 34. Quod recuperct debita, 
inſtead of damna, Error, 55 pl. 14. But 
damna includes Colts, 55 pl. 14. But 
not where Jury give 2 d. Damages, and 
2 d. Colts, and Judgement given to reco- 


ver debitum & damnapred to 2d. 55 pl. 


17. judgment given for Part only, 
56 pl. 20. (onceſſum videtur, &c. for 
Conſideratum, Error, 56 pl. 21. So if 
conſideratum, conce ſſum, 56 pl. 22. Kecu- 
peraret for recuperet, Error, 56 pl. 23. 
Damages aſſeſſed occaſſone inſraſcript as 
well as occaſione detentionis debiti, 37 pl. 
29. Not reveried for Part where Writ 
bad, 61 pl 1. So in Treſpaſs, if Judg- 
ment againſt three, and one dead, 
whole reverted, 62 pl. 2. Damages 
ſeveral, and reverſed for Part, 62 pl. 
3. Or not, 62 pl. 4. Reverſal as to the 
antient Demeſne Lands only 62 pl. 5. 
Want ot Miſericordia as to Part, rever- 
ſes whole, 62 pl. 6. Judgment as to 
Land in Dower not reveried for Fault 
as to Damages, 63 pl. 7. So Judgment 


for Writ to Biſhop not for Fault as to 


Damages, 63 pl. 8. For Infancy of one 
Defendant, whole reverſed, 63 pl. 9. 
So if one Defendant Feme Covert, 63 
pl. 10. Firſt Judgment in Account not 
reverſed for Fault in laſt, 63 pl. 11. 
And vide like Cate, pl. 15. But upon 
Error by Infant to reverſe a Fine levied 
by him and oihers, it ſhall be reverſed 
as to the Infant only, 64 pl. 13. By 
Reverſal of firſt Judgment, Judgment 
in Kedi ſſeiſin is 1o, 64 pl. 1. By Reverſal 
of Judgment, the Judgment 1n Debr, 
or Outlawry thereupon reverſed, 64 
I. 2, 3. But by Reverial of Outlawry 
Jag is not, 64 pl. 4. Judg- 
ment in Sci. fa. reverted by Rever- 
ſal of firſt Judgment, 64 pl. 5, 6. 
Judgment in Quare non admiſit by Re- 
verſa] of Judgment in Quare impedit, 
65 pl. 7. Judgnient againſt Pledges by 
Reverſal of principal Judgment, 65 
I. 8. Judgment againit Tenant by 
everſal of Judgment againſt Vouchee, 
65 pl. 9. Attainder of Acceſſory by 
Reverſal of Outlawry of Principal, 
65 pl. 10. Execution not reveried by 
Reverſal of Judement againſt Gar- 
nichee, 65 pl. 1. Judgment for Eſcape 
con- 
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continues, though Judgment upon 
which reverſed, 67 pl. 5. Collateral 
Things executed, not deveſted by the 
Reverial of Judgment, 67 pl. 6. O- 
therwiſe of Things executory, 67 pl. 
7. By Reverſal of Outlawry, Prefen- 
tation to Church not avoided, 67. pl. 
9, 10. After Reverſal 'tis no Record, 
67 pl. 8, 12. Judgment againſt Bail 
not reverſed by the Reverſal of that 
againſt Principal, 67 pl. 13. Not ap- 
12 how much was Meadow and 


how much Paſture in Formedon, Er- 


ror, 68 pl. 3. Error helped by Verdict, 
72 pl. 1. As in Action againſt Baron 
and Feme, for Words ſpoke by both, 
and Baron only found guilty, 72 pl. t. 
In Battery by them for beating 
both, and Defendant found Guilty as 
to both, and ſeveral Pamages, Cc. 73 

I. 2. So if found Not guilty as to 
beating the Husband, and Guilty as 
to the Wife, 73 pl. 4. So in Battery 


againſt Baron and Feme, the Baron is 


ound Not guilty, and Feme Guilty, 
73 pl. 5. Error helped by pleading, 
73. By not taking Challenge, 73 pl. 
2. 74 pl. 3, 4. By not pleading Frank- 
fee, 74 pl. 5. Not that the Demand- 
ant was an Alien, 74 pl. 6. Defect in 
Writ helped by Pleading to it, as 
want of quam clamat eſſe jus, 74 pl. 
11. So Uncertainty in the Count, 74 
pl. 12. Want of Warrant of Attor- 
ney, 76 pl. 1, 2. Miſdemeanor ot Ju- 
ry, 76 pl. 3. Conſenſus tollit errorem, 
82. As if Appearance by Attorney 
where it ought not, 82 pl. 1, 2. 90 pl. 

„Place of Trial altered by Conſent, 

3 pl. 1, 2. But ſuch Conſent mult be 
entered on Record, 83 pl. 3. Whether 
ſo altcred in an Ejectment, 83 pl. 4. 
Venire awarded to Coroners, or Viſne 
from a wrong Place by Conſent, 83 
pl 5. Error in Parliament, 87 pl. 1, 2. 

or proceedings in Parliament, 87 pl. 


2. One of Age ſueing by Prochein amy, 


Error, 90 pl. 9. Inquiry of Pleas in 
Allie before Tenancy inquired ot, Er- 
ror, 90 pl. 9, 10. Error where Plain- 
tiff is one of the Judges, 91 pl. 11. 
Where it appears Action was brought 
before Time, 91 pl. 12 Want of War- 
rant of Attorney, 91 pl. 13. If it ap- 
pw by Plaintiff 's own ſhewing, be 

ad no Cauſe of Action, 91 pl. 14. 


Proceeding without Proc dendo in lo- 
aela, Error, 91 pl. 15. Juplicity of 


leading no Error, 91 pl. 16. Where 
want ot Pledges Error or rot, 92 
pl. 17, 18, 19. Error in Procets, 93. 
By one Writ being awarded tor an- 
other, 93 pl. 1, 2, FR Want of Summons 
Error, 93 pl. 4. If not made good by 


Appearance, 93 pl. 7. Non-Summons 


according to the Stat. 31 El. not 
Error, if Sheriff returns quod ſummo- 
nit, Oc. 93 pl. 5, 6. Suit by Plaint in 
real Action Error, 94 pl. 11. What 
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ſufficient Return of Dedimus, 94 pl. 13, 
14. Miſtake in Label not Error, 95 pl. 
15. But Dedimus bearing Date after 
Return of Writ of Covenant, Error, 
95 pl. 16. Power in the Dedimus is 
not purſued, 95 pl. 18, Caption taken 
atter the Return of the Writ of Cove- 
nant, 95 pl. 19. Dedimus bearing Date 


long before the Writ of Covenant, and 


Doubt whether Fine preſumed there- 
upon, 95 pl. 20. Not appearing by 
what Authority inferior Court held, 
Error, 96 pl. 21. Variance between 
the Writ and Plaint, 96 pl. 22. Plead- 
ing that he was ſeiſed ut de feodo & 


jure = formam, Cc. not Error, 97 pl. 
24 


The Want of Et petit quod querens re- 


Hpondeat, no Error, 97 pl. 25. Diſtringas 


urator Summonit in Cur nojtra, 
where Venire in Time of Predeceſſor, 
Error, 99 pl. 1. Where Writ recited as 
directed Vicecomiti noſtro, and it was in 
Time of Predeceſſor, 99 pl. 2. Part 
omitted in Return of petit Cape, and 
et Judgment given for it, 99 pl. 3. 
ine levied by Sheriff upon Covenant 
directed to Coroners, not Error, 99 pl. 
4. Inquiry how executed in inferior 
Court, 99 pl. 5. Where Jury returned 
by W. and F. and not appearing whe- 
ther they were Sheriffs, 100 pl. 6. 
Number and Names of Jury mult ap- 
pear upon Return of Venire in inferior 
Court, 100 pl. 7. eturn of Venire in 
inferior Court muſt be per miniſtros 
Cur 100 pl. 8. Diſtringas & apponere 
thereto decem Tales, Error, 100 pl. 9. 
Venire returnable tame Court where 
Error, 100 pl. 10. Where Proceſs a- 
gainſt three, though one dead, and 
Trial had, not Error, if ſuggeſted be- 
fore Judgment, 1co pl. 11. Venire to 
Coroners, and Tales de Circum antibus 
returned by Sheriff, 101 pl. 12. Want 
of Sheriff s ſetting Name to Return, 
101 pl. 13. In interior Court not faid 
the Venire was awarded per or ad Cu- 
riam, 102 pl. 1, 2. Entry upon the 
Roll, that Elegit medietatem terrar', 
Cc. without ſaying of Defendant, 102 
pl. 3. Venire in inferior Court awarded 
to Serjeant, without naming him, not 
Error, 102 pl. 1. Entry quod quid am 
ur atores venerunt, & quidam non, Oc, 
without ſaying how many, Cc. 102 
pl. 2. Entry in Aſſiſe quod quid am Fu- 
rator habuerunt vlſum quid am Fe. 
without laying quot, 103 pl. 3 
in inferior Court, ideo vr nit inde Furata, 
without ſaying out of what Place, 
Error, 103 pl. 4. 103 pl. 6. Yenjre, 
c. to Inquire de vero debito by Cu- 
ſtom, not Error, 103 pl. 5. Venire a- 


Where but 2: Jurors returned on Ve- 
nire, 104 pl. 8. The Chriſtian Name of 
one Juror miſtaken in the Habeas 


Corpora, 104 pl 8 Error, unleis ſix 


vrarded de rf good, 103 pl. 6, 


Aliens and nizens, 104 pl, 10. 
© Yours 


/ 
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Venire awarded in Durham, without 
ſaying of what Place, becauſe County 
Palatine, 104 pl. 11. Want of award- 
ing of what Place Jury ſhall come, 
helped by Entry of Return, 104 pl. 12. 
Proborum & legal', not hominum, Error, 
105 pl. 1. That Jury dixerunt pro os 
&c. Error, 105 pl. 2. So Aſſiderunt 
damna, 105 pl. 3. Jury inquire of but 
one Iſſue, 105 pl. 4, 6. Inquire but of 
Part, 105 pl. 5. Two Defendants join 
ſeveral Iſſues, and one only in- 
quired of, 106 pl. 7. Judgment for 
Damages in Dower without finding 
Husband died ſeiſed, 106 pl. 8, 9. 
Uncertainty in Verdict, 106 pl. 10. 
Defendant found Guilty, without what 
Number or Sort of Cattle, 107 pl 11. 
&c. Venire to Return 24. in inferior 
Court, Error, 107 pl. 1. Otherwiſe 
if Venire to Return 12. and in ſame 
Precept habere Corpora, 24. 107 pl. 2. 
Want of Return of Names of Jury 1n 
inferior Court, Error, 107 pl. 3. Per 
quos rei veritas melius Scire, not Sciri, 107 
pl. 4. Alteration of Form of Fenire in 
inferior Court, Error, not in ſuperior, 
108 pl. 5. Awarded de balliva Vicecom 
in interior Court, Error, 108. pl. 6. De 
Warda, without ſaying infra Furiſdict, 
108 pl. 7. Where impanellati electi, &c. 
referred to Court, not Sheriff, 108 
pl. 8. Where ad triandum exitum, and 
not tam ad triandum exitum quam ad 
inquirendum de damnis, 108 pl. 9, 


Eſtoprel. Vide Crroz, 


What is directly contrary to Record, not 
aſſignable for Error, 33 pl. 1, 2. Nor 
what is admitted by pleading, 90 pl. 
5. Diminution not contrary to Re- 
cord certified, 45 pl. 1, 2. 


Execution. 
In Ireland how upon Judgment affirmed 


here, 27 pl. 8. In B. &. upon Judgment 
affirmed in Parliament, 27 pl. 10. 


Guardian. Vide Appearance. 


—̃— 


I. 
Infant. Vide Appearance. 


EN how brought and aſſigned by 
Infant, 13 pl. 4. 18 pl. 40. 31 pl. 7. 
Error for Reverſal of Common Reco- 
very after of Age, 21 pl. 18. For In- 
fancy of one Defendant, whole Judg- 
ment reverſed, 63 pl. 9: But Fine ſhall 
be reverſed as to Intant only, 64 pl. 
12. Recovery in Dower by Detault 


againſt Infant, not Error, 98 pl. 3. 


But by Default againſt one in Priſon 
is, 98 pl. 31. Miſtake in Jurors Name 


Broke for Brook, not Error, 98 pl. 1. 
Cannot avoid Common Recovery by 
Entry, but Error, 3 pl. 1. 


Judgment. 


Death of one Plaintiff or Defendant ſug- 


geſted, and Judgment had, 32 pl. 4, 
„ 50 pl. 1. At what Time, though 
laintiff dead, 4 pl. 2. Death after 

Verdict, and before Day in Bank, 52 

pl. 3. 53 pl. 6. Baron dies, and Judg- 

ment againſt Feme only, 52 pl. 5. 

Judgment againſt three Executors, 

where one before dead, not Error, 53 

pl. 7. Want of Capiatur, Error, 53 pl. 

I, 4. So if one where there ought not, 

53 pl. 2. So of an Amercement, 53 

pl. 3. 54 pl. 5, 7 So where amerced 

and Capiatur both, 54 pl. 9, 12. And 
in thoſe Caſes the Error is in the 


whole Judgment, 54 pl. 10, 12. Judg- 


ment againſt Ingroſſer quod Capiatur, 
Cc. well enough, for the, Cc. ſupplies 
the two Months 4 pl. 11. Quod re- 
cuperet damna & Cuſtagia & 40 5s. de in- 
cremento, good, and refers to the Colts, 
55 pl. 16. Judgment pro increments, 
mult be ad requiſition” quer or ex aſſenſu, 
partium, 56 pl. 19. Unica frat Executio, 
But Form and for the Direction of 
Clerks, 56 pl. 25. Quod Defendant eat 
ſine die, and not quod fit quietns, 
57 pl. 26. Omiſſion of ceſſet execntio, 
till Plea of other is determined, not 
Error, 57 pl. 27. Diverſity of Form as 
to Colts in B. and in B K. 57 pl. 28. 
Quod Defendant remaneat indefenſus, 
though not ſaid againſt Plaintiff good, 
57 K 30. Ideo conſiderat eft per Seneſ- 
challum, well, 57 pl. 32. But ideo con- 
ſileratum eſi, without ſaying per Sene- 
Aehall', or Cur, is naught, 58 p. 33. But 
in ſuperior Court, the Form only ideo 
conſiderat eſt, 58 pl. 35. Ob quod conſ- 
derat eſt, good, 58 pl. 36. Kecuperare 
debeat, 58 pl. 37. What judgment in 
Error, 59 pl. 1. Where the Plaintiff 
ſhall be reſtored to his Original, 59 
pl. 1, 2. 109 pl. 2. To his Action, 59 
pl. 4, 5. Cc. To his Land, 110 pl. 4. 
To all that he hath paid, 110 pl. 6, 7. 
After Reverſal, ſuperior Court ſhall 
proceed as inferior ſhould, $59 pl. $. 
og pl. 2, 3. On Reverſal tame * 
ment given as ought to have been, 60 
pl. 1, 2, 3. 109 pl. 1. Judgment rever- 
ſed in Cam Scac Record remanded, and 
B. K. award Inquiry, Cc. 61 pl. 4. 
Judgment in Hultings reverſed before 


ommiſſioners at St. Martins, they give 


|4dgment, Huſtings ſhould, 61 pl. 5. 
pon Errror by Plaintiff Judgment 
reverſed, and new judgment againſt 


him, 1 10 pl. 8. Form of Entry of 


Judgment for Reverſal, 110 pl. , 10: 


O. 
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wy ; Fine, 86 pl. 18. Bar by Plaintifts Pur- 
O. . chaſe of the Land after Judgment, 86 
pl. 1. By his Acceptance of Leaſe bar- 
Dutlaw2y. red during Term, 86 pl. 2. To Er- 
W | ror by King, Seiſure by his Commulli- 
ſug. -. Here to be reverſed by Plea, and oners, no Bar, 86 pl. 3. But Recovery 
* 7 25 where by Writ of Error, 3 pl. 1. or Releaſe of Part, Bar as to that Part 
uk 4 pũl. 6. 7 pl. 4, 5, 6. 5 pl. 1,2. 6pl. only 86 pl. 1, 2. Error helped by Plead- 
after 3, 4. &c., For what Cauſes reverſed, ing, 73, 74- 
52 4 pl. 1, 2, 3. Oc. Not avoided with- 
3. out Error, though Statute ſays it (hall Pledges, Vide Erroz. 
1 S be void, 5 pl. 7. Unleſs where ſuch 
. Writ would not be agreeable with the Want thereof Error, 92 pl. 17, 18. 
Ls Record, 5 pl. 8. Superſedeas delivered 
: 55 before Exigent pronounced, makes Pꝛoceſs. Vide Erroꝛ. 
4 Outlawry erroneous, 94 pl. 8. So tho ; | 
EY never delivered to Sheriff, 94 pl. 9. So One Writ awarded for another, 93 pl. 1, 
Ac A if Exigent pronounced after pardoned, 2, 3. 
And _ 94 pl. 10. 
h 4 
tne £ 8 
idg- * p R. 
lic Wy ps Releaſe, 
- = Parliament. Vide Crroz, : . 
| f 12 1 P Eko avoided thereby,77. Plaintiff may 
it _—_ Por brought there, 82. releaſe Damages and Coſts in Annui- 


Pleading, 


Y In Error to reverſe Outlawry, King ſhall 


not plead: in nullo eſt errat, but Day 
given to maintain Outlawry, 44 pl. 1, 
In nullo eff errat in Nature of Demur- 
rer, confeſſes Fact well aſſigned, 44 pl. 
2, 3, 4. In nullo eſt errat, a good Plea 
where collateral Matter of Record aſ- 
ſigned, and Plaintift muſt procure it 
to be certified, 44 pl. 5 Fine and Non- 
claim pleaded in Bar of Error, 48 pl. 
1. Releaſe or Baſtardy pleaded by one 

rivy, though not Tenant of the 

and, 48 pl. 2, 3. So a Releaſe of 
Right, &c. though he hath none, 49 


pl. 4. So Tertenant, though not privy, 


may to Sci. fa. plead Releaſe, Baſtardy, 
cc. 49 pl. 5, 6. But Tertenants can 
only plead in Bar of Writ of Error, 
not in Abatement, 49 pl. 7. Where 
one may plead Non-tenure to diſcharge 
himſelf, but not in Abatement, 49 pl. 
7. By Heir after he comes of Age, 
though Judgment before reverſed as to 
Tertenauts, 49 pl. 1. What a good 
Plea in Bar ot Error, 84. Not Feoff- 
ment before the Judgment, 84 pl. 6,7, 
8. Nor Nonſuit before, 84 pl. 9. But 
Fecftment after is a Bar, * 10. 
But where made of Part, a Bar as to 
that Part only, 85 pl. 10. Nonſuit no 
Bar to new Writ of Error, 85 pl. 11, 
12. By Fine levied by Infant after In- 
ſpection, and before the firtt Fine re- 
verſed, 85 pl. 13. Erroncous Fine 
pleaded in Bar of Error, brought up- 
on another, 85 pl. 14. Common Re- 
covery Bar to Error on Fine, 85 pl. 


15. Entry into Part pending Error, no 

Bar, 85 pl. 17. Fine and «5 Years 

Non-claim, no Bar to Error upon that 
2 


R 


ty, and take Judgment, 77 pl. 1. 78 
pl. 7. Debt upon a Bond, cat 
Mutuatus againſt Executor, Plaintiff 
may releaſe Damages and Money upon 
the Mutuatus, Cc. 77 pl. 2. May Re- 
leaſe Damages in Ejectment, and take 
Judgment for Land, 77 pl. 4, 5. Or 
tor what Ejectment properly lies, 77 
pl. 4, 5, 6. 81 pl. 1, 2, 3. Error avoid- 
ed by ſpecial Entry nullo habito reſpect, 

8 pl. 8. Though one Bond not due, 

laintiff releaſing Cofts and Damages 
may take Judgment on that which is 
due, 78 pl. 9. Releaſing ſuch Part as 
not good, may have Judgment for reſt, 
78 pl. 10, 11. In Debt for Rent, if it 
appears that the Plaintiff hath demand- 
ed too much, he may relcaſe it, and 
take Judgment for what due, 79 pl. 1. 
Where on joint Treſpaſs ſeveral Dama- 

es are given, Plaintiff releaſing all 

ut one Set, may take Judgment, 79 


udgment for another, 80 pl. 2. 

elinquiſh Action againſt one, and 
take Judgment againſt other, 80 pl. 3. 
Releale Iſſue not inquired of, and take 
Judgment for the other, 80 pl. 4. Judg- 
ment for Part in Waſte, without In- 
quiry of Reſt, 82 pl. 1, 2. What Re- 
leaſe Bar of Error, 84 pl. 1. 2. Of all 
Actions, 84 pl. 3,5. Of all Right, 83 
pl. 4. Of all Suns, 85 pl. 16. 


Removal de Record. Vide Erroz. 


ECO RO it ſelf, or Tranſcript only 
removed, 26 pl. 1, 2. When Re. 

cord ſaid to be removed out of Jre- 
land or not, 27 pl. 8. Record remo- 
ved, though Writ abated, 27 pl. 1. 
29 pl. 15. By Error brought by Prin- 
cipal, and Bail on principal Jud — 
Record 


| fu I. Releaſe one Treſpaſs and take 


An 7 ND E — 


PFK 


* 
. 


Record not removed, 28 pl. 10. Error 
by Bail upon both Judgments, re- 
moves that againſt Bail only, 29 pl. 11. 
Not where Damages in Writ of Error 


* — 


of firſt Record or not, 40 pl. 1. No 
Sci. fa. ad audiend, before Errors af. 
ſigned, 42 pl. 1. No Sci. a. ad audiend, 
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Cc. when in Matters 1 no Co- 
mentioned, varies from Judgment, 29 lour of Error 43 pl. 1, 2. Sci. fa. againſt 
pl. 12. By Error of a Judgment in . Tertenants how awarded, 43 pl. 1. 
ria nojſira, where it was in Time of No Sci. fa. againſt the Recoveror, 
| Predeceſſor, Record not removed, 29 when Error brought to reverſe Out- 
| pl. 13. Where Writ and Record vary, lawry upon Judgment in Aſſiſe, 43 pl. Y 
| | not removed, 29 pl. 14. 30 pl. 17. 1. Other wiſe if to reverſe the | 5d on 1 v7 
Upon Error in Cam Scac, a Tranſcript ment, 43 pl. 2. Upon Reverſal of 
only removed. 30 pl. 16. Where ſo re- Outlawry, when againſt Lords mediate 
| moved, that a Writ quod coram vobis, and immediate, 43 pl. 1. Where upon ( 
Sc. lies, 27 pl. 1, 2. Reverſal of an Outlawry, 44 2 35 WW 
5. Againſt Tertenants upon ral 3 
Reſtitution, of Recovery. 44 pl. 6. May be before 
or after Errors examined, 44 pl. 6. 3 
* Upon Reverſal reſtored to the Land, 66 7 
| I. 1. To the mean Profits, 66 pl. 2, 3. J ; 
ot to the Term fold on Fi. ja. but to T. —_—_ 
[ the Money for which ſold, 66 pl. 1. 1 
| Otherways where {old upon Outlawry, Term. 1 
| 66 pl. 2. To Term or Goods not fold A e 
| on Elegit, but delivered to Plaintiff ECO RD during Term in Breaſt of MR © 
| Per rationabile pretium, 66 pl. 3, 4. Court, and alterable, 13 pl. 15, 16. 7 
| Reverſal, Vide Erroz, — __ : 
| 8 V. | 
Of Whole or Part only, 61, 62. By Re- 
verſal of one Judgment, another re- Uerdict. Vide Erroz. 
verſed, 64, 65, Cc. After Reverſal tis 
no Record, 68 pl. 8, 12. HERE Error is helped thereby, { 
_ 72 pl. 1, 2. Cc. Where erroneous 1 
„ N of Baron and Feme in Action, 6 
8. elped by Verdict, 72, 73. 
Scire facias. Void and Uoidable. 


AG AINST Tertenants in ſeveral Judgment againſt dead Perſon voidable 

Counties in Nature of ſeveral Acti- only, 1 pl. 1, 2, 3. So if entered in 
ons, and upon Error brought upon a improper Form, 1 pl. 5. Fine or Re- 
Judgment in one, Error cannot be aſ- covery without Original only void- 
ſigned 1n other, 31 pl. 8. Bail may able, but if after retraxit void, 2 
plead Death of Principal before Judg- pl. 6. Render by Fine to one no Party 
ment, 1 pl. 4. 34 pl. 2. Scire facias to Original, voidable only, 2 pl. 9 
quare Execution, Gc. where made Part | fs 
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| (e) It lies 
| | where a Man 
© | ( | is grieved by 
* any Error iu 
| the Founda- 
tion, Pro- 
ceeding, 


1 or 


xecution. 


(A) (a) In what Caſes an erroneous Hu. 


AudifaQue- 


without Writ of Error. rela, My uit 


Part 633. D. 
1. in Margine. 


Judgment may be avoided by Plea, 5%," 


Fd 


1. (b) F the Tenant in a Cui in Vita dies ſeiled pending nr 


the Wit, and after Judgment is given againſt him, Fol. 742. 

4 which is erroneous, and after the Kecovcroz ſues Exe. . 
cution againſt the Heir, and he bzings an Alice ; He ſhall not avoid S it: per 
this Judgment againſt his Father, by ſaping, that his Father died g;ke argu- 
pending the Writ ; but he is put to his Writ of Erroz; fo2 the endo. 
Judgment is not void, but onlp voidable. (c) 28 Aff. 17. adjudged. | 
32 E. 3. Aſſ. 99. Curia. | (e) Br. Er- 


ror 123. S. C. 
Fitzh. Error 267. S. C. 1 Rol. Abr. 768. Pl. 4. S. C. 


2. Ik a Man recovers in an Ejectione firmæ, and after his Erecutoz 
ſues Execution bp Scire facias againſt the Netoveree, the Necoveree 
cannot avoid the Judgment noz ſkap Execution by ſaping, the Te- 
ſtato2 died between Yerdic and Judgment, oz ſuch like; but he is (d) That 
Nu ro his Writ of Erroz, (d) fo; the Judgment is onlp voidable. his def. Er- 
ich. 15 Jac. B. R. between Hide and Markham, which concerned the pe Statue 


Earl and Counteſs of Ty Adjudged per Curiam : And bp the of ;; Car. 2. 


Clerks; ſuch Pleag have been Leveral Times diſallowed. vide 1 Rol. 
| | Abr. 768. Pl. 3. with the Notes thereupon. 


3. So ik a Man recover Lands in anp real Action, and after ſues 
Execution againſt the Heir of rhe Kecoverce, by Scire facias ; it is not 
anp Plea fo2 the Beir to ſay, that his Father died pending the Wzit, 
_— is put to his Writ of Erroz, 28 Aſſ. 17. by Mowbray ad- 

4. Jf a Man recover againſt the Pzincipal, and ſues a Scire facias 
againſt the Bail, 'thep cannot ſap the Pzincipal died bcfoze the Judg- 
ment, and (0 avoid the Judgment by Plea ; fo? it is againſt the 
Retozd. Mich. 32, 33 El. B. R. between (d) Warter Plaintiff, and Perry (d) My 2d 
and Spring Defendants, Per Curia. Part 83. Pl. 2. 
n 75 171 ien I Band Sore alibhe C. and S. 
P. ſeems, contrary. Cro. Eliz. 199. S. C. and at firſt held no Plea, but after the Plea cat received, 
becauſe the Bail could not have Error to reverſe the Jud t. 2 Leon. 101. By all the Judges ex- 
cept Wray, it cannot be pleaded, but there ſaid, ir was ruled the Defendants ſhould ſwear their Plea. 
2 Mod. 308. S. C. cited, and ſaid it was a good Plea by way of Excuſe for not bringing in the Body, 
but not to avoid the Judgment, being a Record which muſt be avoided by Writ of Error; and vide 
Godb. 377. my firſt Part 674. Pl. 2. | 


5- Jn an Acion upon the Caſe, if the Plaintiff be nonſuit, and 
after it is entered, that he reliquic actionem ſuam & ſatetur ſe nolle ul- 
terius proſequi, upon which Coſts are aſſeſſed, though it be admitted 
that this Judgment is erroneous, becauſe this is not anp Nonſuit 
as it is entered; pet in an Action of Debt fo? the Coſts, the Defen- 
dant ſhall not avoid it by Plea Withour a Wrir of Erroz; foz it is a 
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2 Error. 
(e) Cro. Jac. Judgment de Facto, not void, (e) but onlp voidable by Wzit of 
213. Erroz. Mich. 11 Jac. B R. between Coles and Lowe; adjudged, 


6. If any of the Proclamations upon a Fine be entered to be made upon 
a Sunday, out of Term, or upon the 31ſt of June (there never having been 
any ſuch Day) they may be avoided by Plea, or Writ of Error. Mich. 4 
and 5 Eliz. Fiſh and Brocker, Pl. Com. 266. Dyer 181, 182. | 
an Out: 7: If a Fine is levied (f) without an Original, or of more than is 
SAL. 1 Dine, contained in the Original, it is not void, but only voidable by Writ of 
02 Aecoverp Error. 2 Inſt. 513. 1 
without an n 
Oziginal, if within the Jurisdiction of the Court, ſhall bind foz the Time, and are to be reverſed 
by Erro; which pꝛoves they are ndt void. Keilw. 19. b. 98. a. 10 Co. 77. a. Co. Lit. 352. h. 
But if an ziginal de brought and a Retraxit entered, and after a C oncozd made, 02 Fine levied, 
*tig void, in regard the Truth appears of Kerozd, Co. Lit. 352. b. A Judgment in the Barſhalſea, 
where none of the Parties were of the King's bcel was void, and being Coram non judice might 
he avoided by Plea. 10 Co. 77. a. 1 Brownl. 24. and vide 1 Lev. 23, 204, 234. and under Juſtifica- 
tion, Title Treſpaſs. Bet Erro2 lies to reverſe fuch Judgment. Baptiſt aud Michelburn. Cro. Eliz. 
502. 6 Co. 20. and vide 1 Rol. Abr. 744. Pl. 3. 2 Jon. 209. Savil 36. If Judgment final be given 
in a Writ of Right where it ought not, it ſhall bind tilt reverſed. 5 Co. 86. a. Reſolved, : 


8. If one be attainted upon an erroneous Indictment, he cannot be re- 
lieved but by Wric of Error; for the Judgment being quod ſuſpendatur, &e. 
which is the Judgment of Law due for the Offence; it muſt be preſumed 
(g) Mhere to have been given, for that he was guilty of the Offence. (g) But if Judg- 
auterfoirs ac- ment of Acquittal is given upon ſuch Indictment, the King need bting no 
quit is a good Writ of Error; but the Offender may be newly indicted ; for the Judg- 
— 4 . ment being quod eat ſine die, &c. may be given as well for the Inſufficiency 
Diviſion or of the Indictment as for the Party's Innocency. F Inſt, 214. 

Title Offen- 9. If A. levies a Fine to B. who grants and renders to A. and his Wife, 
ces. and the Heirs of the Body of 4. this is not void as te the Wife, though ſhe 
is no Party to the Original, but only voidable by Writ of Error. 3 Co. 5. 4. 
Reſolved. | | 
10, If one is attainted of Felony, and after by relation of a general 
Pardon the Felony is pardoned, he ſhall be diſcharged ; for he hath no Re- 
medy by Writ of Error, or otherways, to reverſe the Attainder. 6 Co. 

14. a. | 
N. 1. If a Fine impoſed in a Leet be unreaſonable, or againſt Law, as 
joint where it ſhould be ſeveral, it may be avoided by Plea and Judgment 
of the Court in which the Suit is depending; for there is no other Remedy. 


th) 1 Rol. (h) Godfry's Caſe. 11 Co. 44. b. Refolved. 
Rep. 75. S. C. 


and S. P. vide 2 Mod. 219. 


12. In Debt upon a Bond againſt an Adminiſtrator, if he pleads a Judg- 
ment recovered againſt the Inteſtate, and that he hath not Aſſets ultra, Cc. 
rhe Plaintiff may reply, that an Action was brought againſt the Inteſtate, 
and that he died before the ſaid Judgment, and that after his Death Judg- 
ment was given ; for being a Stranger to the Judgment he can bring neither 
Error nor Deceit, and has no Way to avoid it but by Plea. Tris. 30 Car. a. 
Randal's Caſe. 2 Mod. * Adjudged the Plaintiff might avoid the Judg- 

| ment without a: Writ of Error, eſpecially in this Cale, here ic is not'only 
(i) Where (i) erroneous but void. | | | 8 
an errones _ . 1 5 | 04 
ous Judgment may be pleaded in Bar or Tuth"Fction, Vaugh. 94. But foz this vide the Diviſions 
under Title Executors. 88 2 N 


G 
# 
A 


g 
5 


PP 


- 8 
£ £ 2 * * 
e 
= 
= 


FD 


.. 4 „ 


NY 
4 4 
— 
_ 
1 
— 
_ 
1 
* 
2 
Wt 
= 
mo 
[4 


* 
— 
1 : 
4 
1 


* 9 3. : D L 1 ry ; CTY * n K 1 
PEN n OS TR Wen, . I NE In 
. 8 . 5 IOW n n Y R nenn OY I NT _ 1 

A : I T7 2 2 TS, SPIE" oat ** > > ” is 1 - - 3 f SY % 7 aids... . — 7 7 * 1 — # —£ , Ms. Fm "IS 1 * — * . * 2 N $2, X 8 2 
1 0 G p a. * V - "I = - — « - 5 . 

o 4 * * A _ * 0 * p 5 * . a FIR. 4 Py * A * 4 4 6 ug EO" "_ 4 2 1 "Y 4 N . 
— 4 1 _ i . 4 D : "> N N 8 e * 

— N * — 1 : Þ 

- . 

* D. ” 4 4 * o 


* 


. = — Yai 7 * 0 In ft W 
eee e 


Error. 2 


— * my 


(B) In what Caſes an erroneous Judgment 


may be avoided by Entry, without a 
Writ of Error. 


4) 


1. Tf an Jnfant (ſuffers a Common Kecovery, in Which he comes 
1 in as Voucher in his proper Perſon, and not by Attomep oz 
= Guardian, though this ſhall not bind him, but that he map in a 


= Writ of Erro2 avoid it, becauſe it is Erro2 in Law; pet at his full 
= Ago he cannot enter into the Land and avoid it by his Entrp, befoze 
= he has revers'd it in a Wzit of Erroz, becauſe He Himfelf is p2ivy to 
=== the Judgment, and map reverſe it by ſuch Means; and hc 1s not a 


Stranger to the Judgment; foz Audgments ought not to be ſubvert <A -A5 
rd bp Matter in Pais without Matter of UYcco2d ;.ag a (*) Kecogni: 10 Sol. 243. 
zance oz Fine bp an Jnfant, no2 any Judgment in other Actions 
given againſt au Inkant, where he appears by Attozmeyp and not by 
Guardian, Hill. 1650, betWeen (a) Aylelt and Walker. Adjupged per) Style 
Curiam, upon a Special Yerdic foz Land in Efſex. Latratur Trio. 246.5. C. Ad- 
1649. Rot. 200. judged Se. 
totam Curtis 


arm niſi. My 2d Part 773. Pl. 2. S. C. 2 Rol. Abr. 395. Pl. 6. S. C. which vide with the Notes there. 


„» * 
— * — 


2 — — 
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(C) In what Caſes Judgments ſhall be re- 


verſed without a Writ of Error. 


In what Court. 


I. T* Banco Regis in np Caſe, neither in the ſame Texm, no in ano- 

ther Term, fhall an Ontlawzp be reverſed without Wzit of Ex- 
ro2 on the Crown-fide. Mich. 14 Jac. The Clerks ſaid, That (0 at 
all Times had Leen their Courſe, and the Cours agreed thereto, and 
adjudged arcozdingly. (a) 19 H. 6. 2. Adjudged; and bp the Clerks; % #irzh, 
At is the Courſe, | E, 2G ;. 


takon bewteen the Courſe of King's Bench and Common Pleas, where the Outlawed <oines in 
ſame Term the Exigent is returned. Br. Error 199. 8. L. that he that comes in B. by Exigent, may 
in the ſame Term, by Plea without Writ of Error, reverſe the Outlawry for Matter apparent ; 'as 
Omiſſion of any Proceſs, otherways for a Matter A Fa&.' But in both\Caſes the Uſage'is otberways 
in B. R. 1 Rol. Rep. 25. per Bzoom, Secondary. Diverſity between the Courſe of Common Pleas 
and King's Bench. Orp. 274 and hide 2 Rel. Rep: 1280 Peph. 184. 2 Inſt. 679, 


4. If a Man is found Guilty upon an Indiqtment of Felony, and prays 
his Clergy, and it is allowed him, and he & buzgt in dhe Hand, he canuqt 
avoid this by Writ of Error, becauſe he is convicted only and not attainted; 
but the Record being removed by Ce inDνο dhe CrownoOffice, if there - 
be a Fault in the Indictment, it may be diſcharged, and Reſtitution award- 
ed to the Party of his Goods ſciz'd for that Cauſe. Aich. 38 and 39 £1;z. 
Cro. Elis. 489, 490. Information being given to the Court, that Long was 
indicted by Prone, and ny Guilty upon ſlighe Evidence, c. 'a 2328 * 
was granted; and upon Exceptions. taken to. che Indictment ic was diſebarg 
ed, — Refticution awarded 20 nn Wwe een 
5. If a Man had been indicted upon the Statute of 3 Fac. cap. 4. for ab- 
ſenting from his Pariſh Church, and thereupon Proclamations had * 
made, 


* 6—— —— — 


rer. 


CO 


1 


been convicted according to that Statute; yet no Writ of Error would 
have lain thereupon: For by the Statute after Proclamations made, and 
the Default recorded, the ſame was a Conviction of the Offence as if a 
Trial by Verdict had been thereupon; ſo that this was no judgment, but 
the Statute gave Proceſs for the Forfeiture ; and if there was a Fault in the 
Record, the Party's Remedy was in the Exchequer to quaſh it there. Paſch. 
33 Car. 12. Phorbes's Caſe. Raym. 433. Adjudged upon a Writ of Error up- 
on ſuch Conviction. 1 85 | 
6. If the Defendant comes in upon the Capias utlegatum, &c. he may by 
(by As if Plea reverſe the Outlawry for Matter apparent, as in Reſpect of a (b) 
8 Superſedeas, Omiſſion of Proceſs, Variance, or other Matter apparent in 


ed of Recoꝛd the Record; yet in theſe Caſes (c) ſome hold, that in another Term the 


to the She- Defendant is driven to his Writ of Error. Co. Lit. 259. b. 
riff befoze 


the Award of the Erigent. 4 Leon. 22. 184. (c) 1 Rol. Rep. 407. per Curiam, and the Clerks: 
There is a Diverſity where in the ſame, and where in another Term. But vide Dyer 223. Pl. 26. 
172. Pl. 11. N. Benl. Pl. 15. Pl. 137. 1 And. 36. Lit. mer 150. | 


7. But for Matter of Fact, as Death, Impriſonment, Cc. he is driven 
to his Writ of Error, unleſs in Caſe of Felony ; and there, in favorem vitæ, 
he may plead it. Co. Lit. 259. b. 3 | 


— 


8 52 5 (D) (a) For what Cauſe. 
1 2 * A 
2, &c. 


T the Exigent returned in Banco, if the Defendant ſays the 
Plaintiff appears by Attoznep, and the Attoznep has no War- 

rant, this is not Cauſe to reverſe the Judgment without Writ of Er- 

(b) Firzh, k o:; fo; perhaps he hath a Warrant in Chancery. (b) 11 H. 4. 34. 


Utlagary 40. 
S. C. Br. I Is 8. C. 


2. But a Judgment map be reverſed without a Wit of Erroz 
(e) Br. Er- £02 an Outlawzp, after a Superſedeas and Mainpziſe. (c) 11 H. 4. 
ror 11. S. C. 34. (d) 8 H. 6. 37. 9 H. 6. 8. Contra. Mich. 37 El. b. per Curiam. 
(d) Br. Utla- 3. So if the Exigent bears Date befoze the fourth Dap of the Capias 


1 1 Pluries iſſued to the Sheriff. (e) 11 H. 4. 3 


4. | 
ror 11. S. C. 4+ (d) A Man outlawed of Felonp ſhall not avoid the Outlawpy, 


(d) Co. Lit. becauſe he Was in Pziſon at the Time, Without a Writ of Erroz. 
259. b. that 1 H. 7. 13. b. Contra (f) 7 H. 6. 25. . | | 


it may 


pleaded in favozem vite. (f) Br. Utlagary 18. S. C. 


5. Ak a Man be outlawed, where it appears by the Kecozd, that 

there were not to Capias's aWarded, this map be annulled without 

(g) Br. ut- A Writ of Erroz. (g) (8 H. 6. 37. 11 H. 6. (h) 11.) though the Sta⸗ 
lagary 19. tute (aps it ſhall be void. Contra M. 37 El. 6. TR ſl 


ch) This is miſprinted in the Original, as here, and I ſuppoſe ſhould be 13. 


6. Oo if a Man be outlawed, and no Mention is made of what 


County he was, this map be reverſed without a Wzit of Erroz. (i) 
(i) Fitzh 8 H. 6. 37. Curia. F | 8 <9 | | 
Error 19. 8. 


C. Br. Utlagary 19. 8. C. per Curiam, pzeter Babington Chief Juſtice, 
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made, that he ſhould render his Body, &«c. which not being done he had 
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= 7. (k) It a Man be outlawed without Addition given to him in (like Point 
uch Action, in Which Action there ought to be an Addition bp the worn 1 tx 
| P Statute, he ſhall not avoid it by Plea without Writ of Erroz; tho' 57,9 10 


The Starute ſaps, that ſuch Ourlawzp ſhall be void. 11 H. 6. 15. b. Capias is a- 


| warded in the 
County where the Defendant is ſuppoſed to be Commorant by the Indi&ment or Appeal. 3 Co. 59. b. 
Hob. 166. 1 Rol. Rep. 159. March 84. (I) For the Expoſition of this Statute, vide my Notes there- 
upon, my 1 Part 236. | | 

© 8. Af a Man comes in CUard upon the Capias utlegatum, he map 

*reverſe the Outlabozp, becauſe he is named J. S. de A. Whereas he 

was (“) abiding at the W2it purchaſed at B. and not at A. and this (*) In the O- 
vy without Writ of Erroz, becauſe if he ſhould bzing a Writ of Erroz riginal it is 
© ic ought to agree in the Name with the Kecozd, Which would be demurrunt. 

© againlt himſelf. 19 H. 6. 80. 

| * But other waps it would be if he had rendzed himſelf gratis. 

19 H. 6. 80. 

EY TG Tf a Man comes in Ward upon the Capias utlegatum, he map 

avoid the Outlawz2p without Wit of Erroz, becauſe he is called J. 8. 

de D. Where there is no tuch Vill in the Countp, becauſe if he ſhould 

ven RTE b:ing a Writ of Erroz it ought to agree with the Aecozd, and ſo he (m) Br. Utle- 
= ſhould admit that there is Cuch a Dill. (m) 22 E. 4. * gary 22. S. C. 
11. (n) Jf a Man be convicted upon the Statute of 7 Jac. cap. rr. by 3 
2 Juſtices of the Peace, fo2 killing ok Partridges with Nets, upon 33. like Point 
© P2;oof oz Confeſſion of the Partp Without Indiament, this Judg per Curiam, 
ment map be reverſed in B. R. this being removed there by Certiorari vide Raym. 
without any Writ of Err. Hill. 12 Car. (*)B. R. (o) Bercy's Caſe, per *, K i 
Croke and Berkly, and thep ſeemed in ſome Manner, that ſuch Convi ( 22) 244. 


&ion upon the (p) Statute foz Shooting, oz ſuch like, might be {0 te- 386. where 


o 


\ 
5 


r Put n * . : 06s "I 
gh « - * Yoad" Ed =: — * 1 A > _ * ber, a ws * 
N TT. RE, 1 

. 5 « 2 =. ; cls. * W 22 41 PR 3 


8 8 0 _ —_— * A 
ER wa N P 
* 1.4 *. IE, OT nn 
N 


* 
V 
2 


M208 
2 8 * A 
| — 2 7 
Cs * * 
* 
* 
Wer, * 


— verſed without Wzit of Errsz. * 
he brought upon 
r- | a Conviction of a Riot, before Juſtices of Peace and Sheriff upon the View, upon 13 Hen. 4. 7. 


EI (o) 2 Jon. 167. S. C. cited, and a Conviction upon the Statute of Hunting in a Park, being removed 
© by Certiozari, Exceptions allowed to be taken thereto. (p) Vid. 1 Jon. 171. — 


12. But if an erroneous Judgment be given upon an Indictment of Bar- 
retry at the Seſſions of Peace, and the Party fined thereupon, and commit- 
ted till he pays it, and he removes the Indictment and Proceedings by Cer- 


92 tiorari, and himſelf by Habeas Corpus, yet he cannot be relieved unleſs he 
4. brings a Writ of Error. Trin. 14 Fac. Cro. Fac. 404. Rice's Caſe adjudged. 
13. But a Record of Force made by Juſtices of Peace upon the View, 
48 may be quaſhed upon Motion without Wric of Error. Mich. 15 Car. 2. be- 
tween (q) the King and Chaloner. 1 Lev. 113. agreed per Cur. (q) 18id. 156, 
1 | S. C. and S. P. 


per Curiam, and ſaid, that a Writ of Error would not lie becauſe they were not a Court. 


a. aa PI * * ——. a 


/ 


what Time a Judgment may be 
ſo reverſed without Writ. _ 


. 


(E) At 


I. N Outlawzp in Banco Regis (a) in another Term, cannot be (a)Vide antes 
reverſed Without a Wzir of Erroz. (b) 19 H. 6. 2. My Reports ©. 6. 7. 
14 Jac. Hamon. | 4 (b) Fitz. Error 
2. (c) An Outlawzp in Banco Regis map be reverſed in the ſame 16,8 ©. 
Term without Writ. of Erroz, foz all the Term the Judgment does 8 | 
not remain in pectore of the Judges, this being an Outlawzp and 2 "ng * 
Judgment betoze rhe Cozoner. 19 H. 6. 2. Tr. 14 Jac. B. R. miſprinted, 
e F n 2 5 and that the 
Word cannot is wanting, elſe it is not warranted, but the contrary by 19 H. 6. 2. which vide Fitz, 
Error 26. Br. 199. Nr = 9143 Ty 0 15 Wt 4 9 2 » wo: Ur « * Forty $45 
KO fiGL | Qubir vi, | da td 3 $1143 3 3. But » 49 
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Mat- 3. So in the ſame Term an Outlaw?p: returnable in Banco map be 
Q F . reverſed (d) without Wit of Erroz. (e) 8 H. 6. 37. (f) 19 H. 6. 2, 
not Matter 


of Fatt. Vide antea c. 1. (e) Br. Utlegary 19. 8. 04 (f) Fitz. Error 26. 8. C. Br. 199. 8, C. 


(Sitz. Error 4. But not there in another Term Without a Writ of Erroz. (g) 
26. S. C. Br. 19 IJ. 6. 2. 


199. S. C. 5. (b) An Outlabozy after a Superſedeas cannot be reverſed in Banco. 


(h) But vide the ſame Term. of. the Return Without a Wit of Erroz. M. 37 El. B. 
ſupza Letter per Curiam, bccauſe this is not their Judgment, but the Judgment 


C. pl. 6. 7. y 4 
an he Nets ot the ener, 


there. 
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w ns (F) Upon (a) what (b) Judgment. 


ceptions. 


2 Inſt. 427. 1. I the Plaintiff be nonfuit at the Niſi prius, upon Which Coſts are 


(b) How an Taxed bp the ſame Jury, by the Statutes of H. 8. and Ja. and 
Toe ones Judgment given koz them againſt the Plaintiff, the Plaintiff map 
given in a have a Writ of Erroz upon this Judgment. Tr. 3 Jac. B. R. admit- 
Copyhold Ted per Curiam. 

Court may ; | Fe 

be reverſed, vide my 2 Part. 207. pl. 2. 284. pl. 8. — Without a Judgment, or Award in Nature of 
a Judgment, no Writ of Error lies, for the Words of the Writ be ft judicium redditum fit. Co. Lit. 


288. b. Upon a Judgment in a Court of Record; not in an inferior Court not of Record. Co. Lit. 
288. b. | 


2. Tf a Man b:ings a Wzit of falſe Judgment in Banco, upon a 
Judgment given in ancient Demeſne, and reverſes the Judgment 
there, a W2it of Erroz lies upon this Judgment, foz this is a Mat⸗ 
ter of Kecozd. M. 40, 41 El. B. R. by 2 Juſtices. - + 
3. Jf a Yano? Court holds Plea of a Thing out of their JuriCl- 
diction, and gives Judgment thereof, tho' this is void, being coram 
non Judice, pet a Wzit of Erroꝛ lies, and Erroz ma be aſſigned in 
(d) Cro. Jac. thig. M. 3 Jac. B. R. between (d) Quarrels and Searle, foz by the Writ 
224 f. oy of Erroz he ſhall be recſio2cd to all that he hath loſt, Where bp the 
judged by 3 Aion of Treſpaſs he ſhall recover all in Damages. 
A - | 
ders 3 and that the Bringing the Writ of Error does not affirm the Juriſdiction, but that it may be 


| ſaid to be a void Judgment, and yet Error lie; as if in a Plea of Land, Judgment be given before 


Commiſhoners where it ought not to have been tried, but upon an Original Writ Error lies, tho' the 
Judgment is void. Vide antea A. 1. pl. 7. and the Notes thereupon, 


4. If a Man is indicted for Felony, and thereupon a Capias and exigent is a- 
warded, but he dies before any. Attainder, his Adminiſtrators may have 
Error upon this Award of the Exigent, becauſe by the Award of the Exigent 
his Goods were forfeited, and this is ad grave damnum, &c. tho? the princi- 
pal Judgment can never be given. (e) xx Co. 41. b. cited from the 18 H. 7. 
(e) Os ot Rot. 3. Eaton's Caſe. | 
„. C. £is . $ 
= Rol. Rep. $5. S. C. cited. ED 


(f) Where 8 If one be outlawed upon an Indictment of Treaſon, Felony, or Treſ- 
Sz 


attainted by paſs, but the Proceſs and Order preſcribed by the Statutes of 6 H. 8. cap. 4. 
Judgment & 8 H. 6. cap. 10. are not obſerved, the Gutlawry may be reverſed by 
moment — Wrir of Error, which (f) ex merito Fuſtitiz ought to be granted. 3 luft. 31. 
chall not have Ninian Mervil's Caſe cited to be adjudged. rs. | 

Erroꝛ, with⸗ | 


ont Petition made to the Ving. 1 Rol. Rep. 175. per Coke and Dod. — Jn Caſe of an Attain- 
der of "Treaſon. Vide 3 Bulſt. 51. ——2n lawzy foz Bigh Treaſon is not to be reverſed without 
Content of the Attozney General. 3 Mod. 42. ——Dhere the Queen is Party, the Suit muſt be to 
her by Petition, in which the Subftance of the fieft Judgment ſhall be fet Fozth ; but where Erroz is 
in the Pzoceſs oz collateral Matter, and not in the Body of the Judgment, the Attozney General may 
grant Erroz without Petition to the Queen, and vide. Leon. 194. Sid. 69. AW 

L 6. rit 
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* 
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be 1 ; 5 6. A Writ of Error lies to reverſe an Attainder of High Treaſon, (g) (8) 3 Bulſt. 
Hho' ſome have held the contrary, by reaſon of 33 H. 8. cap. 20. That every 
x HAttainder of Treaſon Q ny Common Law ſhould be as eſfectual as if by Autbority of 


Parliament, for the Statute is to be intended of lawful Attainders by due 


Toutrſe of Law, and not of erroneous or void Attainders ; and ſo it was 

held in a Parliament held the (h) 28 El. when it was enacted, That no At- (h) Foz this 

00 tainder of High Treaſon where the Party was executed for the ſame, ſhould 233 vide 

= be avoided by Plea or Error, but this Act extended only to Attainders be- 17 the nine 

nt Fore that Time where the Party had been executed, not to Attainders after. eg ook, bus 

3 3 Inſt. 215. | that is falſe, 

3 | | fo: by the 

6 Parliament Bol it appears to be held the 28 El. vide Raym. 1, 2. 
7. If one be convicted upon an Indiatment of Recuſancy, for abſenting 
from Church for one Month, upon which Judgment is given that he ſhall 
forfeit 20 l. but it is not ideo capiatur, this Omiſſion being apparently to the 
Prejudice of the King, it was held a Writ of Error would lie, notwithſtand- 
e #| ns the Words of 3 Fac. cap. 4. That no ſuch Inditment ſhall be avoided, 
1 diſcharged or reverſed for want of Form or other Defect whatſoever, 77 5 
y than by direct Traverſe to the Point of not coming to Church) until after 


Conformity by coming to Church. Trin. 14 Car. (i) Cro. Car. 504, og. © By he, 
the Marqueſs of Vincheſter's Caſe adjudged, and upon Error ſuch Judgment ip 80 : 


1 reverſed accordingly, the King by his Attorney (K) having ſignified his Jon. 40). the 


f 4 E Pleaſure that it ſhould be reverſed, if erroneous. Writ of Er⸗ 
7 4 8 | 8 2 Was 
ö. deouaht by the King. (k) The King and Lozd St. John. x Jon. 40). S. O. adjudged, that a Nurit of 


| ; Erro! lay foz the King, fo2 he was not concluded by the Wozds of the Sratute of 3 Jac. 


8. If it be entered in an inferior Court, that the Plaintiff recuperare debeat 


p 4 whereas it ought to be (i) recuperare debet; this is (m) no Judgment, ſo (n) 
j no Writ of Error lies thereupon, for the Words of the Writ are ff Fuljcium red (I), Quere it 
© ditum fit. Paſch. 1659. between Shedlock and La Pere. Stil. 265. ſuch Writ of wes — 
. e recuperet. 
is but an Award. Vide 1 Rol. Abr. 751. pl. 13. (n) Where Judgment was, that he ſhould recover 
* ſuper recuperationem, where it ſhould have been ſuper recognitionem. Yelv. 157. dy uy 
1 ug „ 802 BG 


(G) Of what Judgments. 


5 12 Judgments in Pleas upon Patents, Pleag of Debt, Attach- 
1 ment of Trefpaſs, and ſuch like, given in Chancery among 

them of Chancery, and upon Scire facias upon Hecognizances, a Wit 
of Erro2 lies. (a) 37 H. 6. 14. b. D. 14 El. 315, 100. 11 E. 4. 9. (a) Br. Error 
2. But no Miit of Exroz lies upon a Judgment upon a Subpœna in 95 8. (+ 
1 2 toz as to this it is not a Court of Recozd. (b) 37 N F 
14 5 5. 8. | 


4. b. | 

© 3. A Writ of Erro? lies upon a Judgment given in a Franchiſe b 

Virtue of Connſonee 6f ledg. A 2 1 4. 22 Herr (0) Br. Error 

4. No TA:it of Erro lies upon anp (d) Judgment given by the 
= Juſtices of Peace, 4 H. 6. 24. | vt *# 
F. A Writ of Ecrozlies upon a Judgment in Bank. 4 H. 6. 24. 


6. Tho' the Authority of Juſtices of Trailbaſton was given them by Act of 
pParliament only, yet if they erred in Judgment, a Writ of Error by the ge- 
—_= ncral Rule of the Common Law lay in the King's Bench to reverſe their 
_ /cwer. 25 1, 2 RR 


, 


32+ S. C. 


(d) vid. antea 
D. 1 I, . 12. 
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Error. 


(a) Tho' Er- 
ror lies not 
in B. R. 
upon a Judg- 


() In what (a) Court. 


ment given in , (b) [) 14 El. 315. 100. A Judgment given in Chancerp upon a 
AUS . Scire (V facias upon a ecognizance, was reverſed in Banco 

, Regis, pet both Courts were befoze the King himſclf, 29 Af 47. ad⸗ 
London, yet judged. My Reports, 11 Jac. B. R. per Coke. | 


it lies upon a 


Judgment given at Newgate, which is upon Commiſſion in their Seſſions. 2 Leon. 107. ſo held, and 
vid. 2 Rol. Rep. 97. 2 Lev. 223. (b) 1 Rol. Rep. 287. like Point arguendo, 4 Init. S0. S. P. and vid, 


Moor 570. pl. 778. 
(e) For the 2. It lies in (c) Parliament. (d) 37 H. 6. 13. b. 11 E. 4. 9. 
Manner o | 


obtaining and procceding upon ſuch Writ of Error, vide 4 Inſt. 21. Godb. 247. 1 Bulſt. 162. 166, 
Moor $34. pl. 1122. that this is the dernier Reſort, Vide Caf, Parl. 33. (d) If a Peer be attainted 
before the High Steward, and he will bring Error, it muſt be in B. R. 1 Sid. 208, per Twilden. 1 Ley. 


149. per Tu iſoen and Ulindham. 


3. (f) No Mrit of Erro? lies in Banco o2 Banco Regis upon a Judg⸗ 
(f) Vide my ment given Within the 5 Pozts. D. 23 El. 376. 23. adjudged. 


1 Part. 793. 
pl. 2. _—_ the Notes there. 


4. Fur by the Cuſtom of the 5 Pozts, a falſe Judgment given there 
map b: reverſed, per (g) Cuſtodem five Guardianum 5 Portuum apud (h) 
Curiam. Shepeway D. 23 El. 376. 23. 


(g) The Con- 
ſtable of 
Dover. 

4 Inſt. 224. | | 
but by 2 Inſt. 556. the Conſtable of Dover is alſo Warden of the Cinque Ports. (h) This Court was 
raiſed by Letters Patents of Edw. 1. 4 Inſt. 224. but 1 Sid. 156. it is ſaid by Twilden, that no Body 
knows where this Court 1s. 


5. A Writ of Erroz lies in Banco Regis of a Judgment given in 
(i) This 15 Lancaſter. 18 (i) El. 4. 12. | - | 
miſprinted 1n 


the Original, as here, and ſhould be Ed. 4. which vide Br. Error 175. 


6. So of any (k) other County Palatine; foz this is ercepted out 


As Cheſt | 
(DL NAS of their Charters. Davis 1. Countp Palatine 62. D. 15 El. 320. 19. 


4 Inft. 214- 


vide, and the ; : 
ſpecial Uſage there to examine and corre& the Error, and vide 2 Leon. 194. 


3 7. N Wzit of Erro; lies in Banco upon a Judgment in a County 
Ange vol Palatine, becauſe theſe Counties () Were derived out of the Crown, 
land. 4 Inft. (m) 19 H. 6. 12. (n) 6 H. 4. 4. 208 


223, | . 
om) Br. Error 74. S. C. that it lies here in England, but not ſaid whether in B. or B. R. Br. Cinque 
Ports 8. S. C. (n) Q. If this is not miſprinted in the Original, and whether it ſhould not be 2 H. 4. 
4. tho neither Place warrants any ſuch Opinion that it lies in B. R. f 


8. Ik a Judgment be given in the Court of Stannaries of the Dutchy 

(0) For this of Cornwal, (o) no Wzit of Erroz lies upon this in Banco oz Banco 
2 my #1, Regis, betreute it hach not been uſed; but of this there map be an 
Feet“ Appeal to the Guardian of the Staunaries, and from him to the 


and th | . 
Notes hens. Prince, and when there is no Pzince, co the King's Counſel, M. 
13 


. . R. | 
(p) F. N. B. „ 9:( p) A Wit of Erroz lies (q) in B. R. upon a Judgment given in 


22 E. S. P. 5 
but for this adjudged. 37 Aſſ. 5. 
vide 4 Inſt, | | | | 8 
356. Kelw. 202. b. Calvin's Caſe, 18. a. 1 Leon. ;. 3 Leon. 159. Yelv. 118. Stil. 386. Vaugh. 290, 402. 
and per Rol. Rep. 17. it is ſaid per Coke, thlt Jreland was annexed to the Crown of England b 
Conqueſt, and therefore, &c. 2 Bulſt. 163. (J) It lies not in the Parliament of Jreland. 1 Rol. 
Rep. 17. per Coke. (r) Upon a Judgment in Banco there, it muſt be brought in B. R. there, &c. 
F. N. B. 22 E.Yely. 118. (s) It lies not upon any Judgment in Scotland, becauſe a diſtint Kingdom, 
and governed by diſtindt Laws, Caf. Parl. 33. (t) Br. Error 12). S. C. 


I 10. A 


(r) Banco Regis in (s) Hibernia. D. 1. County Palatine 62. (t) 34 Aſſ. 7. 
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to the Chiek Juſtice (b) de Banco Regis. 17 E. 3. 46. 30 E. 3. 14. b. 


NG * Pleas are to be corrected in the King's Bench, and of the King's Bench, in Parliament. 
= 4 22. | | 


— — — 


Error. 


— ! a. 


n 
— „* —_—_ aw Y 8 e = _— FY a *. he. 


* 


5 5 10. A Wzit of Erro lies in Parliament upon a Judgment in Banco 

Regis, given either in a Wit of Erroz oz upon an Action oziginallp 
ommenced there. D. 23 El. 375. 19. (u) 1 H. 7. 19. 

N | 


(u) Br. Error 
137. 8. C. 
. with the Manner of Proceeding thereupon. 


; 11. If a Judgment be in any Court in Wales, a Writ of Erro? 
tics thereof befoze the Auſtices errant (x) 19 H. 6. 12. b. 


4 


: 9 H. 6. 12. b. 8 


(x) Br . Er- 
ror 74. S. C. 
Br. Cinque Ports. 8. S. C. 


% 


12. But no Writ of Erro; lies thereof in any Court at Common 
aw at Weſtminſter, becanſe it lies befoze the Juſtices errant. () () Br. Er- 


ror 7 S. C. 
| and if there 
be no Juſtices Errant, Quere. Br. Cinque Ports. 8. S. C. 


J 13. And if a Judgment be given bekoze the Juſtices errant (2) in (2) Becauſe 
Wales, ng Writ of Erro2 lies thereof in any Court at Weſtminſter, be- originalig ir 


Wwazs.no Fart 


Tauſe the Court of Juſtices errant is as high ag anp of the King's or England. 


Courts, except the Parliament. 19 H. 6. 12. b. 4 Inſt. 223, 
1 | but vide 
| Kelw. 202. b. infra 25, the Statute of 34, and 35 H. 8, and Notes thereupon, 


14. But a Wz2it of Erro; lies in Parliament upon a Judgment 

Fg iven bcfoze the Juſtices errant in Wales, becauſe the Parliament 

is moze high. 19 H. 6. 12. b. ; 

® 75. (a) A Writ of Erroz lies in Banco upon a Judgment given be- (4) Archbi- 


Woe the Judges of Agile, 1x H. 3. Rot. 7. admit that it was well Rep of Bozk 
brought. | | and _Wozton, 
by Con. 


8 Leon. 55. . e 3 Leon. 159. adjudged. Pꝛite and Jones S. P. eon. Dier 250. adjud ed. Moor 
78. |. 208. adjudged. 1 And. 12. adjudged. N. Bendl. 153. pl. 214. adjudged.— That a Writ of Er- 
ror does not lie in Bance upon a Judgment given in an inferior Court. Cro. Eliz. 26. held by all the 
© Juſtices. — That a Writ of Error may be returnable in the ng Bench or Common Pleas, at the 


leaſure of him that brings it. F. N. B. 20. D. 21 G. Dier 250. Cart. 222. 


16. A Writ of Erro2 does not lie in Chancerp upon a Judgment 


given in Banco. 


& 17. But vide 17 E. 3. 5. b. 19. b. 21. Where a Writ of Erroz upon a 
© Judgment in Banco Was returnable in Chancery, and there the e- 
© co2d Was returned acco2dingly, and the Chancello? delivered it over 
1 (b) For Er- 


rors in the 


18. A Judgment in Aiſe cannot be rcverſed by the Chancelloz be- 
© fozc the Counſel, foz this is not anp Place foz it. 34 E. 3. 14. by the 


a | (0 Cole and 
19. (c) Upon a Judgment given in the Huſtings in London, a Crit Sei, © bf 


WE of Erroz lies at St. Martin's (d) befoze certain Juſtices. (e) 18 E. 3.8. appears. 1 


| | Lev. a 
Sand. 253. and-that upon the Judgment of the ſaid Juſtices, a Writ of Error lies in Parliament. vide 
ommiſſion, &c. vide Reg. 130, 131. F. N. B. 23. E. (e) Fitz, Gar- 


20. The Authority of the Juſtices of Trailbaſton was by Act of Parlia- 
ment, and by the general Rule of Law; if they erred in Judgment, a Writ 
1 | Wien lay in B. R. to reverſe their Judgment. 2 If. 540. and vid. 4 Inf, 
I . 1 ; 
21. If an erroneous Judgment be given in Durham, in the Chancery, upon 
Proceedings according to the Mon Law, or before the Jae n 

| | An 5 neop , 


g 1 1 * | " a " ; _ — 8 11 * — — * ; 4 


IO Error. 


Biſhop, a Writ of Error lies before the Biſhop himſelf, and if he gives an 
erroneous Judgment, Error lies in B. R. 4 Inf. 218. 

22, If the Juſtice in Eyre gives an erroneous Judgment at a Juſtice-Seat 
in a Foreſt a Writ of Error lies thereupon in B. R: 4 Inft. 297 

(f) Raym. 427 (f) Upon a Judgment in Calais, a Writ of Error lay in B. R. 4 Inſt. 
174. S. P. ci- 282. 

fed. Vaugh. 290. 404. S. P. cited. but yet vide Kelw. 202. S. P. con. 
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| 24. Before the Statute of 31 E. 3. (g) Errors in the Exchequer were © 
Seren uon ſometimes examined in (h) Parliament, and ſometimes beſore Commiſſio- 
Judgments ners, by Force of the King's Writ under the great Seal: 4 Inff. 72. 105. Moor 566. 


were there | | 
ſeidom bzought, Sav. 31. (h) 1 Rol. Rep. 14, 15- 


(i) That the 25. By 31 Ed. 3. cap. 12. In all Caſes touching the (i) King or other 


may Erb Perſon; upon Complaint of Error in Proceſs in the Exchequer, the (x) 
= Vide Chancellor and (1) Treaſurer ſhall (m) cauſe the Record to be brought 


1 Rep. 42. a. before them, and taking to them the Judges and other Sage Perſons, ſhall 
3 Rep. 1. (k) call before them the Barons to hear the Cauſe of their Judgment; and if 
By 31 El. c. upon Examination Error be found, ſhall amend the Rolls and ſend them 


1. The not; 
coming of the into the Exchequer to have Execution. 


Lozd Than- f — | 
cello2 oz Lozd Treaſurer, oꝛ either of them at any Day of Adjournment, ſhall be no Diſcontinuance, 
ſo as one of them, oꝛ both Chief Juſtices come and are pzeſent,—But this Statute not pzoviding 
Nemedy where they came not at the Return of the Crit cf Erroz. Vide 2 Leon. 59. It was en⸗ 
ated by 16 Car. 2. cap. 2. That if the Chief Juſtices o2 either of them, o2 the Chance lloz oz Trea- 
ſurer ſhall come at the Return of the Wit of Erroz, it ſhall be no Abatement oz Diſcontinuance, but 
no — hall be given unleſs both Chancelloz and Treaſurer ſhall be pꝛeſent. (1) Intended of 
the Treaſurer of England, and at the Time of the makiag of this Statute, the Offices of Treaſurer 
of England, and of the Exchequer, were in ſeveral hands. (m) Tho' the Barons only are Judges, 
r the Treaſurer, together with them, hath the Cuſtody of the Kecozds; and therefoze the Writ of 

rro2 is to be directed to him and the Barons, and ſo tis tho' the Lozd Creafurer and Creaſurer of the 
Exchequer are the ſame Perſon. 4 Inſt. 105. Sav. 35, 36, 39. 


26. By 34 & 35 H. 8. cap. 26. Par. 113. Errors in Judgments in Pleas real 


. * and (n) mixt before the Juſtices in their great Seſſions in Wales, ſhall be re- 


Griffith's dreſſed by Error in B. R. in England, but Errors in Pleas perſonal ſhall be 
Caſe. Moor reformed by Bill before the (o) Preſident and Counſel. 

248. pl. 391. 

adjudged. Cro. El. 104. adjudged. (o) This Court is diffolved by the Statute of 1 Will. & Mar. 


cap. 27. and by the ſame A& Errozs in Pleas perſonal, are to be redzefſed as Errozs in Pleas real 
and mixt were by 34, & 35 H. 8. 


(p) There⸗ 27. By 27 Elix cap. 8. reciting, that erroneous Judgments in B. R. were 


foze this It 7 
ac Hs, ontp (p) only to be reformed in Pacliament, it was enacted, That where Judg- 


to fuch Caſes ment ſhould (q) thereafter be given in B. R. in (r) () Debt, (t) Detinue, 
in which Covenant, Account, Caſe, Ejectment, or (u) Treſpals, (x) firſt commen- 
there was no | 

Remedy but in Parliament, and not to Errozs in Fact, fo2 theſe might befoze have been examined in 
B. R. 2 Lev. 38. adjudged, 1 Vent. 207, 208. adjudged. Cro. Jac. 5. ſo adjudged in B. R. contrary to 
the Opimon of the Judges in the Exchequer-Chamber.—bur that Errozs in Fact may be aſſigned in 
the Exchequer⸗Chamber, and if denied, tried by Niſi prius, and how vid. Cro. El. 731. Hob. 5. Cro. 
Car. 514. 1 Jon. 410, 411. (q) Where an interlocutory Judgment was given befo:e the Act, and a 
Urit of Inquiry after executed, &c. 1 And. 145. (r) Rot Keplevin. 2 Rol. Rep. 434. agreed per 
Curiam. (s) Extends to their Feirs, Erecutozs oz Jdminiſtratozs. Cro. El. 294, 295. 6. Co. 80. a. 
(t) Erroz lies not upon a Judgment ia a Sci. Fa. againſt Bail. Yelv. 157. Cro. Jac. 171. Lancaſter 
and Keyleigh, Cro. Car. 300. adjudged, 1 Jon. 325. adjudged.—Pet Cro. El. 730. it was adjudged 


- contrary by all the Judges and Barons except 2. foz that it was within the Intent of the Statute 


and in Nature of an Action of Debt. — That Erroz lies upon a Judgment in a Sci. fa. againſt Ere- 
cuto2s upon a Judgment in Debt within the Equity of the Statute. Cro. Car. 286, per Curiam. du- 
bitatur. — The Scire facias is but to have Execution of the fozmer Judgment. Cro. Car. 464.— tis 
in Effect a Piece of the Action. 1 Mod. 79. per Hale, — but vid. Cro. Jac. 384. Cro. Car. 143. Hob. 
72. 1 Mod. 297. (u) Not in Reſcous becauſe moze than Treſpaſs, and Treipaſs would not have 
lap, becauſe the Cattle reſcued were the Cattle of the Defendant himſelf, and there is a Writ of Reſcous 
in the Begiſter diſtinct from Treſpaſs. Ody and Yates, Moor 694. pl. 963. by all ys Juſticeg held 
clearly. Cro. Jac. 171. cited, —Not in Raviſhment of Ward. 1 Rol. Rep. 134. per Croke. (x) It lies 
wo * en eh upon — bzought 5 B. 8 2 Bulſt. 162.— Noz upon a Judg⸗ 
nt m a Sci. fa. upon fuch Judgment affirmed in B. R. 1 Rol. Rep. 264.— u | 
Oziginal. 1 Sand. 346. 9 * N ** 
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| Need there ((y) other than ſuch where the Queen ſhall be Party) the (2) 0 It lies 
plaiptiff or 


Defendant againſt whom ſuch Judgment ſhall be given, may at in Debt up- 


his Election ſue out a Writ of Error directed to the Chief Juſtice, com- 1 — 


manding him to cauſe the Record, and all Things concerning the ſaid Pithes. 


Judgment to be brought before the Judges of the Common Pleas and 1 Sid. 240. 
* of Exchequer; which being of the Degree of the Coif, or 6 of faid to have 


them ſhall examine the Errors aſſigned or found, and thereupon reverſe or 82 
affirm the Judgment, other than for Errors concerning the Juriſdiction of yhecher 1 


the Court of King's Bench, or for want of (a) Form in any Writ, &c. or lies in Debs 
Proceeding, and (b) after the ſame (c) ſhall be brought back in B. R. that upon the 
(d) further Proceedings may be had chereupon as well for Execution as Statute of 


| Ucury. 1 Sid. 
5 otherways. 240.dubitatur 


5 and vid. 1 
vent. 49.— It lies in Debt qui tam upon the Statute foz abſenting from Church, foz the Ving is not 
pꝛoperiy Party tho' to have Part of the Penalty. Raym. 275. adjudged. (2) Not in an Action of 
© Scandalum Magnatum, Lozd Say and Seal and Stephens. 1 Jon. 194. adjudged by 3 Judges againſt 
one. Ley 82. adjudged Cro. Car. 142. Earl of Stamford and Needham. 1 Sid. 143. 1 Vent. 4). (a) 


I Sid. 253. (b) $0 if the Plaintiff in Erroz be nonſuit, oz the Suit be difcontinued. 1 And. 144. 


= 
„ 


2 And. 123. (e) So that no Execution can be granted out of the Erchequer-Chamber. Stil. 238. (d) 
© TWhere after Keverſal and Judgment quod recuperet, and the Hecozd remanded, a Mrit of Zjaguiry 
map be awarded, &c. Faldoe and Ridye. Cro. Jac. 206. Noy 129. Yelv. 74. 

© * | 


; 28. And by the ſaid Act it is further enacted, That ſuch Reverſal or Af- 


firmation ſhall not be Final, but the Party grieved may bring Error in 


Parliament. 


— — 


ſame (a) Court where the ix 
I 
Judgment was. (x)Whero dy 


reaſon of 
Fraud, &c. 


ws 1 > 3 


1 
* 
. 


| : 1. Wit of Erro does not lie in Banco Regis (b) fo; an Erroz in * Juqsment 


a Judgment given in the lame Court (c) 7 H. 6. 29. agreed. cd fler 


| 2H | + $4 | | 3 the Term in 
& which entred. Vide 2 Rol. Abr. 724. pl. 1. (b) It does not appear till the Error is aſſigned, 


0 | whether it be for an Error in Fact or Law. 1 Sid. 208. (e) Fitz. Error 16. S. C. Br. Error 68. S. C. 


2. But if the Erro: be not in the Judgment but in the P2oceſs, 


| 2 | there the Wzit of Erroz lies in the ſame Court de Banco Regis where 


the Judgment was, and thep map reverſe it. 7 H. 6. zo. ws") 
3. As then map reverſe their odun Judgment ko: falle Latin, betauſe 


this is not the Defauir of the Court but the Clerks. 7 H. 6. 30; 


= 4. So upon a Judgment in a real Aion, if they aWard an habere 
| facias ſeiſinam of two Meſſuages and Lands in one Town, Where the 


Demand is in two Towns, this erroneous Execution map be there 
© reverſed upon a Writ of Erro2 bzaught in another Term ryan that in 


which the Execution is awarded. H. 38 El. B. R. between Hanmer 
and Thomas adjudged. 87 ; ert 25 
5. Jt a Man comes in B. R. the ſame Term the Exigent is return⸗ 
ed, and notwithſtanding this the Court gives Judgment againſt 
him, this map be reverſed by Wzit of Erroz in the came Court, be- 
aun his 1 not the Ad of the Court, but of the Sheriff oz Cazoner. | 
. 6. 28. b. Ef! þ f 11. e - $4.) ing 
j 6. Jf the Court de B. R. awards an Exigent where thep ought go - _: 
award a Pluries Capias, and thereupon the Partp is outlawed in the haba 
Country, this map be reverſed in the lame Court, becauſe it is the (a) Br. Error 
Judgment of the Cozoner, (d) 7 H. 6. 28. b. 44. 8. 
| [> +: wb > 7 4851 
7. Jt 
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I 2 | * Error. 
7. It a Diſtringas & octo tales be returnable in B. R. where 415 
Award is made de octo tal' and after Judgment is given, this ma 
; be reverſed by Wzit of Erroz in the ſame Court, becinſe the Erroz is 
(e) Fitz. Er- in the Pꝛoteſs, and made by the Sheriff. (e) 7 H. 6. 28. 
—_— 8. Jf a Partition be made in Chancery this map be reverſcd by 
s. C. Wzit of Erro; in the lame Court, without going to Parliament. (f) 
(f) Br. Er- 42+ Aff 22. adjudged. e | 
ror 131. S. C. 9. Ik after a Judgment a Capias ad Satisfaciendum be awarded in 
| B. R. Where no Capias lies in the Oziginal, and thereupon the Þartp 
is outlawed, he map have a Wzit of Erro2 in another Term and re- 
verſe it in the ſame Court, fo2 the Erro2 in P2oceſs in promulgatione 
- utlegariz, becauſe this was the Judgment of the Cozoners, and not 
of the Court, Dyer 3 El. 195. 37. adjudged. | 
10. Ik in an Action upon the Caſe in B. R. an Award is made up- 
on non ſum informatus quod querens damna recuperare debeat, ſed quia 
neſcitur quæ damna, &c. a Wzit of Inquirp of Damages is awarded 
but it is never returned, noz any final Judgment given, and pet 
afterwards a Wzit of Capias ad ſatisfaciendum is aWarded foz the 8 J. 
Damages; and upon this an Exigent, and the Party is outlawed, no 
W;it of Erroz lies in Banco Regis in another Term fo? this Crro? in 
the Judgment, becauſe thep cannot cozrec their own Erroz, but the 


= - CY 
, 4+ 


Party hath his Remedp in Parliament only. Dyer 3 El. 195. 37. © 


adjudged. 

11. Jf a Man bzings a Wzit of Erroz in B. R. upon a Recoverp in 
an Alliſe of Darrein P2eſcntment in Banco, and is nonſuited therein, 
upon Which a Wzit to the Biſhop is awarded fo? rhe fiecoveroz, pet 
afterwards the Kecoveree map have a new Wit of Erro? in the fame 
Court, though thep ought to reverſe by Conlequence their own A ward 
(Ff) Br. Er- of the Grit to the Biſhop if thep reverſe the firſt Judgment. (f) 
ror 121. 8. C. 23 Aſſ. 8. adjudged. 
| 12. If Judgment be given in an Action in Banco Regis, and there 
alſo Execution is oWarded, a Writ of Erro?2 quod coram vobis reſidec 
does not lie in b. R. in adjudicatione executionis becauſe thep cannot 


(IE reverſe their () ofn Erro2. M. 12 Jac. B. R. between (g) Cheſton | 


NN \ Plaintiff againſt Bunn and Serle adjudged. | 

(g) 1 Rol. 13- Ik the Defendant in an Action, being an Inkant, appears in 
opt % B. R. by Attoznep, and Judgment is there given againſt Him, a 
ahuaseg Wzit of Erroz to reverſe this Judgment lies in the ſame Conrt koz 
ch) Being an (h) this Erro?. M 25, 26 El. Rot. 98. B. R. adjudged between (i) Saec 
Error in Fact, and Gurny. Mich. 5 Ja. B. R. between Watkin and Griffin adjudged. 
and vid. Cro. Rot. 386. Tr. 1650. between (4) Dawkes and Peyton adjudged, and 
E the Judgment reverſed accozdinglp between Dawkes and Peyton, 


Where the Caſe Was, That Peyton being a Clerk of the Petit Bag 
h | 
— 1 rs of Chancery, declared there bp Fozce of his P2ivilege, but not by 


tute of 27 


0) 88 mitted in B R. and there was a Derdic and Judgment given fo2 the 
cired, © Plaintiff, the Action being a Treſpaſs of Battery, and fo the Caſe 
(xy Stil. 216. Was moge ſtrong than the other Caſes, bccauſe the Erroz in this Caſe 
218.5. C. ad- WaS committed in Chancery befoze the Retozd came in BR 

judged. 14. () It 2 bzing a Wzit of Erroz in B. R. upon a Judgment in an 


CURE: het and pending the zit one of the Plaintiffs dies, and after 


ton lik x 
Point. Cro. Judgment, and after he againſt whom the Judgment Was reverſed, 


Eliz. 105. b2zings a Writ of Erroz in the ſame Court de B. R. and aſſigned the 

ad _ Death of one of the Plaintiffs in the firſt Wzir of Erroz, which was 

8 the Act of God, not the Erroz of the Court, it ſeems the Writ Well 

J lies. Vid. 2 R. 3. I. a. b. and 20. where this is repozted uncercainlp, 
but Vaviſor in the End ſaid, that he Would ſhew thein Pzecedents, 


3 15. If 


Attoznen oz Guardian, and pet Was within Age, and after he came 
El. cap. 8. of full Age. and after thep pleaded to Iſſue, and after it was tranl- E 


Court not knowing of the Death of one of them reverſes the 


4 hing if reverſed, pet 
bing fo? Confoznitp. Dyer x Ma. 89. 2. 


T | | Jr Remainder in Fee (being an Infant) join iu a Fine, the Infant alone may bring Error; for the Er- 


o 1 ' 
* 4 
— . * » 4 
£ 4 
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128.0 © 1 


5 8 . Kr 1 r — — — 
== 15. If upon a Judgment in B. R. there be Error in the Proceſs, or thro' 
the Default of the Clerks, it ſhall be reverſed in the ſame Court by Writ of, | 
Error ſued there before the ſame Juſtices, (a) but not without a Writ of (a) In fuch 


. * * 
= Al. 2 — 1 ? 1 
W : —— — _— — 


Cales where 

Crroz lies in 

4 | | 1 the ſame 

Court, as upon an Dutlawzy, but if no Erroz lies in this Court, but in Parliament, then the 
King's Bench may in the ſame Term reverſe their own Judgment without Weit of Erroz. Poph. 
181. Vide Antea ci 1, 2. &c. and vide Moor 186. pl. 332. Yely. 157,—during the Term in which any 
judicial Act is done, the Recozd remains in the Bꝛeaſt of the Judges of the Court; and therefoze 
the Noll is alterable during the Term as they ſhall direc ; but when the Term is paſt, the Koll is the 
Kecozd, and admits of nd Alteration. Co. Lit. 260. a. | 


Error tho it be in the ſame Term. F. N. B. 21. J 


0 16. But in the Common Pleas after Judgment given, the Juſtices in the 
Tame Term may reverſe their own Judgment upon Error in the Proceſs ot 
Default of the Clerks, without ſuing any Writ of Error; but in another 
Term the Party muſt ſue a Writ of Error returnable in B. R. F. N. B. 21. J. 
® 17: If one is indicted of Treaſon or Felony in g. R. or being indicted 
Selſewhere, the Indictment is removed in B. R. and by Proceſs of that Court 
The is erroneouſly outlawed, and ſo returned, a Writ of Error may be 
brought in B. R. for the Reverſal thereof. 3 Inf. 214. 
” 18. If an erroneous Judgment in Point of Law be given in B. R. upon an 
Indictment in London, a Writ of Error may be brought in the ſame Court, 

for though in Civil Caſes Error does not lie in the ſame Court, unleſs ſor a 

Matter of Fact, yet in Criminal Caſes it lies as well for an Error in Law 
Tas Fact. Mich. 16 Car. 2. (b) Cornbill's Caſe, 1 Lev. 149. adjudged and (b) 1 Sid. 
aid, tho' it may be brought in Parliament, that does not prove but it may 208. S. C. ads 


be brought here alſo. juoged. 
(K) What (c) Perſons ſhall have a Writ 
J of Error. roncous ads: 


given again (t 


TN. of Erro: wall be bought by him (4) who ſhould {he Parten 


have the Thing {02 which the Judgment is erroncouup given, cannot have 
t the Judgment had not been given. Dyer x Ma. (e) 9. 5. 6 Writ of 

| | | : | x . Godb, 
37). — Where in Eje&ment Error may be brought either by Leſſor or Leſſee. 1 Sid. 127 (0%) Er- 


For and Attaint always deſcend to ſuch Perſon to whom the Land ſhould deſcend if no ſuch Recovery 
Sor falſe Oath had been. 1 Leon. 26 1. per Curiam. (e) This is miſprinted, and ſhould be go. pl, 5. 


2. (f) As the (g) Iſſue Female ſhall have it if intailed to her. f 1 Leon; 
2 H. 4. Dyer 1 Ma. (h) 9.75 | 261. 8. P. 


"IST, © 4 f MY '—% _ Eur. 
) So the youngeſt Son, when intitled to the Land by the Cuſtom of Bozough Engliſh. Godb. 3. ner 
CEE For the Action deſcends according as the Land would, 1 Leon. 261. ver Curiam. Oy. 


$8. per tot Cur'. 4 Leon. 5. adjudged, and vid. Bridg. 79. 1 Rat. Rep. 311.—So if a Man has Lands 
the Part of his Mother, and loſeth by erroneous Judgment and dies, the Heir of the Part of the 


Fiocber ſhall have the Writ of Error. 1 Leov. 26+. 2 Sid. 56. but vid. Ow. 68. Godb. 377. (b) This 


& miſprinted, and ſhould be 90. pl. 3. 


. None ſhall have a Writ of Erroj unleſs he be Partp 92 (i) p2zivp (i) 174 ua 
if 190. 


the Judgment. 22 E. 4. 31. 

4. But all that were Parties to the Fine, tho” thep ſhall have no- 378. 

k) ſhall join with him that ſhall have the () But if 
1 "1 enant for 

Life, and he 


dr is in reſpe&t of the Perſon of the Infant, which is the Cauſe of the Action for him and for no 


1 ther, Piggor and Yarrington, 1 Leon. 317. adjudged, Cro. El. 115, 124. adjudged, and the Fine 
——evecrſed quoad the Infant only.—If 2 Infants ny Fine, and after join ina Writ of Error to re- 


[ſe it, they muſt aſſign Errors ſeverally. 1 Leon. 337. ſaid, and tat; acy way ſu: everal Writs. 
E 5. 4." 


14 Error. 
OI | $i 3 
5. A Writ ot Erroz map be bzought by him that is made Party 
by the Law, tho' he Was not oziginally Party, as every of the 
Vauchees chall have a Wzit of Erroz. (a) 22 E. 4. 31. (b) 8H, 4. 

(a) Br. Error 3. b. | 


187. S. C. : 
(b) Br. Error 39. S. C. Fitz. 61. S. C. Vid. 1 Rol. Abr. 755. pl. 1. 


6. The Tenant ſhall have a Wꝛit of Erro: alſo of an Erro? between 
(e) Br. Er- him and the Demandant. (c) 8 H. 4. 3. b. 


ror 39. S. C. 8 
Fitz. 61. S. Co 


7. But the Tenant ſhall not have a Writ of Erro; of an Erro? 
(a) But the between the (d) Demandaut and the Douchce, 22 E. 4. 32. contra 
Vouchee or (e) 8 H. 4. F. 
Tenant by 


Receipt may of an Error between the Demandant and Tenant. F. N. B. 21. e. but vid. 1 Rol. Abr. 
755. pl. 2. (e) Fitz. Error 61. S. C. | | 


8. The Tenant ſhall have a Wit of Erroz of an erroncous Judg- 
(fy The ment given (f) againſt tie Tenant by Keſceit (g) 22 E. 4. 32. 


Judgment is 


always given againſt the Tenant to the Action. per Cro. Car. 263. yet vid. Br. Error 187. (g) Br. 
Error 187. S. C. 


9. Eut upon Default ok the Tenant, if the Demandant ſays that 
the Reverſion is to J. and pꝛaps that he be received, there the Te⸗ 
nant ſhall not have a Grit of Erroz. Quzre 22 E. 4. 32. 

10. Jf a Judgment be given againſt B. and the Money of C. at- 
tached by Fo2ce of a Fozeign Attachment in London, C. ſhall not 
have a TUrit of Erroz, becauſe he comes in by Garniſhment bp the 
Cuſtom, and is not Party noz P2ivp. (h) 22 E. 4. 31. 
m. Ik he in the Hematnder be made pzivp to rhe Cecord by Aid 
(% Fol. 748. praier, (*) he ſhall! have a Writ of Erro; during the Life of the Leſſee, 
AS NV Co. z. Marqueſs of Wincheſter. 4. | 

12. So ik he be reccived, he ſhall have a Writ of Erroz, Co. 3. Mar- 
(i) Br. Er- queſs of Wincheſter's Caſe, 4. (i) 8 H. 4. 5. 


ror 39. S. C. 
Fitz. 61. 8. C. 


13. So if he in the Keverſion oz Remainder be made pzivp by 
Voucher. Co. 3 4. . | I} 
14. So if a Hecoverp be again} Leſſee fo2 Life, he in the NKever- 
(k) But if ſion (hail have a Wzit of Erroz (K) after his Death. 18 E. z. 25. b. 
555 wade 17 All. 24. | 
arty to the 


Record by Voucher, &c. he had no Remedy by the Common Law till after the Death of the Leſſee. 
3 Co. 4 a. Dyer 1. pl. 5. | 


(h) Br. Er- 
ror 187. S. C. 


15. So ik the Feme be received by the Dekault ok the Baron, and 
lofes the Land by Judgment, the Baron and Feme ſhall have a 
(h E. N. B Wit of Erroz thereupon. 49 E. z. 21. b. ten , 
©. P. 8. P. 26. (!) It the Baron and Feme levies a Fine, then may by Erro2 
(m) Cro. El. ke verſe the Fine foz Nonage of the Feme, during the Life of the Ba⸗ 
229. 3 25 ron, Co. 2. Beckwith 57. b. (m) Worſly 77. b. contra (n) 50 E. 3. 6. 
ad ju . | | ' „ Rüge! 
I Loom. 114, 115. S. C. adjudged, (n) Fitz. Error 67. S. C. Br. 28. S. C. 


= 


17. Je the Conuſoz of a Statute aliens the Land, and Execution 
| is ſued againſt the Alienee, he map have a Writ of Erroz upon the 
= Execution. (o) 18 E. 3. 25. b. adjudged; Quere, t92 he is not pzivp 
ror 71. S. C. eie Iu 88 * en 

1 Rol. Abr. 751. pl. 12. 8. C. Dyer * pl. 5. | oh | . N 0 


e 


». 
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y Re thereto, fo2 the Erccution goes of the Land of the Canuſoz. Dyer 
de 4 fl. 8. 1. 5. (a) 17 All. 24. the ſame Ceſe, becauſe he is ouſted by the (a) Pitz. Er- 
4. 1 Execution. ; ror 114. S. C. 


a | Godb. 3). 
8. C. cited, and ſaid, that otherways there would be no Remedy; for the Conuſor himſelf could not 


21. (i) So if he had aliened in Fee, pending the W2it, and repur: (i) 1 Rol. 


chaſed it fo; Life, and after Judgment had paſſtd againſt him, he 2 * pl. 
"4 = a ' . . 


have Error, becauſe the Lands were not extended in his Hands, Godb. 379. 
en 9 18. (b) Ik an Acton be bꝛaught againſt A. as a Feme ſole, Where (p) 2 Rl. 
= the is a Feme covert, and (c) ſhe pleads to Jſſue ag a Feme cole, Rep. 53. S. 
= and after a Judgment is given againſt her, and ſhe is took in Exe P. per Cur”, 
= cution, ſhe aud her Husband map bzing a Writ of Erro2 ; koz other: but becauſe 
02 * ways the husband ſhall be pzejudiced in the Conſoztſhip of his Wife, in the Age” 
ra | = and of her Care concerning his Luſineſs and Familp, and he hath for ir did not 
>= not other Means to help Himſelf; but in the Caſe of a Fine the appear that 
Dusband map enter and avoid it. Tr. 165r. between (d) Hayward ſhe was mar- 
br. and Williams adjudged in a Writ of Erroz. Intratur Hill. 1649. Rot. ried. when the 
| 824. (e) 18 E 4. 4. per Curiam. M. 15 Car. B. R. per Curiam, between 2 = 
(f) Edwards and Simpſon, in a Writ of Erroz upon a Judgment in Judgment 
g- the Marſhalſea. was affirmed. 
1 
Judgment is given againſt her upon the Confeſſion of her Attorney. 2 Rol. Rep. 33. 85 Sal. 254, 
Br. 280. S. C. adjudged (tho it was objected that the Husband was a Stranger to the Record) for he 
had no other Remedy, to prevent the Loſs of the Society of his Wife, being taken in Execution. 
1 Rol. Abr. 759. pl. 10. S. C. which vide poſt. (e) Br. Error 173. 8. C. Br. Joinder in Action 88. 
at S. C. my firſt Part, 708. pl. 4. S. C. (f) 1 Rol. Abr. 759. pl. 10. S. C. which vide poſt. 
e⸗ 4 19. (g) So in the ſaid Cafe if the Action be bzought againſt A. (e) Stil. 254, 
it, and others, they all With the VBus band map join in a Writ of Er AT 
= roz, in the faid Caſe of Hayward and Williams adjudged per Curiam, v9 1 F 
of 3 and the Judgment reverſed acco2dingly, 2 ee * 
he 1 20. (h) Af pending a real Action the Tenant aliens in Pee, and 
1 after a Kecoverp is had againſt him, He himſelf map have a Writ of (1) , _ 
Lid Erro, tho he hath nothing in the Land, becauſe he is pꝛivp to the 8. s. N 
ee, 4 Judgment after his Alienation and Tenaut in Law. 11. b. 14. a. 
X | "8. E. CW. 
ar⸗ 2 Eliz. 294, 295- S. P. per Curiam, Palm. 254. S. P. per Dod' 247. and when he is reſtored the 
1 Alienee ſhall enter upon him. 
be 
4 | 
3 


ſhould have had a Writ of Erroz,  - 9218. 50 

22. Sa his heir after his Death ſhall have a Mit of Erroz, tho' 
he ſhall have nothing in the Land, koz the Þzivity Which he hath to 
the Judgment, contrs 30 Aff. 3. odge 5 

23. Ik the Tenant aliens, pending the (k) Wzit, and after Tudg- (6) This 
ment paſſes againſt him, the Alienee cannot have a Writ of Erroz Word arit 
upon this Judgment fo Want of P2ivity. 21 Af. 2. is wanting in 

24. So if the Tenant aliens, pending the Wir, and repurchaſeg it the Original. 
foz Like, and after Judgment paſſes againſt him, and after he dies, 
it ſeems he in Keverſion ſhall have a Wzit; foz tho* he had nothing in 
the Land at the Time of-;$he- Writ purchaſed, pet he had a Keverffon 
at 12 Time of the Judgment, and ſo pꝛivp thereto, dubitatur (0 (i) Br. Error 
$0, AU. 3. ö is ooo br moimngot & DnB INK 132, 8, C. 
2. Jn an Action againſt J. S. ik certain Perſons. become Ball fo2 | 
im, and after Judgment is given again J. S. the Bail cannot 

ave a Wit of Erro upon the firſt Judgment, (m) ik Judgment be 
not alſo given againſt. the Bail in a Scire facias, H. 11 Ja. B. R. per Lu) That 
Curiam. Hill. xz Car. B. R. between Hardy and Brown, per Curiam, d (47. duch 
judged in a Wzit of Erroz upon a Judgment in Rippon. Intratur T. 
R. 10 Car. Rot. 979: But the Judgment upon the Scire facias (Y re: (*)Fal749« 
verſed upon this Wzit foz Erroz m the Judgment upon the Scice (JJ 

8 | S334 et 3 \$ n CE -- 

given. vile Sil, 471. 


» 


facias. 


26. Jn a Wzit of Annuitp againſt an Heir, upon an Annuity 
granted by his Anceſtoz in Fee, upon non eſt fatum pleaded, if a 
Yerdic be fouad fo2 the Plaintiff, and thereupon Judgment is given 
that the Plaintiff ſhall recover his Coſts, Damages and Arrears of 
the Lands deſcended from the ſame Anceſto2 ; and thercupon a Wzit 
of Erecution is aWarded to levp it of the Lands deſcended, but no 
Keturn thereof appears upon the Hecozd ; and after the Heir dies 
inteſtate, his Adminiſtrato2 cannot Have a Writ of Erroz upon this 
Judgment; in as much as he loſcs nothing thereby, koz if it be le⸗ 
vied, it is of the Lands deſcended, the Which noz the Pzofits thereof 
he cannot have, noz be reſtozed ro it if he reverſes the Judgment. 
Hill. 11 Car. B. R. betWeen Franke and Stukely, per Curiam in a Wꝛit of 
Erro2 upon a Judgment in Banco. Intratur Hill. 10 Car. Rot. 990. 

41 27. Ik a Judgment be given againſt the (c) Pzincipal, and after 
Principal a Judgment againſt the Bail in a Scire facias againſt them, the Dꝛin⸗ 
cannot have Cipal ſhall not have anp Wzit of Erroz upon the firſt Judgment and 
Error on the the Judgment againli the Bail, Mich. 13 Car. B. R. betwcen (d) 
Judgment a- Griffich and South. Dubitatur Hill. 15 Car. in Camera Scaccarii in a Wit 
gainſt the of Erro: between Coke and upon a Judgment in Banco 
4 Cro. Car. Regis ſuch Writ of Erro wag abated per Curiam. 

408, —- Nor 


Bail on Judgment againſt the Principal. Cro. Car. 408. Stil. 39. 1 Levr 137. (d) cro. Car. 481. S. C. 
but S. P. does not appear. 


28. If there be Tenant in Tail, the Remainder in Fee, and in a Præcipe 
(e) So if brought (e) againſt Tenant in Tail an erroneous Judgment is given againſt 
' Tenant in Tenant in Tail, and he after dies without Iſſue, he in Remainder may have 
Tail levies a Writ of Error, for when the Statute de donis gave Liberty to limit a Re- 
a Fine, and mainder after an Eſtate-Tail, the Law gave ſuch Actions to him in Re- 
— 1-4 mainder, as belonged to Privies in Eſtate. 3 Co. in the Marqueſs of Mincheſters 
tion paſſes Cale, 3. b. agreed. | | 
a Pzecipe is | F | 
bzought againſt the Conuſee, who vouches the Tenant in Tail, &c. foz when the Tenant in Tail 
comes in as Uouchee, tis as of his old Eſtate, ſo that the P2ivity between the Tenant in Tail 
and him in Remainder continues. Holland & al' verfus Jackſon. S. P. Bridg. 69, &c. 1 Rol. 
Rep. 311. | 2 ; 


29. If Tenant in Tail male hath Iſſue a Son and a Daughter by one 
Venter, and a Son by another, and dies, and the eldeſt Son makes a Feoff. 
ment, and a common Recovery is had againſt the Feoffee in which the 
eldeſt is vouched, and he vouches over che Common Vouchee, and after the 
Eldeſt dies, the youngeſt Son may have a Writ of Error; for tho' the Eldeſt 
ſhould. have rendered a Fee-ſimple to the Feoffee according to his Loſs, yet 
he ſhould have recovered but an Eſtate-Tail, viz. ſuch an Eſtate as he had 
when the Warranty was made, which would have deſcended to the Voung- 
eſt, and conſequently the Writ of Error ſhall be brought by him. hgh 
. 18 Elix. between (f 3 Henningham and Windbam. 1 Leon. 261. adjudged. 


68. . 
judged. Godb. 377. S. C. cited, 


4 YON . 30. If 


u 


Error. 17 


30. If in a Common Recovery 4 Husbands and their Wives are vouched, | 

the Voucher ſhall be intended to have been in the Right of their Wives, ; 

and the Heir of any one of the Wives, may have a Writ of Error; for 

this Charge in the Realty did not ſurvive; and the Heir of every of them 

being chargeable, the Heir of any of them, and not of the Survivor only, 

may have Error. Mich. 26 Eliz. between Gravenor and Maſſey. 1 Leon. 291. 

adjudged, where Error was brought as Heir to one of the Husbands, buc 

the Plaintiff relinquiſhed that, and brought a new Writ, and intitled him- 

ſelf as Heir to one of the Wives. 0 


31. (a) In a Præeipe quod reddat if the Tenant diſclaims, he ſhall never 


have a Writ of Error, (b) becauſe by his Diſclaimer he has debarred him- . 1. 
ſelf of all Right in the Land. 8 Co. 61. b. 62. a. Beecher's Caſe. Cur' argu- 


| end* 1 Rol. 
Rep. 302. S. P. arguend'. (by Otherways where the Tcnant departs in Delpite of the Court, 02 
Judgment is given upon his Confeſſion. 8 Co. 62. a. F. N. B. 21. K. — So if upon his De⸗ 
fault. Vide Salkill and Howard. 2 Rol. Rep. 127. Palm. 56, 57, &c. F. N. B. 33» C. 


32. If in a Quare impedit Judgment be given againſt the Biſhop and In- 
cumbent, tho' the Biſhop claimed nothing but as Ordinary, and ſo loſt 
nothing, yet being privy to the Record he may for Conformity join in 
Error, for the Plea of the Biſhop is not ſo ſtrong as a Diſclaimer. Trin. 29 


Eliz. between (c) the Queen and the Biſhop of Glouceſter, 3 Leon. 176. ©) Bilbop of 
adjudged. and Savaere, 
65. S. C. adjudged, and Wray ſaid, That the Biſhop had a Loſs, foz that the Mrit hal be to the 


Brchbiſhop foz Idmiſſion and Inſtitution; ſo that the Biſhop having a Loſs may therefoze join. 
Vid. 3 Mod. 134, 135. | 


33. If Execution upon a Judgment is ſued by Elegiz, and Lands only ex- 
tended, and after the Defendant dies his Adminiſtrator may have a Writ of 
Error, for he is privy to the Record, and may in futuro have Loſs by it. 
Hill. 35 Eliz. between (d) Scrogs and the Lord Mortdant. Cro. Eliz. 294. (d) Moor686. 
and at the End of the Caſe *cis ſaid, Nota, That the Execution of the Land 1 C. 
may be avoided, and then the Adminiſtrator may be damnified. Io. Judged. 
24. If a Man be outlawed for Felony, and dies, his Executors may have 
a Writ of Error to reverſe it, for they are privy to the Judgment, and poſ- 
| ſibly may have all the Loſs, as if the Teſtator had only Goods. Paſch. 33 
Eliz. (e) Marſh's Caſe. Cro. Eliz. 223, 273, 274. adjornatur, and the Objection (e) Ow. 147. 
that the Teſtator was attainted, and ſo had no Goods nor could make an 8 
Executor, was held (f) not material in this Suit, which is to reverſe the eon 323. 


Outlawry, by which the Diſability ariſes. 2 1 


| lawzy rever⸗ 
ſed accozdingly, and by all the Books it ſeems to be admitted, that the Yeir alſo might have had a 


ddirit of Erroz in reſpec of the Pzejudice to Him. 5 Co. 111. a. S. C. cited to have been adjudged. 


Cro. El. 855 S8. C. cited to have been adjudged by 3 Judges again 1. Vid. 1 Rol. Abr. 912. pl. 3. 
(f) Godb. 379. | 2 


35. If a Woman recovets her Dower and Damages, and the Tenant 3 
brings a Writ: of. Error, pending which the Woman dies, (g) he may have (8) Viz. quod 
a Writ of Error againſt her Executor to avoid the Judgment as to the Da- — — vow 
mages, for that is a Grievance to him as well as the Loſs of the Land. 126 * 
Paſch. 39 Elix in Williams's Caſe. Cro. Elix. 558. by Popham and Gaudy, 880 
36. If in a real Action che Land and Damages are recovered, and the 
Tenant dies, and his Heir, who in reſpe& of the Land ought to have a Writ 
of Error, releaſes all-Writs of Error, yet- the Executor of the Tenant may 
bring a Writ of "Error to avoid the judgment as to the Damages, for he 
that hath a Loſs muſt have a Remedy to redreſs it. Paſch: 39 Eliz. in Wil- 
liams's Caſe. Cro. Eliz, 558. by 5355 and Gawady. tx 1; | ' 
37. A. being ſeiſed in Fee, B. his eldeſt Son is outlawed for Felony, A. 

dies, and B. enters and deviſes to C and dies, and C. enfeoffs D. and whe- 
ther D. could have a Writ of Error to reverſe this Outlawry, Paſch, 3 Car, 


Brookes's Cale, Godb. 376. Debated, & adjornitur« 
"AL: 38. (a) 


—_ * 


18 Error. 


LY 38. (a) If Judgment be given againſt the Principal, and after upon a ; 
(0) ne Scire factas againſt the Bail, Judgment be alſo given againſt them, theſe 
S. P. Cro. Judgments are ſeveral, and they ſhall not join in a Writ of Error no more 
Car. 408. ad: than Tenant for Life, and he in Reverſion, or the Tenant and Vouchee 


=o - . (b) may join. Paſch. 9 Car. between (c) Lancaſter and Keyleigh. Cro, Car. 
1 Fo- 300. adjudged per totam Curiam. | 
reſt and Sir : x | | | 

James Rnd, S. P. Hob, 72. adjudged. Cro. Jae. 384. adjudged. 1 Rol. Rep. 294. adjudged. Cro. 
Car. 574. S. P. adjudged. 561. S. P. adjudged. and vide 1 Bulſt. 125. Lit. Rep. 93. 1 Lev. 137. (b) 
But vide 1 Lev. 142. where it is made a Queſtion, Whether the Uouchee alone, without the Te⸗ 
nant, may have Erroz to reverſe a Common Kecovery, becauſe the pzincipal Judgment is to be re⸗ 
verſed, and the Judgment againſ® the Uouchee but as a Confequent thereof, (c) 1 Jon. 325. S. C. 
adjudged per totam Curiam. Godb. 440. 8. C. adjudged, eu oracle 


Og 


39. If F. S. binds himfelf and his Heirs in a Bond, and thereupon Judg- 

ment is obtained againſt F. S. and F. S. makes his Will, and his Heir at 

Law Executor, and dies, leaving Lands which deſcend to his Heir, yet he 

ſhall not have a Writ of Error as Heir, for he is not privy to the Judgment, 

(d) So the and when an Extent is made upon him, it is as (d) Tertenant, but after 

Feoffee of the Lands are taken in Exccution he may have a Writ of Error. Tin. 23 
him againſt Car. berween White and Thomas. Stil. 38, 39. per Roll; ſed adjornatur. 

whom a 


Judgment is given, ſhall: not have a Writ of Erroz befoze the Lands are taken in Execution, but 


cok ea Wm ednd. us bg S0C 


(e) 3 Mod. 40. (e) If there be 3 Defendants, and they all appear by Attorney, 
judg D bad“ whereas one of them is an Infant, and Judgment is given againſt all, they 
ju _ muſt all join in a Writ of Error, for the Judgment is intire, and (f) cannot 
in Debt, be naught as to the Infant, and good as to the reſt. Hill. 1654. Stil. 406. 
where the per Roll. ** 

Ulrit of Er⸗ 


roz was bzought by him that was of full Age alone. (f) Stil. 400. 


(g)Stil. 190. 41. (g) If in Treſpaſs againſt three, as to one, there is. Judgment againſt 
GY 3 the Plaintiff, and as to the other two, for the Plaimitt the Two only 
Hob. 70. without the Third may have, a Writ of Error, for he for whom the Judg- 
ment was given cannot ſay that the Judgment was to his Damage. Paſcb. 
19 Car. 2, between Cannon and Abbot, 1 Lev. 210. per Curiam, præter Twi(denz 


who held that the Writ ought to be brought by all. 


" » 9 * — 


(L) Againſt whom it lies 


(h) His Exe- I. IT does nat lie againſt anp but againſt him (h) who is Party 
cutors or Ad- 02 Pzivp 10 the firſt Judgment. ( i) 9 H. 6. 46. b. Curie a 
miniſtrators. | | 1 11 

F. N. B. 10). K. (i) Br. Error 9. 8. C: | 


(k) Br. Er- 2. It does not lie againſt any Who is not Par | 02 zivy tho he 
ror 9. S. C. He Tenant of the Tand. (k) 9 H. 6. 46. b. Curia. * Privy, 1 


3. The Wꝛit lies agaiult him who is Party oz Pꝛivn tu the Judg⸗ 
SU ar Birr ment, (1) though he hath nothing in the Tand. (m) 9 H. 6. 46. b. 
oy * re- Curia. | ent OY En | 
verled A- | 


ainft them, bur a Dcire facias mu $0 againſt+ the Tertenants, &c. 1 Kol. Rep. 302, S. P. per 

ridg. aͤrguendo. (m) Br. Error 9 C 2 . N | | 4 1 
(n) Br. Er- 4. It a Man recovers and dies without Heir, Ovzre, Againſt" 
ror 9. 5. C. whom the Writ of Erro2 hall be bzought. (0) 9 II. 6. 49: b. Quære. 


1 (M) At 


* 


— 1 
* C = * $- 
— — - 8 
n * — » Te” * 5 — 
N * — 


— Error. A... 
. by | . | [ith (e) By the 
(M) At | what (e) Time (a) it may be Sara's of s 
a $50 

on a Fine, 


Recovery or 

1. (b) A Wit of Erro2 bearing Date (c) befoze the Judgment other Judg- 
Ylven is not good, fo2 it lies not befoze the Judgment ment, muff 

given, fo2 the Wzit is, fi Judicium reddicum fir, &c. (d) 22 H. 6. 7. be brought 


, within 20 
contra 1 R. 3. 4+ Years, afrer 


| | | ſuch Fine le 
vied, Recovery ſuffered, or Judgment ſigned or entered. (a) Not to reverſe an Outlawry till it be 
returned of Record. Co. Lit. 288. b. (b) Moor 46 1. Pl. 647. S. P. (e) A Writof Error that bears Teſte 
before the Judgment is good, and this is the uſual Courſe for preventing and ſuperſeding Execution. 
March 140. per Curiam.— 1 Vent. 255. S. P. per Hal. fo Judgment be given before the Return of it, 
and vid. 3 Keb. 308. 1 Vent. 96. Lat. 133. — It may be returnable the ſame Term Judgment is given. 
1 Sid. 104.——The Judgment when entred hath Relation to the Day in Bank, ſo that a Writ of Error 
returnable after in the ſame Term, will remove the Record. 1 Mod. 212. —— But a Writ of Error 
that bears Teſte before any Plaint entered, is not good; for how can the Pꝛoceſſus be removed when 
none is entered. March 140. per Curiam.——Where 12 is not given, the ſpecial Matter may 
be returned, via. that no Judgment was A I Sid. 466. 1 Vent. 96. and vid. 1 Sid. 311. — The 
Defendant upon an Indictment of Barretry brought a Writ of Error, bearing Teſte before the Aſſiſes, 
and it was diſallowed, becauſe if ſuch Practice ſhould obtain, it would Aar all Proceedings. 
there. 1 Vent. 255. 3 Keb. 308.— But when a Certiozari is awarded before any Indictment found, 
but 2 _— before the Return, it ſhall be removed. Vide my firſt Part, Fol. 791. pl. 1. (d) Br. 
Error 7 | 


2. (e) In an Aſſiſe of darrein Pzeſentment, if the Parties demur (e) Poſt. pl. 
upon the Title, and it is adjudged koz the Plaintiff, and that He ſhall uu. like 
have a Writ to the Biſhop, a Writ of Erroz lies upon this Judg-*2* 
ment befo2e the Damages inquired of, becanſe there were no Da⸗ 
mages at the Common Law, and then the Wit would lie pꝛeſentlp, 
and the Addition of Damages given bp the Statute to be inquired 
of by the Sheriff, ſhall not ſtap the Wzir of Erroz, and ik it be affirined 
it map be-inquired. of the Damages where it is afirmed. 17 E. 3. x. 

b. 19-b. 21: adjudged 32. 

3. Ik a Man recovers bp Default in a Writ of Couſinage oz Niel, 

a Wit of Erroz lies upon this befoze the Damages are inquired of, 

becauſe the Damages are but an Addition to the Common Law given A 
bp the Statute, (“) and ſo the Judgment foz the Pzincipal continues (*) Fol. 7 30. 
ag it was at Common Law. 17 E. 3. 21. 33. A 

4. No. Writ. of Erro2 lies upon a Judgment to account befoze the 
laſt- Judgment, becauſe the Plea is not ended till he hath accounted. , _ 

(f) 21 E. 3. 9. adjudged. Co. 11. Metcalfe 38. adjudged. Vide Noy's (#) XN 2 

Reports 68. two Executozs have Judgment againſt B. quod computet fd. 11 Co. 

the Wzit ſhall not abate by the Death of one of the Erecuto2s. " b. 1 
| 9 4 ö V _ an 


vide 2 Leon. 68. 2 Bulſt. 119, 120. 3 Bulſt. 233. Cro. Jac. 224. 2 Rol. Rep. 125. Stile 290. (g) Crd. 
Jac. 356, 357. S. C. and S. P. dubitatur. 1 Rol. Rep. 85. S. C. adjudged. Godb. 258. S. C. adjudged. 


. 5. N nit of Erro; lies upon an (h) Award bekoze the Oziginal (41, As where ; 


| E. 2. 0 the Tenant 
be deen (90s 3+ 21. b was buſted of 


| | 1 Aid. Cro. El. 636. Palm. 2.—11 Co. 40. a. in ſeveral Inftances. 


6. As it does not lie upon an Award of a Capias, Summons, oz fie 
ſummons befoze the-Oziginal. determined. 17 E. 3. 21. b. 

7. (i) Jn a Weit of Partition ik the Judgment be giben quod par- (i) Co. Lit. 
titio fiat, aud thereupon a WMrit is direged to the Sheriff to make a 168. a. 8. F. 
Partition bekaze it is, executed and returned, no Mit ot Erro? lies 
upon the firſt Judgment kz that bekaze che laſt Judgment, whieg 
ought, ta be quod partitio ptæd foret firma & ſtahilis in perpetuum ., 
Pla intiff map be nonſuit, oz he map upon the Keturn of rhe Sheriff 
kuggeſt to the Court that the Partition is not equal, and fo have a 
new Partition, and allo he map releaſe befoze the laſt Aen. 

| | 10 


* 
. 


AC CL 


_ | Error. 


(a) Cro. Eliz. Mich. 40, 41 El. B R. between the (a) Loꝛd Barkly and the Counteſs 
63 5, 643. S. of Warwick adjudged. M. 10 Ja. B. 20. between (b) Ballad and Rawlins 


8 adjudged. per Curiam, P. 13 Car. B. R. between Williams and Watkins adjudged, 


1 1 848 br and (uch Wric abated, being brought upon the firſt Judgment given 


and S. P. du-IN Cardigan. + 


bitatur. No R . 
71, S. C. aged. 1 Rol. Rep. 85. S. C. cited. 2 Bulſt. 104. S. C. cited, and vide 2 Rol. Rep. 125. 


(b) Cro. Jac. 324. S. C. adjudged. 2 Bulſt. 104. S. C. adjudged, and vide 2 Bulſt. 119, 120. 


8, A Writ of Erroz lies in Camera Scaccarii after an Award of the 

Court of King's Bench foz Judgment, and rhe Noll ſigned fo; Judg⸗ 

(e) Vide Noy ment bp the Clerk (c) befoze any Judgment entered; fo2 otherwaps 
N the Plaintiff in the Mrit ok Erro2 ould be at great Pzejudiee, foz 
dem gens the Uſe of the Court is not to enter the Judgment till the Vacation 
akter, but to award Execution pꝛeſentlp after the Signing of the Roll 

fo2 Judgment, and bekoze Entrp thereof, and ſo if the Wzit ok Erroz 

Gall not be allowed after Signing ond befoze the Entrp, the Plain⸗ 


riff in the W2it of Ecroz ſhould not have anp Denefft of the Superſe- 


deas of the Execution, which is incident to the (Arit of Erroz. 
(d) 1 Rol. Mich. 15 Jac. B. R. between (d) Smith and Bowles, bp all the Clerks 
Abr. 1 that this is the common Courſe, and per Curiam adjudged. — 
M. 1. S. C. 9. (e) Ik a Woman recovers in a Writ of Dower, a Wzit of Erroz 
(e) 1 Brownl. lies befoze the Wzit of Inquirp of Damages awarded, and befoze 
12). 8. P. the third Part aſſigned bp Metes and Bounds, (f) koz the Judgment 
adjudged is perfect ag to the Realtp, and the Damages given by the Statute 
con. and vid. by Wap of Addition. P. 17 Car. B. between /g) Steward and Steward, 


: LED * per Curiam adjudged, and the Inquirp of Damages after the Wꝛit 
760. B. 1. Of Erro; brought, quaſhed. 

(f) Vide the bo | F | 
con of n and Roberts, my ſecond Part, 679, 681. and Vide Stile 290. (g) March 88. S. C. 
adjudged. | 


10. In an Ejectione firmæ if the Plaintiff recovers per nihil dicit, in 
which Judgment 1s given that the Plaintiff ſhall recover his Term, 
and a Wirit awarded to inquire of the Damages, a Wzir of Erroz 
lies upon this Judgment bekoze the Kieturn of the Writ of Damages, 

(h) So in Debt and Judgment thereupon, (h) foz the Judgment is perfect as to the 
but N - Hecoverp of the Term bekoze by the fixſt Judgment, and the Plain⸗ 
des . N tiff map pzeſently have Execution fo2 the Poſſeſſion, and perhaps he 
Eaſe, where Will never have Judgment fo2 the Damages, and fo the Defendant 
the Damages ſhould be ouſted of the Poſſe;cOon- without emedp. Tr. 3 Car. B. R. be- 
are the Prin- tween (i) Newton and Terry. Intratur Mich. 2 Car. Rot. 110. per Curiam, 


7 Cro. in a Writ of Erro2 Judgment reverſed, Nota, Mr. Hoddeſdon the Secon- 


Lon. 22, dary de B. R. ſaid tu me that this is now agreed bp both Courts, ſci- 
2 9. 1. . 3 | 

and vide Cro. licet, the Common Pleas and King's Bench. | ; 3) 

Eliz. 636. | | | = 2! 1 

1 Leon. 193. N. Dyer 291. Margine. 3 Bulſt. 233. Palm. 6. Vide the Differences taken by Dod 

2 —_ af cow Rep. 126. Lat. 133. Stil. 109. 1 And. 145. (i) Lat. 212. S. C. adjudged Noy 95. 

S. C. adjudged. a | OT n 8 


(Y Antea pl. T1. (k) If a Man recovers in a Quare impedit upon a Demurrer, 
2. like Font, the Defendant map have a Writ of Exroꝛ befoze the Wꝛit of Inquirp 
(*) Fol 551. 9f Damages (*) returned, fo2 ſuch Writ map be awarded out of the 
hking's Bench, if the Judgment be affirmed there, Note, This Wag 
and vide the Zo2d Arundet's Caſe againſt Edmonds, about 15 Car. admitted, 
March 89. and fo is the conſtant P2actiſe of the Court, koz no Damages dere 
given at the Common Law, but given bp the Statute ; contra Noy's 

Reports 66. the Biſhop of Gloceſter and Vele. | 
(1) Fitz, Er- 12. Ak an Execution upon a Stature-Werchant be awarded where 
ror 71. 8. C. 4 Stranger is leiſed of the Tandy by Feoffment ok the Conaſoz, pet 
1 Rol. Abr. he ſhall not have a Writ of Erro2 of the Exccution befoze He is ouftcd 
748. pl. 17. by the Execution. (1) 18 E. 3. 25. b. becauſe he is not pzivp to the 
89 Recozd befoze this, no2 befoze the Return ok Execution, and akter rhe 
3 . N bang Ouſter 


1 


w AaEa 


2 
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Ouſter of him bp Fozce of the W2ir by the Sheriff. Dubitatur 18 E. 3. 


cc 


Error. 21 


1 * FF. 2 
— 
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25. b. | | 

13. Ik a Man recovers in a Præcipe quod reddat againſt me, J 
—_ uw a Writ of Erroz befoze Execution is ſued, 18 E. 3. 26. 
17 24. | | 

14. (a) Jf a Man recovers in an EjeQione firmz, by Conkemon 
nihil dicit non ſum informatus oz Demurrer, a Writ of Erroz lies (b) ( Oro. El. 
befoze the Damages taxed by Writ of Enquiry. FJ had rheſe Pze: 654. - 9 
cedents of Maſter Hoddeſdon, Secondary de B. R. P. x3 El. B. R. Rot. 52. , g. p. ar. 
between Taverner and Fawcet, Erro2 brought upon a Judgment in guend' and 
Banco, and a Writ of Jnquirp awarded in B. R. the like between Bach vide Stile 
and Errington. P. 13 El. B. R. Rot. Fr. Tr. 3 El. B. R. Rot. 696. Wimark's 19, 127. 
Caſe, and ſame Caſe. Co. 5. Wimark's Cale, 74. where Judgment upon {# lagen 
Demurrer in B. R. and betoze the Keturn of the Writ of Enquirp Er- be raed 
ro was bzought in Camera Scaccarii, and there affirmed and remanded, in B. R. a 
P. 44 El. Rot. 438. B. R. between Howſe and Layton, Erro2 bzought Writ of In. 
in Camera Scaccarii befuze Damages aſſeſſed, and this affirmed Mich. qr wil lis 
25,26 El. B. R. Erro2 brought after Judgment and befoze Damages (33 For u 
aſſeſſed, and this reverſed foz Erroz in Fag. Tr. 3 Car. between (c) on the Judg- 
Newton and Terrye per Curiam in a Writ of Ecroz. New Entries 191. ment quod 
between Dun and Lawe. But vide this is there but an Award. Hill. recuperet 
1649. between Broad and Barnet adjudged in a Writ of Erroz upon a termmum, 


Judgment by aihil dicit in Banco. Intratur T. R. 1649. Rot. 1535. ef have pr] 


cias poffeſfionem, and if Error would not lie on this Judgment, the Plaintiff after he had — Poſſellon 


upon an erroneous Judgment, would never execute a Writ of Inquiry, and ſo the Defendant 
be without Remedy, Smith and Armin. Lat. 112, and vide Stil. 283, 346. March 88. 1 2 
Lat. 212. S. C. adjudged Noy 95. S. C. adjudged. 


15. But in an Ejectione firmæ, if Judgment be given ideo conſidera- 
tum eſt quod querens poſſeſſionem ſuam termini adhuc venturi de tene- 
mento præd' recuperare debeat, no Writ of Erro; lies befoze Damages | 
tared, becauſe there is (d) but an AWard, but otherwiſe it had been, (d) Stil. 265. 
if it had been recuperet M. 5 Ja. B. R. Rot. 269. between Lane and 
Alexander, per Curiam in a Writ of Erro: in Camera Scaccarii upon a 
Judgment in B. R. and the Keco2d remanded in B. R. accozdingly fo2 
the Cauſe afozeſaid. EH 

16. Ik a Man recovers in a Quare impedic (e) and after bzings a (e) That it 
Writ of Quare non admiſit againſt the Biſhop, a Writ of Erro2 map lies before a 
be after bzought upon the Judgment in the Quare impedit, and the Walt to che 


Liccozd ſhall be removed, tho' the other Wric of Quare non admiſit be — % 
not pet diſcuſſed. Dubitatur 26 E. 3. 75. b. | Godb. 439. 


17. Ak a Pan recovers Damages, and after a Year ſues a Scire 
facias of the Damages, a Writ of Erro lies after of the Judgment, 


and the Kecozd ſhall be remobed, 26 E. 3. 75. b. 


18. (f) It an Inkant luffer a Common Kecoverp (g) by Guar- "JE 
dian, in which he is Tenant to the Præcipe, at full Age he map have cf? b 
a Writ of Erroz as Well as within, and aſſign foz Erroz that he Was ge; to be 
within Age at the Time of the Kecoverp ſuffered, fo2 if He had bzaught admitted. 
this Wzit within Age, it ſhould not have been tried by Jnſpeaion, P. 1 Sid. 466. 
9 Car. B. R. between the (h) Earl of Newport and the Duke of Buck- 1 Mod. 48, 
ingham, per Curiam reſolved, and not ſuffered tu be argued at the War, 38. . 
where the Queſtion in Law was, Whether he could avoid the . | 
coverp by Writ of (“) Erro2 Which was ſuffcred by Guardians when (#) Fol.J 52. 


he Was Within Age: And it was adjudged quod non. 


5 (g) Other- 
ways where he comes in as Vouchee in Perſon, and this cannot be tried by Jury, as where he appears 
by Attorney, Raby and Robiſon. 1 Lev. 142. ſaid to have been the Opinion of the Judges tho the 

arties agreed. 1 Sid. 321. their Opinion ſo declared after a Conference with the other Judges, 


tho' t arties had agreed; and vide 1 Sid. 447- 2 Rol. Abr. 573. pl. 7. (h) Cro. Car. 307. S. C. 
but TF= appear, I Jon. 318. S. C. but S8. P. does not appear. 2 Rol. Abr. 573. pl. 12. S. C. 


G 19. If 
\ ; 


. 


22 | Error. 


K 


19. If an erroneous Judgment was given againſt Tenant for Life, he in 
the Reverſion or Remainder, if not made Party to the Record by Voucher, 
(a) 2 Bulſt, &c. (a) could not by the Common Law have had Error (b) till after the 
15. particular Eſtate was determined. 3 Co. 4. 2. | 
(b) Fo2 be- 
foze that he could not be ſaid to be a Party grieved. Cro. El. 289. 


20. But if he in the Reverſion or Remainder was made Party to the 
Record by Voucher, Cc. he ſhould have had a Writ of Error preſently 
during the Life of the Tenant for Life, in regard that he was made Party 

to the Record. 3 Co. 4. a. ; 
(e) By this 21. But by the 9 R. 2. cap. 3. it is provided, That if (c) Tenant for Life, 
ſpecial enu- in Dower, by the Curteſy, or after Poflibility of Iſſue extinct, loſe in a 
2 che Præcipe, (d) he in Reverſion, his Heirs or Succeſſors, ſhall have an At- 
es, that taint or Error as well in the Life of ſuch Tenants as after their Death, Cc. 


it ſhall not | 
extend to Neverſions upon Eſtates Tail. 3 Co. 4. b. (d) Tho' Remainders are not named, yet they 
are within the Purview of the Ack. 3 Co. 4. a. 5 85 | 


22. If a Quare impedit is brought againſt two, and one pleads to Iſſue, 
and the other confeſſes the Action, upon which Judgment is given, he ſhall 
not have a Writ of Error till the Matter is determined as to the other, for 

(e) March 89. the Writ of Error muſt rehearſe all that are Parties to the Original, (e) and 
as to one, Judgment is not given, and if the Record ſhould be removed be- 
fore the intire Matter is determined, there would be a Failure of Right. 

(f) Fitz. Er-I1 Co. 39. a. in Metcalf's Caſe, per Curiam, and (f) 34 H. 6. 41. a. cited for 

ror 35. S. C. Proof thereof. | 

23. If in a Formedon the Tenant has Judgment for Part, no Writ of Er- 
ror lies until the intire Matter in Demand is determined, for che Judgmene 
is ſi judicium inde redditum fit, which Word inde goes to the intire Demand. 
11 Co. 39. b. where Dyer 291. b. is cited for Proof thereof. 

24. If in an Action of Account Judgment is given quod computer, and 
thereupon the Defendant brings a Writ of Error, yet the Record ſhall nor 
be removed till the intire Matter of the Account be determined, ne Curia 

(8% 1 Rol. Domini Regis deficeret in Fuſtitia exhibenda. (g) 11 Co. 39. b. 
Rep. 85. S. C. | 


Tho' the Kecozd be actually ſent, yet in Judgment of Law tis not removed, and the inferioz Court 
may pꝛocted, and vide 2 Rol. Rep. 116. 


(h) 2 Rol. . 25. (h) If Debt be brought againſt divers by ſeveral Precipes, and Judg- 
1 of 3 ment given againſt one, he may have Error before Determination of the 
125 8. P. per Matter as to the others, for there being ſeveral Counts, the Record of his 
Haughton Count and the Pleading ſhall be ſevered from the Original and removed in 
Juſtice, and B. R. and yet the Original ſhall remain in B. for otherways the Court of 


vow Do Common Pleas could not proceed to determine the Reſidue without the 
291.b, Marc 


G3, there be Error in the Original upon a Certiorari, the Chief Juſtice ſhall only 
certify the Tenor of it. * 
26. If in a Quo Warranto Judgment be given as to Part of the Liberties 
claimed, that they ſhall be ſeiſed, and that the Defendants capiantur pro fine, 
(i) 2 Rol. and as to other Part, Curia adviſare vult, a Writ of Error lies before any Judg- 
Rep. 113. S. ment given for the other Part. (i) Paſch. 17 Car. 2. adjudged upon a Writ 
S Error upon a Judgment in a 2uo Warranto againſt the Corporation of 


ed accozding- Dublin. Palm. 1, 2, &c. Vide a long Argument and the Judgment affirmed 
lp. accordingly. . 


65 | (N) How 


h Original. 11 Co. 41: a. Coke ſays, it ſeems to him, that in this Caſe if 
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(*) Tho' the 


N) O How (a) (b) the Writ mall best Fr 


able to the 


brought. per 5 George 
cap. 13. i 
| ; p F 46 the Writ 
1. () FF a Wiit of Erroz be bꝛaught in this Manner, videlicet, this gary from 


a 1s directed to Sir Edward Littleton, (he being then Chief rhe original 
Juſtice de Banco) to certify a Judgment in quecela, quæ fuit coram Record, or 
vobis & Sociis veſtris, Where it was befoze Sir John Finch, then Chiet be other ways 
Jultiee, the Pzedeceſſoz of Sir Edward Tittleton; this Wait ſhall derbe 


abate, Tr. 16 Car. B. R. between Lowes and Webbe adjudged per aprecable to 


Curiam. the Record 

by the Court 
where made returnable. (a) It muſt ＋ be directed to them before whom the judgment is, per 
Godb. 44. To him who hath the Cuſtody of the Record wherein any Judgment is given, as of a Judg- 
ment in the Common Pleas to the Chief Juſtice only ; ſo upon a 4 — in the Exchequer to the 
Treaſurer of the Exchequer and Barons, to have the Record before the Chancellor and Treaſurer of 
England, tho' it — 4 the Treaſurer of England, and of the Exchequer, to be the ſame Perſon. 
4 Inſt. 105. How to be directed to reyerſe a Fine. 5 Co. 39. b. (b) For the Form of the Writ upon 
the 27 El. vid. 1 And. 143.— Several Exceptions taken to a Writ of Error upon a Judgment in an 
Aſſiſe. Cro. Jac. 341. Godb. 248, 249. 1 Rol. Rep. 16, 17. 2 Bulſt. 164, 165, 167, 172. — Where a 
Writ of Error upon a Recovery with double Voucher, mentioned one Voucher only, Vide Cro. El. 
124.— where it ought to recite all the Proceedings. Vide 1 Vent. 208. (c) Cro. El. 198. S. P. held 
a great Variance. Cro. Jac. 255. S. P. cited to have been adjudged. Stil. 183. S. P. adjudged. 


2. It a Wꝛit of Erroz be directed to Oliver St. John, he being Chief 
Juſtice de Banco, to certify a Judgment in querela, quæ fuit coram 
vobis & Sociis veſtris, Where it was befoze Edmund Reeves & Sociis ſuis, 
there not being then any Chief Juſtice, this is nat good, but the 
Writ ſhall abate. Hill. 1649. leveral Wits abated fo2 this Cauſe. 
3. Ak a Wirit of Erroz be directed to Peter Pheaſanc, to certifp a 
Judgment in loquela quæ fuit coram vobis & Sociis veſtris, Where it ap⸗ 
pcars by the Aeco2d that it was held coram Edmundo Reeves & Petro 
Pheaſant, this is a good Wit, fo: though in the Neturn Edmund 
Reeves is firſt named, pet this is Well enough, in as much as Peter 
Pheaſant 18 alſo named, and it does not appear which of them was 
the eideſt, Hill. 1649. between Clarke and Sprigg adjudged. Intratur 
P. 1649. Rot. 458. | 
4 (d) Jf a Wit of Erroz be directed to the Mapoz, Aldermen (4) stile 191, 
and Kecozdcr of Launceſton in Cornubia, and the Heco2d is certified 219. like 
by the Mapoz, Aldermen and Deputy fiecoꝛder, the Court being — 
held by Letters Patents, this is not Well certificd, in as much that! 
this ought to be certificd in the Name of the Judges of the Court; 
and it does not appear that the Gecozdcr had Power to make a De- 5861. 18 
putp by the ſaid Letters Patents. Hill. 1649. between (e) Sprye and — . 5 3, 
* . and the Wzit abated accozdinglp. Intratur P. 1649. 8. C. adjudg- 
oe, 1 -- | ed. 
5. If an Aſſiſe be ſummoned before Juſtices of Aſſiſe, and they are after 
removed, and the Chief Juſtice de B. and another Juſtice are made Juſtices 
of Aſſiſe in the ſame County, and the Aſſiſe is taken before them, & propter 
Difficultatem adjourned. in B. and Judgment there given for the Plaintiff, and 
a Writ of Error is directed to the ſame Chief Juſtice before whom the 
Aſſiſe paſſed, reciting the Aſſiſe ſummoned before the Juſtices of Aſſiſe by 
Name, & . poſtmodum capt before the Chief Juſtice, &c. but does not recite 
how the Afliſe came in B. viz. by Adjournment or otherways ; this Writ of 
Error is not good, for as it took Notice of the Change of the Juſtices, 
a fortiori it ought to rake Notice of the Adjournment, for by that both | 
Judges and Court were changed. Paſch. 44 El. between the (f ) Lord /f) cro. El. 


Cromwell and Andrews. - Yelv. 3. adjudged per totam Curiam, againſt the O * 32 
ö | © adJuogeoy 
all the Juſtices except Fenner, and that ex officio they ought to abate it, and ſaid, that a Gecozd may 
be there befoze Judgment by Idjournment oz Mittimus oz after Judgment by Certiorari fo the 
Sakety of the Recozd. Noy 44. S8. C. adjudged, Godb. 248. S. C. cited to be adjudged. 2 Rol. Rep.“ 
15. S. C. cited to be adjudged, e 2 
pinion 


Error. 


pinion of all the Curſitors; but Yelv. 6. in the ſame Caſe it was adjudgea 


that the Record was removed by this bad Writ, and that the Party might 


have a new Writ de Recordo quod coram nobis reſidet. 


6. But in the (a) 5 Ed. 6. where Judgment in a Quare impedit by the Sta- 
cute of Meſtm. 2. was given by Juſtices of Niſi prius, and a Writ of Error 
thereof brought without ſhewing where the Judgment was given, it was 
held good, for the Record beginning and remaining in the Common Pleas, 
(b) Yelv. 4. it was held not material where the Judgment was given. Paſch. 44 El. (b) in 
S. C. and a Lord Cromwell's Caſe. Cro. El. 891. per Curiam, and Gawdy ſaid, When the 
Diverſity Record Begins in one Place, and is Finiſhed in another, there of Neceſſity 


— — in a Writ of Error the Proceedings in both Places ought to be mentioned. 


Caſe ot an | 

A ſſiſe and a Quare impedit, fo2 the Aſliſe muſt oziginally commence befoze Juſtices of A ſſife, and 
by Pzeſumption Judgment ſhall be there given, and not in B. but the Quare impedit mult begin in 
B. and by Jntendment Judament ſhall be there given, tho' by the Statute to avoid a Lapſe Judg- 
ment map be given befoze Juſtices of Aſſiſe. 2 Bulſt. 171. S. C. and S. P. cited, 


(a) Dyer 77- 


7. In a Writ of Error to reverſe a Fine as Couſin and Heir of the Conu- 

ſor, it need not be ſhewed in the Writ of Error how he is Couſin, for it is 
but a Commiſſion to examine the Errors, and needs not ſuch Certainty. 
Paſch. 5 Fac. between Sir Rich. Champernon, and Sir William Godolphin. Cro. 
Fac. 160, 161. adjudged, and tho' in ſome Writs it is ſhewed how Couſin, 
yet it is not of Neceſſity. 
8. No Title need be ſhewed in a Writ of Error, unleſs it be in a ſpecial 
Caſe varying from the Common Courſe, as where a ſpecial Heir in Tail 
brings Error, or he in Remainder, becauſe he is to intitle himſelf. Paſcb. 
F Fac. Cro. Fac. 161. per Curiam. + 

9. If a Writ of Error be brought upon a Judgment in an Aſſiſe cape” 
coram F. Flemming nuper capita Juſticiar ad placita & F. Dodderidge uno 
Fuſticiar' ad placita coram nobis tenend aſſignat' Fuſticiar noſtris ad Aſſiſas, this 
Writ is naught, for there was no ſuch Record before Flemming Fuſticiar? ad 
placita, the Words coram nobis tenend aſſignat being omitted, and thoſe after 

(e) Godb. Dodderidge cannot refer to the firſt. Paſch. 12 Fac. between (c) Sir Cbri- 
248. S. C. and /fopher Haydon and Godſalve. Cro. Fac. 342. adjudged per Curiam præter Dod. 
S. P. adjudg⸗ 


ed per Curiam, con. Dodderidge, who ſaid the Jddifion was Surpluſage, 1 Rol. Rep. 16, 17. S. C. 
and S. P. adjudged. 2 Bulſt. 164. &c. S. C. adjudged per Cur' con. Dod'. 


10. If a Wric of Error be brought in Recordo & proceſſu Aſſiſe, &c. inter A. 
B. ſummonit' without ſhewing which was Plaintiff and which Defendant, 
(d) 1 Rol. it is well enough. Paſch. 12 Fac. between (d) Sir Chriſtopher Haydon and 
Rep. 14. S. C. Godſalve. Cro. Fac. 341. adjudged, becauſe the Precedents are both ways. 
adjudged, be- 


cauſe it might be collected from Circumſtances, which was Plaintiff and which Defendant, 2 Bulſt. 
164, 166, &c. 170. 


11. If a Writ of Error be brought upon a judgment in quadam log uela b 
Writ of certain Land and Paſture, without ſhewing in % Action hy 
(e) 2 Bulft, Plea was, it is naught. Paſch. 12 Fac. between (e) Watſon and Bernard. 


212. ſeems to 1 Rol. Rep. 22. adjudged, and ſuch Writ quaſhed. 
be S. C. but 


darkly repozted, and by other Names. 


12. But if a Man brings a Writ of Error to reverſe an Outlawry, it need 
of 2 ſhewed in what Action it was. Paſch. 12 Fac. 1 Rol. Rep. 22. ſaid 
y Coke. . 
13. If an Ejectment is brought againſt ſeven, and one dies, and Judg- 
ment 15 given againſt the Six, and laid ad damnum of the Seven, the Wric 
f) Palm, ſhall abate. Mich. 18 Fac. between (f) Bethell and Parry. 2 Rol. Rep. 210. 


152. S. C. adjudged, tho' per Dod it might have been otherways, if the Writ had con- 
aojudged, cluded ad damnum of the Six only. oy 

but per Dod 

if the UWrit of Erroz had mentioned the Seven only accozding to the Recozd, and concluded ad dam- 


num of the Six it had been wel,—TJet one of the Parties i | 
Weit of Erroz, 2 Mod. 283. —3 the Parties is dead yet he ought to be named in the 


4 | | 75 | 14. If 
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14. If in a Quare impedit in B. George Sherly, Baronet, recovers againſt 
Underhill. and he brings a Writ of Error reciting a Record between George 


Sberly, Knight and Baronet, and Underhill; and thereupon the Record 9 


Proceedings are ſent in B. R. and a Mirtitur entered upon the Roll, 


I et "—_ 3 
the Record is not removed. Paſch. 18 Fac. (b) Hob. 327, adjudge A yet (a) Stil. 153. 


. ike Doing 


n r Roll 
Chief Juſtice, who ſaid the Mariance was material, foz theſe Additions are made Part of the Name, 


otherways where one is named Gent. in the Gecozd, and Yeoman in the Writ.—where a Uariance 
in the Addition ſhall abate the Beit. 1 Sid. 104, 193.— Fo: Uariances between the Writ and Re- 
co2d. Oro. El. 92. 172, 198. 1 Rol. Rep. 16. 2 Bulſt. 167, 168, 169, 174. Stil. 407.— But vide Stile 
193. where the Court by Conſent of Parties made a Rule to pꝛoceed in the Urit of Erroz, notwith⸗ 
ſtanding a Uariance, fo2 which it ought to have abated; of which the Repozter makes a Quere, the 
Kecozd not being well removed. — 4 Mrit of Erroz directe 


Erre d to the Juſtices is returned by one only, 
* Foy 7 held the Hiecozd was remoded, Stile 349. (b) Hut. 41. S. C. adjudged, Cro. Jac. 634: 
, eſted. | | 


15. A Writ of Error was brought to remove a Record in Curia Maneri; 
de Cuttingby, where the Record was in Cur? Cuſtod Libertat' Anglia Authoritate 
Parliament de Cuttinghy, Mich. 1652. between Reckwith and Mole. Stile 344, 
345. and ruled per Roll, that there was no direct Oppoſition between them, 
for that both may ſtand together, and tho' de facto it is the Court of the 
Lord of the Manor, yet Virtually and in Dignity it is the King's Court. 

16. If a Writ of Error be directed Majori & Aldermannis civitatis ſuæ 
B. ac Majori & Conſtabulario Stapulæ B. necnon vicecom ejuſdem ac Ballivis Ma- 
jori & Communitati ejuſdem Cur Tols ac Ballivis & Communitati Cur” ſue pul- 
veriſat & eorum cuilibet, to certify the Record of a Judgment loquelæ que 
fuit coram vobis in Cur noſtra civitat præd fine brevi noftro, &c. and the Record 
is certified thus, viz. Placita in Curia Domini Regis Tols civitat pred' c. co- 
ram A. & B. tam wicecomitibus Com Civitat præd quam Ballivis Majore & 
Communitate ejuſdem Civitatis ; this is a good Writ of Error to remove this 
Record, for tho it is not ſaid therein coram wobis ſeu aliquibus veſtrum, yet it 
ſhall be taken difributive, viz. the judgment upon a Plaint before all the 
ſaid Officers, or any of them. Hill. 22, and 23 Car. 2. between Gay and 
Adams. 2 Sand. 291. adjudged. | 


1 — 


— 
* 
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(O) What mall be a Removal of a Re- 


: 
” 


1. TI a Writ of Erroz be Þ2ought in Banco Regis to remove a Rez 


coverp of the Manoz, of M. in M. cum pertinentiis where the fie- 
tozd of the Kecoverp is of the Manoz of M. cum pertinentiis pet rye 
Recozd is well removed. Co: 3: Marqueſs of Wincheſter, 2. adjudg⸗ 


ed per Curiam, fo upon ſuch Writ the Kecoverp is reverſed. 


H Fl. (PE) a) Record 


Error. 


upon a Writ 

of Error to | 

ah : (b) What Thing ſhall be removed thereby. 
on an Indick 


ment of Fe- 1. FP a Writ of Erro upon any udgment but a Fine be bzought 


e in B. R. the fiecozd it Celf hall be removed there, and not rhe 


or a Tran- Copp only. 22 E. 3. 6. b. per Thorpe. (c) 40 Aſſ. 29. 

ſcript onl | 

ſhall be AT 1 Bulſt, 181. (b) If there be ſeveral Records between the ſame Parties, with 
which the Deſcription in the Writ of Error agrees, the inferior Court may remove which of the 
Records they pleaſe, Þzydierd and Thomae. 1 Vent. 96. per Cur”. 1 Sid. 466. ver Cur”. Raym. 
189, 190. per Cur'. 2 Keb. 684. but note, final Judgment was not given in the Cauſes intended to be 
removed before the Return of the Writs of Error. —If the Record vary from the Writ of Error, 
yet the inferior Court ought to remove it. 1 Vent. 97. (e) Br. Record 46. S. C. 


(a) Where (P) (a) Record removed. 


(4)Godb.248. ,, 2. (9) In a Wit of Erro; upon a Fine levied in Banco, the Tran- 
8. P. 2 Rol. [tr ipt only ſhall be removed in Banco Regis, becauſe (e) if the ecozd 
Rep. 253. Di- it (elf ſhould be removed, there is no Chirographer in Banco Regis to 
verſity where engroſs it, and then no quid Juris clamac could be bzought, if it ſhould 
Error is be affirmed there, koz this lies onlp in Banco, and doeg not lie there, 
8 and this ſhall not be removed out of the King's Bench after it comes 
and where there. (f) 21 E 3. 24. b. (g) 22 E. 3.6. b. adjudged. 
n a ſudg- 

— 10 B. vide 5 Co. 39. b. Where upon a Judgment in B. the Record it ſelf is removed. 2 Rol. 
Rep. 253. but the Folio is miſprinted, and ſhould be 233. (e) That the very Record it ſelf ſhall 


not be removed till Judgment of Reverſal is given. Vide Dyer 99. b. (f) Fitz. Error 76. S. 
Fitz. Protection 62. S. C. (g) Fitz. Record 11. S. C. N 9 | 7 C. 


h)In the O- 3. But if in B. R. thep (h) conceive the Fine is to be reverſed, 
they map (“) lend fo2 the Note it ſelf and reverſe it, (i) 21 E. 3. 24. b. 
( Fol. 753. D. 1 Ma. 89. 4. 


la Lu emblant: (1) Fitz. Error 76. S. C. Prote ion 62. S. C. 


| 4- Where they map ſend a Wzit to the Treaſurer and Chamber- 
(k) In the laing to dzaw the Fine (k) off the File. () 22 E. 3. 6. b. adjudged. 


Original it 1s 


hozs del filace. (1) Fitz. Record 11. S. C. 


J. Ik a Writ of Erroz be bzaught in B. R. upon a Fine levied in 
() Er. Paroli the Huſtings of Oxford, the Rietozd it Celf ſhall be removed. (m) 50 


on Plea, &c. Aſſ. 9. | 
6. S. C. Br. Conuſance 6. S. C. 


6. Ak a Writ of Erro; be bzonght in Banco Regis to reverſe a Fndg- 
Cn) Tho' the nent glven in Banco, the (n) Oziginal ſhall not be removed if it be 
Command of Not bp ſpecial Matter, as if Erroz be aMgned in the Oziginal. (o) 
the Wie is 24 E. 3. 24. U 
to cert: 
— r pꝛoceſſum, yet the Courſe is only to certify the Declaration and Pleas omitting the Writs. 


Bridg. 57. ——All is certified which is with the LO bs, but the original and judicial Writs 
are never certified but where Error is aſ- 


Howes of with 2 1 ag and other Officers, 
igned for want of them. Cro. El. $4. Vide 1 Leon. 22. Cro. Jac. 1 Rol. Abr. 8 
Writ is directed to the Chief Juſtice, who only certifies the 307 of : 9 
his Clerk, viz. the Prothonatory. Dal. 93. (o) Fitz. Error 10. S. C. 


7. Ak a Wzit of Erro: be bzought in B. R. upon a Judgment i 
an inferio2 Court againſt the Plaintiff there, the II reverſe 
3 5 e not 5 no Erroz being 

in the Oziginal, toz thi removed but to ſue here 
ſame Oziginal. 37 Aſſ. 5. adjudged, 


9 | 8. Ik 


the Record which remains with 


F rr 


ww W — on 4 mat nr 


- 
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5 Error. 27 


8. Jf a Wzit ok Erro: be b2zought in B. R. upon a Judgment in 

Ireland, (a) the Oziginal ſhall not be removed. 37 Aſll 5. (a) Upon ; 
| uch Writ 0 
Error the Record it ſelf is not ſent, but a Tranſcript thereof only, by Reaſon of the Danger of the 
Seas. 1 Rol. Rep. 17. 2 Rol. Rep. 274. 2 Bulſt. 163, 164. Godb. 247. Cro. Jac. 534. — But vide 
Yelv. 117. at the firſt the Tranſcript only is ſaid to be ſent for the Danger of its Miſcarringe, but 
when it is come ſafe and entered in rhe Rolls here, then it ceaſes to be a Record in Frelano, and is 
a perfect Record here.—But yet in Cro. Jac. 534. it is ſaid if the Judgment be affirmed, the King s 
Bench in England ſhall not award Execution, bur ſhall ſend a ſpecial Mandate to the Chief Juſtice in 
Ireland to do it. 


9. Upon a Writ of Erroz in Parliament, upon a Judgment in 
B. R. the Holl in which the Keco2d is, ſhall be b;ought in Parliament 
by the Chief Juſtice himſelf, 22 E. 3. z. 

10. (b) When a Writ of Erro2 is bzought in Parliament upon 9 (b) For this 
Judgment given in B. R. the Chief Juſtice de B R. ſhall carrp with vide 4 Int. 
him in Parliament the whole Roll, in which is contained the Plea 21. Cro- * 
and Pzoceſs in which the Erroz is ſuppoſed, and there ſhall leave a * Ly ſt. 
Tranſcript of the Recozd in which the Erroz is aſſigned, and ſhall (c . 
(c) re-carrp in B. R. the Koll it (elf, becauſe the Noll concerns other Pranfeript is 
Matters, &c. and fo? that if the Judgment be affirmed, the Court examine 
de B R. map pꝛoceed upon the Recozd there to grant Execution, and 4 Inſt. 21. 
therefoze if the Lieeozd it ſelf ſhould be removed, and Judgment —— * 2 


there affirmed, and the Parliament diſſolved, there could not be anp 44 to be at 


zoteedings thereupon to have Execution. x H. 7. 19. D. 23 El. 375. 19. the 4 
| | | * the Par- 
| liament to have either the Record or Tranſcript, 


11. In an Action of Waſte brought in the Huftings in London, there was a 
Verdict for the Plaintiff, which being after quaſhed for the Inſufficiency, 
and a new Venire awarded, whereupon a Verdict was given for the Defen- 
dant, and Judgment for him, and a Writ of Error being thereupon brought 


before Special Commiſſioners, Mich. 22 Car. 2, between (d) Green and (d) 1 Lov. 


Cole, 2 Saund. 254, it was reſolved that the firſt Verdict ſhould be certified in 309, 3 10. S. C. 
the Record, becauſe ic was not ſet aſide, for that the Jurors had found a- 

gainſt Evidence, or for any undue Practiſe or Misfeaſance of the Parties, 

but only for the Inſufficiency thereof in Point of Law, which the Courc 

had adjudged upon the Verdict appearing before them upon Record. 


Ouod coram vobis reſidoet. 


(O When a Writ of Error ſhall abate, 
in what Caſes the Record is ſo removed 
that this Writ lies. 


I. If a Recozd be removed by Writ of Erroz from one Court into 

another, if the Writ of Erroz be (a) abated the (b) Plaintiff (u) or quaſb- 
map have a (ſpecial Writ of Erroz quod coram vobis reſidet, &c. 3 H 
6. 3. (e) 26. N 28 
erein, 


the Record be ſufficiently deſcribed. Yely. 6. (b) Where a Stranger brings a Writ of Error, and 
the Record is removed, and after he is nonſuit another that hath gobd Cauſe may bring a Writ of 
Error quod coꝛam vobis refidet. 3 Leon. 107,——Where a Writ of Error is abated by Plea or Death, 

the Record being well — the ſuperior and not the inferior Court ſhall a 


ed for an 


Latch 198. per Cur'. — And Error, quod cozam vobis refidet, lies: Stile 470. 000 Br. Error 4. Ke. 
Fitz. Record 16. S. C. 5 


2. (a? 


Error. 


(a) 2 bulſt. 2. (a) At the Writ of Erroz be diſagreeable to che Recozd of che 
179% Judgment oz otherways bad, pet if the Heco2d be removed bp tix, 

another Writ quod coram vobis reſidet lies. M. 3 Ja. B. R. per Curiam. 
3. Ik the Writ of Erroz mentions the Judgment to be in loquela 
inter A. and tWo others, where it Was between A. and the to Per⸗ 
'b) Vide in ſons and another Perſon alſo not named, the Writ ſhall abate, (b) 
tre pl. 17. and the Hceo2d is not removed to have a Writ of Crroz quod coram 
vobis reſidet, but he ought to Have a new Writ, P. 1649. adjudged in 
a Writ of Erroz. Intratur M. 23 Car. B. R. Rot. 242. between Worgan 
and Kedgwin, and the like Judgment given the ſame Term between 
Hacker and Whatten, where the Writ of Erroz mentions five, and the 

loquela was between ſeven, fo two of them were not named. 
(c) For this 4: (e) Ik the Addition of the Mpftern of one of rhe Parties be 
Vide 1 Sil, miſtaken in the Writ of Erroz, by Which it abates, the Recozd is 
193. not removed fo as to have a Mit of Erro: quod coram vobis reſidet; 
as if the Plaintiff in the firſt Action be named A. B. de London, Citi⸗ 
(*)Fol. 754. zen and Sadler, and the Writ of Erroz is to (*) remove a Hecozd in 
WYRL loquela inter A. B. de London, Citizen and Salter, &c. the Heco2d is not 
removed by this, but ſhall abate and a ned Writ of Erroz ſhall be 

awarded de novo. D. 1 El. 173. 16. fe | 

5. If the Writ of Erroz abates ko: Miſtake of the Name of either 
Party, there no Writ of Erroz, quod coram, &c. lies, foz that the e- 

(d) Br. Er- tod ig not removed therebp. (d) 9 H. 6.4. 
ror 5. S. C. 6. As if F. recovers' in Debt againſt the Executoz of B. and the 
Fitz. Error Exctutoz bzings a Writ of Erro: of a Hiecozd between the Executoz 
2 8. C. and B. the Teſtatoz, where it ſhould be between the Exccutaz and F. 
(e) Br. Er- by Which it abates, no Writ quod coram, &c. lies, foz that the Re⸗ 

ror 5. S8. C. c02d is not removed. 2 n 5 | 
TR 7. (f) If a Manz Jac. ſues a Writ of Erroz to reverſe a Judg- 
% ment given in the Time of Queen Eliz. and the Writ is judicium red- 
(f) Lat. 198. ditum in Cur' noſtra, by Which is intended in the Time of King James, 
S. P. adjudg- (in Whoſe Time the Writ of Erroz is bzought) foz which the Writ is 


— 


ed. Velv. 212. abated, it ſeems that he cannot have a Mrit quod coram vobis reſidet, 


5. P. ſaid to hut ought to have a new Writ of Erroz, koz the Kecozd is not re- 


— — _ moved, koz there is not anp ſuch Court mentioned. M. 3 Ja. B. R. 
ed con. and Dubitatur. | 


that the Re- i 
cord being brought in B. R. is well removed, and remains there. 


8. Ik Judgment be given in an Account quod computet, and befoze 
the 2 Judgment a Writ ok Erro: is bzought in B. R. where the Writ 
is abated, becauſe it does not lie befoze the 2d. Judgment, the Ke- 
cozd is not removed by this ; fo2 the Wzit commanded them to ſend 
the Hiecozd, ſi judicium inde redditum ſit, but nu Judgment was given 

(a) 11 Co. here, upon which the Writ of Erroz lies thereupon. M. 12 Ja. B. R. 


41. 8. C. and between (g) Wood and Metcalf per Coke. 
S. P. 1 Rol. | 


Rep. 85. 8. C and 8. P. 


9. This Wzit map be awarded by the Court, in Which the Keco 
Seer is returned. 105 3 1 6. 3. 26. * * " 
Fitz, Record 16. S. C. 


_ T0. If Judgment be given againtt J. S. in B. R. and he and his Bait 
bing a Writ of Erro2 in Camera Scaccarü, which is of a Kieco2d be- 
tween J S. and the Bail, &c. this does not remove the Hneco;d, be- 


daule the Bail are not Parties to the fiecozd, H. 13 Ja. B. R between 
(i) Cro. Jac. (i) Verten and Sir James Sandeloe, Wy 
8 


2 4. 3. Yo 13 | 
adjudged. Hob. 72. S. C. adjudged. 1 Rol. Rep. 294. 8. C. 
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Error. 29 
11. (a) Ak the Bail bzing a Wit of Erroz as well upon the pꝛin . o 
cipal Judgment as tn the Judgment againſt them upon a Judgment _ Ws Cay, 
in Banco, 02 (b) in an inferio: Court, and the Wzit abates, becaule öubitatur. 
it does not lie upon the p2incipal Judgment, it ſeems the p;incipal 57, appears, 
Judgment (c) is not removed bp this, but it ſeems that the Judg: * Lev. 137. 


ment againſt rhe Bail is removed, ſo that the Bail map have a Wit S. P. dubitat* 


of Erro2 quod coram vobis reſidet. M. 15 Car. B. R. between Williams CO bobs 


brought be- 
fore an 


udgment inſt the Bail. (b) Where upon ſuch Writ of Error upon a Judement in Fi 
hs. certified not only the Judgment upon the Scire facias, but alſo . ere *— Four 
all Proceedings therein. Raym. 431. it was reſolved to be good enough, becauſe if they ſhould have 
certified only the Judgment in the Scire fact9s, it could not well be underſtood, becauſe in inferior 
Courts there are not ſeveral Rolls, but all Proceedings as well againſt the Defendant as Bail. arc 
entered (for the moſt Part) in a Book, and never at large, unleſs a Writ of Error be brought, and 
there they make up an intire Record. (e) But the Writ of Error brought by the Bail, m af Ne- 
ceſſity mention the principal Judgment. Cro. Car. 482. 


and Worral; a Doubt among the Juſtices. 


12. Ik a Wzit of Erroz be bzought in B. R. to reverſe a Judgment 
given in Banco, and in the Wit the Sum of the Damages in the 
firſt Action is miſtaken, tho” a Mittitur be entered upon the Keco2d up⸗ 
on the Heccipt of the Wit of Erroz, pet the Hiecozd is not removed 
by it. H. 7. Ja. B. between Stocker and Kemiſh per Curiam. 

13. (d) If the Judgment be given in Banco, tempore of one Ring, (O Floyd and 
and the (e) Writ of Erroz brought tempore of another King, and 1 
the Wzit of Erroz be to remove a fecoꝛd in loquela quæ fuic in Cutia no- 56, 37. 1 Rel. 
ſtra, & coram Juſticiariis noſtris, & per breve noſtrum, between the Parties, Rep. 200. 
and thereupon the Kecozd is certified in B. R. pet it is not removed and vide Cro. 
de Banco, fo that no Mit of Erro; lies in B R quod coram vobis re- PS 
ſidet. D. 1. 2. Ma. 106. 16. | (e) So where 


a Plaint was 


; x entered in 
Cur* Marie Regine, and after tempoze El. a Recozdare was brought to remove a Plaint in Cur* 


noſtra. March 30. pl. 97. 


14. (f) It the Writ ok Erroz mentions the Judgment to be coram, (f) So where 
the Conſtable and Bailiffs, and the Kec07d is, that it was coram the the Wrir of 
Deputy Conſtable and Suitozs, and not the Bailifs, the Kecozd ig Error men- 
not removed, but it ought to be abated, and a new Wzit of Erroz to 2 : 
remove it. P. 1649. between Worgan and Kedgwin adjudged. Intra- given ag 
tur M. 23 Car. B. R. Rot. 241+ for — | 

: or, Al- 
dermen and Recorder, and the Judgment certified was before the Mayor and Aldermen, but the As- 
corder was left out, the Record was not removed. Stile 131. per Roll Chief Juſtice. 


15. If a Wzit of Erroz be bzought in B. R. in Hibernia, upon a : 
Judgment (Y) given in Banco there, and upon this the firſt Judg: (“) Fol. 755. 
ment ts reverſed, upon which a Wir of Erro2 is bzought in B. R. inn 
England, upon the Judgment given in B. R. in Hibernia, and in this 
the Judgment grven there reverſed, and that the Judgment given in 
Banco in Hibernia ſhall ſtand in its Fozce ; if there be Erroz in the 
Judgment given in Banco in Hibernia, a Writ of Erro2zmap be bzought = 
in B. R. in (g) Hibernia, in recordo quod coram vobis reſidet, tho” the (8) I take 
NKecozd it ſelf is not removed, but onlp the Tranſcript, fo2 the Danger 7" ky 
of the Miſcarriage over the Sea. Tr. 5 Ja. B. R. betWeen (h) Comyn and chu ie 
and St. John agreed. Did be 


En land. 

(h) velv. 117, 118. S. C. but S. P. does not appear, but rather the contrary, for that the Writ here 
quod cozam nobis reſidet was | age de bene elle, for it was ſaid the Record was here, and at firſt the 
Tranſcript only is ſaid to be ſent, for the Danger of its being loſt in the Carriage, bur when it is come 
ſafe and entered in the Rolls here, then it ceaſes to be a Record in Ireland, and is a perfect Re- 


cord here. 


I ts. (a) At 
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30 Error. 


(a) Cave and 16. (a) Af a Wit of Erro2 brought in Camera Scaccarii, Upon a 
Poſey. 8. Jndgment given in B. R. by the Statute of 27 El. be abated by Dearh 
P. Cro. Jac. Uꝛ otherwiſe, it ſcems that ns Wzit lies (b) there quod coram vobis 
6:0. adjudg- reſidet, fo; upon this Writ of Erroz the Netcozd it (cif was not removed, 
ed, not only hut only the Tranſcript, and thercfo:c he ought to have a new Writ 
2 the of Srroz. Dubitatur H. 13 Jac. B. R. between (c) Verten and Sir 

ecord was | . . . 
not removed, James Sandeloc. Mich. 19 Jac. in Scaccario adjudged per Curiam. 

it alſo be- W | | 
— the Proceedings were by ſpecial Power given by the Statute, and tho Precedents were cited to 
the contrary, it was ſaid per Curiam, they had paſſed without Debate. 1 Jon. 14. adjudged, and it 
was reſembled to Error, by 31 Edw. 3. upon à judgment in the Exchequer, where upon a Diſcon- 
tinuance, no Writ of Error £1199 924m vobis lies. (b) But where notwithſtanding for Error in Fact, 
it lies in B. R. de recoꝛdo guad cozam vobis. Vide 2 Lev. 38. 1 Vent. 208. (e) Cro. Jac. 384. S. C. ad- 


rn 


_ 


judged. Hob. 72. S. C. adjudged. 1 Rol. Rep. 294. S. C. adjudged- 


17. If a Writ of Error be brought to remove a Record before the Biſhop 
of Durham and 8 others, and thereupon a Record before the Biſhop and 
(dy But Vide, 9 Others is removed, the Record cannot be examined upon this Writ, (d) 
ſapra pl. 3. but there ought to he a new Writ de Recordo quod coram vobis reſidet; between 
(e)Yelv. 211. ( Ofc!ll and Morton. Mich. 7 Fac. Cro. Fac. 254. per Curiam. (f) but up- 
S. P. gudg on View of the Record it appeared the Writ was directed to the Biſhop and 
the NS 8 others, and 8 of them only certified and not the 9th, and it appeared not 
bein t gun t that he was dead or removed, and therefore alſo, &c. 
in B. R. was | | 
weli removed. and remained there. 1 Bulſt. 129. S. C. but as to this Point darkly repozted, and 
vide 2 Leon. 3. Godb. 73, 74. (f) Yelv. 212. S. C. and S. P. per Cur' foz that the Jnfwer was not 
ſo full as the Command by the Writ, a the Inſwer ought to be by all, unleſs it appears by the 
Keturn that ſome of them are dead. Vide Stile 154. 
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(R) Who may aſſign Error in the Thing. 
The Vouchee. 


N. B. 1. (8) TN a Writ of Erroz by the Youchee, he map aſſign Erro 
(6) hy 4 1 Which Was between the Demandant and Tenant, (h) 8 H 
1 Rol. Abr. 4- 3- b. becauſe the Whole is upon one Oziginal. 


747. pl. 5. 8. 
P. &) Br, Error 39. S. C. Fitz. Error 61. S. C. 


2. So the Tenant (i) may aſſign Erroz between the Demandant 


1) But vide and the Bo 7 t 4. 32. 
( 2 he Douchee. contra 22 E. 4 32 


747. pl. 7. 
3. So the ſecond Youchee map aſſign Erroz between the Tenant 

(&) Br. Er- and the firſt Douchee, contra (k) 8 H. 4. 5. | 

ror 39. S. C. | 

Fitz, Error 61. S. C. 


4. If the Heir of the Hugband bzings a Wzit of Erroz upon a 
Judgment given againſt him, being Douchee in a Wzit of Dower 
(1) Fitz, Er- BY mapa n — why in the 2 Pꝛoceſs. () 8 H. 4. 5. 
rar 61. S. C. 5. The Douchee map aſſign Erroz in the Judgment of 
wins againſt himſelf, 18 E. * 38. b. I | Fo nine 
6. At Tenant in Tail within Age, being vouched in a common Ke- 
coverp, appears bp Attoznep where he ought to appear by Guardian, 
he in Aemainder map allign it fo Erro?, becauſe he is p2ivp to the 
Heco2d in Kegard of His Antereſt, and the Appearance of che Inkant 
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Error. 31 
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by Attoznep Wag void. H. 13 Ja. B. R. between (a) Holland and ee 


Lee. with th 

c Ar- 
gument. 1 Rol. Rep. 3o1, &c. S. C. with the Arguments, but in both theſe Books it is ſaid no Judg- 
ment was given, becauſe the Writ of Error abated by the Death of one of the Plaintifts, Ecllann 
and Dantley x au.. Cro, El. 739. S. C. and S. P. per tot! Cur'. Darcy and Jackſon, Palm. 123. 224. 
S. C. adjudged with the Arguments of the Counſel and Judges at large. Moor 622 pl. $50. S. C. but 
S. P. does not appear. All. 75. S. C. cited. Vide 1 Part. 604. pl. 4. | 


7. Ik A. recovers againſt 3 in a dum ſuic infra ætatem, and two of 
the Tenants ere within Age, pet ail map being a Writ of Erroz, 
and ailign the Nonage fo2 Erroz. Dyer x, 2. Ma. 104, 10. adjudged. 
8. It A. recovers againſt B. Deb. and Damages, and after B. dies, 
and upon the Return of the Death of B. upoa a teſtatum a Scire ſacias 
ts awarded to the Sheriff ot Kent, and another Scire facias to the 
Sheriff ok Surrey, againſt the Tertenants, and the Sheriff. of Kent re⸗ 
turns C. Tertenant of the Land chere, Which Was the Land of h. 
at the Time of the Judgment; and che Sheriff of Surrey returns D. 
Tertenant of the Land rgere, and upon this C. and D. appear, and 
C. pleods that J S. a Stranger, is Certenant of other Land, which 
was the Land of B. at the Time of che Judgment, to which A. the 
Plaintiff Laps, that J. S. is not Tertenant of anp Land, &c. and D. 
pleads that he is not Tertenant of any Land, &c. upon Which ſeve⸗ 
ral Pleas ſeveral Iſſues are jained, and ſeveral Venire facias and 
ſeveral Trials, one in Kent and the ether in Surrey; and the Iſſue is 
found agatuft C. Scilicet, that J. S. was not Tertenant, and the other 
ſue is ſound o, D. Scilicet, that he is not Tertenant, upon which 
veral Decdias Judgment 3s given acco2dingly foz the Plaintiff A. 
if C. bzings a iIP2it of Erro2 only upon this Judgment (*) he ean-(*) Fol. 750. 
not aſſign fo: Erro; that D. died befo2e rhe Verdig Was given fo? him, 
koz he is a meer Stranger to the Pꝛoccedings between A. and D. foz 
if A. had relinquiſfed ors UTrit againſt D. C. could not pꝛevent it; 
fo2 he hath not pleaded that D. was alſo Tertenant, but hath put him- 
ſelf upon another Plea, and thrs being found againſt him he ſhall not 
have any Advantage of any Ploceeding betWeen D. and A. Mich. 
14 Car. B. R. between (b) Angell and Cowper, adjudg:B per Curiam e 
in a Mrit of Erro2 upon a Judgment in B. and the firſt Judgment rg aa 


- . . l * S. bt 
affirmed acco2dingly, notwithſtanding this Erroz. Intracur. „ Urs pas 
ſaid by Roll 
arguend* that there being two ſeveral Scire faciag's into ſeveral Counties, they be as two ſeveral 
Suits, and one not depending upon the other. 


Aſſignee. 
(S) In what Judgment Error may be aſſigned. 


Man may aſſign Erroz in Law upon a Judgment given a- 
I, A gainſi him bp Default. 19 Aſl. (c) 10. (e) This is 


miſprinted in 


the Original, as here, and I ſuppoſe ſhould be B. and vide Stile 122. 


2. Þ Wan map align Erroz in Fas, upon a Judgment given a- 
gainſt him bp Default. 19 Aſt. (d) 10. | (d) This is 
; | | miſprint 
mrs in the: Original, as ber, and L foppaſs ould be $. 


3. As 


— — 


32 Error. 


where one 
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3. As in a Urit of Meſne againſt two Coparceners, ik one dies 
pending the Writ, ond after both are fozezudged, upon their Defauft, 
the Survivo2 and the Heir of him that is dead may aſſign fo? Erroz 
the Weath, at the Time of the Judgment of him that is dead, 19 Afl. 
(a) This is (2) 10. adjudged, tho' it be Matter in Fag. 


iſprinted | 
ae © Original, as here, and ſhould be 8. which vide, Br. Error 117. 1 Rol. Ahr. 783. P. 1, 


(b) Fill and 4. (Þ) In an (c) EjeRione firmz againſt two, if after Iſſue joined, 
Tempeſt. and Venire facias aWarded, one of che Defendants dies, and after a 
S. P. Cro. El. Verdict is given at the NiG prius fo2 the Plaintiff, and after bekoze 
145. adjudg- Judgment rhe Plaintiff Curmiſes the Death of one ut ſupra, and pzaps 
ed. 1 3 udgment againſt the other, and Judgment is given actoꝛbingfp, 
{5 1-5. Without anp Aufwer to it by the (d) Plaintiff ; if it be not true that 
1 Vent. 249. Be died as is ſurmiſed, it map be aſſigned foz Erroz; foz in as much 
(e) Otherwiſe ag the Plaintiff had made this Surmile, this being a Matter of 
in an aſſump- Pact, the Plaintiff cannot have any Anſwer thereto, (the Uſe not 


fir Megget being thereupon to enter that the Plaintiff did not deny it) the Plain⸗ 


and Bꝛouah⸗tiff hath noother Gemedp but to aſſign it fo: Erroz, Mich. 11 Car. B. R. 


ton. Cro. El. N | 
105. adjudg- bet een (e) Tiffia and Lenton per Curiam. 


ed. 2 Leon. 
55. adjudged. 4 Leon. 60. adjudged, and ſaid, this was not like a Treſpaſs done by many, which is ſe- 


veral, and every Aſſumpſit is joint, and vide 4 Leon. 15. but vide 8 & 9 Will. cap. 11. (d) This is 
printed as in df Original, but I think as well here as in ſeveral Places after, ſhould be Defendant, 


unleſs it muſt be intended of the Plaintiff in-Error, who was Defendant in the Action. (e) Cro. Car. 
426. S. C. adjudged, tho' obje&ed that it ought to have been ſurmiſed before the Iſſue tried, and it 
was held per Curiam, that ſuch Surmiſe need not be in judicial Proceſs, and therefore tho* the Menire 


iſſued againſt a dead Perſon, yet one Defendant being alive, it is well enough. Jon. 367. S. C. adjudg- 
ed. 1 Rol. Abr. 767. pl. 1. S. C. 798. J. 11. | 


5. An Action of Trover was brought by 5, and before Verdict one of 
them died, and yet they proceeded to Trial, and a Verdict was given for 
the Plaintiffs, and they ſuggeſted that one of them was dead, and Judg- 


ment was given for the reſt, this was Error, for every one ought to recover . 


according to that Right only which he had at the Bringing the Action; and 

this differs from the Caſe in Treſpaſs where one Defendant dies. Paſch. 
(f) 3 Mod. 34 Car. 2. between (f) Hedgewood & al againſt Bayly & al". Raym. 463. 
249. S. O ci upon a Writ of Error adjudged by 3 Judges (the 4th, viz. Dolbin doubting) 
— — and the Judgment reverſed accordingly, and Spring's Caſe. 2 Bulſt. 262. dil- 

approved, and ſaid the Reaſon of the Judgment in that Caſe was miſtaken. 
Nsintift and 

— one Defendant dies, in the laſt Caſe it may be ſuggeſted on the Roll. But vide 8 & 9 Will. cap. 11. 
by which it is provided, That if there be two oz moze Plaintiffs oz Defendants, and one dies, if the 
Cauſe of Action ſurvives to oz againſt the ſurviving Plaintiff oz Defendant, the Urit oz Action ſhall 
not abate, but ſuch Death being ſuggeſted on the Recozd the Action ſhall pꝛoceed. 


(T) In what Judgment, and by whom., 


I. 1 * Debt, if the Plaintiff recovers by Judgment againſt B. Who 
after dies, and upon a Scire facias againſt rhe Tertenants, 3 are 
returned Tertenauts, who appear and plead ſeveral Pleas, and 
thereupon there are ſeveral Judgments againſt them, and after one 
of them bꝛings a Wzit of Erro2 he cannot aſſign Erroz in the firſt 
Judgment given againſt B. as that the Judgment Wag not that B. 
ſit in Miſericordia, becauſe he is not p2ivp thereco, Tr. 9 Car. B. R. 
between Hill and Wiclach adjudged, and upon ſuch Writ of Erroz 
and Aſſigument the firſt Judgment affirmed, | 
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2. Jf a Judgment be given againſt the Principal, and after an⸗ 
other Judgment againſt the Bail, in a Scire facias, the Bail cannot 
in a Writ of Erroz aſſign Erroz in the firſt Judgment, becauſe he is 
not p2ivp thereto, Hill. 11 Car. B. R. between (a) Hardy and Brown 
adjudged in a Writ of Erroz upon a Judgment in Rippon, but the (a) Antea pl; 
Judgment given in the Scire facias agatnſt the Bail Wag reverſed. 23. 4 Ci 
: which vide 
with. the Notes there. 
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(U) What Thing may be aſſigned for RO 
Error. TY 


1. Thing againſt the Certificate ok the Juſtices of Kecozd can- 
not be aſſigned. x Ma. 89. 3. Dyer 4. 5 Ma. 163, 56. 

2. But otherwaps Where the Amgument ſtood with the Certificate, 
&c. Dyer 1. Ma. 89. 3. as the Death of the Conuſoz befoze engroſſing 
and retozding the King's Silver. 

3. But if the Judge of the Niſi prius dies befoze the Certificate of 
the Derdig and Dap in Bank, and notwithſtanding the Clerk of 
the AMife returns the Verdict, Which is received and entered, he can- 
not after aſſign fo2 Erroz the Death of the Juſtice afozeſaid, becauſe | 
it is contrarp to What the Court de Banco did as Judges. Dyer 4. (b) Cro. Jac. 
5. Ma. (b) 163.56. | "8 12. S. C. ei- 
4. Jn a Writ ok Erro: to reverſe a Fine, it cannot be aſſigned koz ted. 
Erro, that the Conuſoz was dead befoze the Teſte of the dedimus po- 


teſtatem, fo2 this is direaly contrarp to the fiecozd of the Conuſance 


taken by the Commiſſioners. Dyer 1. Ma. 89. 
5. In a Wzit of Erroz to reverſe a Fine, it cannot be aſſign'd ko: 
Erroz that the Conuſoꝛ died between the Teſte of the Writ of Covenant 
and the Return thereof, tho' the Conuſance in this was taken bp 
Dedimus poteſtarem in the Country, altho' it Wag objected that this 
Alignment ſtood with the Retozd, in as much as the dedimus poteſta- 
tem iſſued befoze the Wit of Covenant, and ſo it might be that he 
died after the Connfance, and between the Teſte of the Mzit of Co- 
venant and the Return) koz it ſeems it cannot be intended oz averred, 
that the Dedimus iſſued befoze the Writ of Covenant, fo2 by the Dedi- 
mus the Writ ok Covenant is ſuppoſed to be pending, and lo this 
Death ought to be bekoze the Conuſance taken, and fo againſt the 5 Gro, El. 
Certificate of the Commiſſioners. M. 38, 39 El. B. R. between (c) 4% J 0.1 
Wright and the Mapoz of Wickam adjudged per Curiam. S. P. per 


Cur', Ow. 
21, 22. 8. C. but S. P. does not appear. Moor 413. Pl. 569. S. C. and tho“ by what appears, the Aſ- 
ſignment was as here, the Judgment was ſaid to be reverſed in Part; but in Gro. El. and Moor it is 
ſaid there was a Fault in the Writ of Error, and ſs not reverſed. 


6. (d) But it map be aſſigned ko: Erroz, that after the Conuſance, 
taken, and befoze the Certificate thereof, the Conuldz died, foz this (ch Cechmen 


8 
ſtands With the Keeozd. (e) M. 38, 39 El. B. R. in Wright's Cale. 8. P. Kay 


402. adjudg- © f 


ed. 2 Jon. 181. adjudged, and held a manikeſt Error. (e) Cro. El. 469. 8. C. and 8. P. per Cur”, 
eri amen A* 


7. Jn a Writ of Erroz to reverſe a Fine, it cannot be aſſigned fo? 
Erro2 that che dedimus poteſtatem was direaed to Sir Roger Man- 
wood, Knight, Where there was not anp ſuch at the Time, but he was 
but an Elquire, and pet he — it attozding to the Mrit, 905 


— — 
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585 this is againſt the Aecozd. Dubitatur 43, 44 El. B. R. between (a) 
. 2 Arundel and Arundel. : | 


Cro. Jac. 12. | | 
adjudged yer fot” Tur* and the Fine affirmed. Yelv. 33, 34. S. C. for as he may not ſay that there 


was no ſuch Man as R. Manweod, or that he did not take the Conuſance, ſo he ſhall not ſay he 
was not a Knight, 3 Mod. 141. 8. C. cited. 


7. If a Writ of Error be brought upon a Judgment in an inferior Court, 
and the Record certified is of a Court held before the Mayor, Bailiffs and 
Burgeſſes of A. by Cuſtom it cannot be aſſigned for Error that there is no 
ſuch Cuſtom, for this is contrary to the Record, and even what the Writ 
of Error it ſelf ſuppoſes, viz. that they have a Court. (b) Paſch. 12 Fac. 


2 : 35 between Whiſtler and Lee. 2 Bulſt. 243, 244. adjudged, and the Judgment 
88 Jac, affirmed, notwithſtanding this Error aſſigned. 

8. C. | a | | 
= er totam Cur” this Aſſignment being directly againſt the Record, it is not receivable wherefore 
the Fidement was affirmed. ; 


8, If upon Diminution alledged, the Plaintiff in Error procures an ill 
Original to be certified, and the Defendant ſurmiſes there is a good Origi- 
nal, and upon a new Certiorari granted that is certified, the Plaintiff in Er- 
ror cannot aſſign that the Proceedings were upon the firſt Writ, for that is 
contrary to the Record; for when there is a good Writ to warrant the 
(e) Palm. Proceedings, (c) a Man ſhall never be admitted to fay the Proceedings 
428. were upon the bad Writ. Trin. 18 Fac. between Johns and Bowen. Cro. Fac. 
597. adjudged. | 
9. If the Defendant appears by Fobn Green his Attorney, it cannot be 
aſſigned for Error, that the ſaid Fohn Green, was dead before the Day of 
Appearance, becauſe that is againſt the Record. Mich. 2 Fac. between 
Morris and Fletcher. Cro. Car. 53. adjudged upon a Writ of Error in the Ex- 
chequer-Chamber. | 
10, In a Writ of Error upon a Judgment in the Palace-Court, held 
coram Facobo Duce Ormond, it cannot be aſſigned for Error, that the Duke 
(d) 1 Sid. 94. 5 - 
S. C. adjudg- Was not there, becauſe that is contrary to the Record. Trin. 14 Car. 2. 
ed. 1 Keb. between (d) Molins and Wheatly. 1 Lev. 76. adjudged, the Court in Fact 
355, 388. being held before his Deputy according to the Patent. 
11. (e) In a Writ of Error upon a Judgment in an inferior Court, ic 
(e) Denning may be afligned for Error, that the Mayor, who was the Judge, had not 
and Norris received the Sacrament, and taken the Oaths according to the 25 Car. 2. 
N Caſe. becauſe his Office is made void, and ſo the Proceedings coram non judice. 
——— Mich. 27 Car. 2. between (f) Hipply and Tuck. 2 Lev: 184. adjudged, and 
con. 2 Jon. Judgment reverſed accordingly. 


137. | 

(f) 2 Jon. $1. S. C. adjudged Cur* præter Wild, and that altho' it cannot be alledged he was 

nor Judge, yet it may be that he was not Mapoz. 3 Keb. 606, 665, 721. S. C. and Judgment res 
eried nit, | 


— — 


(X) A Thing for his Advantage. 


| 1. A Man map aſſign the want of the Warrant of Attozney of his 
(g) Br. Er- 


own Attoznep, which is foz his Advantage, (g) 7 H. 4. 16: 


56. S8. C. Fitz, Judgment 71. S. C. 


2. In a Scire facias againſt the Bail, after Judgment againſt the 
Pzincipal ic is no Plea fo2 the Defendant to ſap that the Pzincipol 
died bcfoze Judgment, foz this is againſt che Kecozd, in as much 
as a la a ought not to have been given againſt a dead PEW 

Mich. 


d 


vi 


"OB N 


— 
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Mich. 32, 43 El. B. K. between (a) Warter Plaintiff, and Perry and (a) 1 Rol. 

Spring Bekendants, per Curiam, præter Wray, Who doubted, Quære Abr. * pl. 
ko: by Jutendment the Partp was not pzeſent in Court at the 14% — 
Judgment, and this is Erroz in Fact. | 


and the 


Notes there, 
and vide my firſt Part, 674. pl. 2. 


3. Jn a Wzit of Erroz upon a | dg ent given at the great Sef- 
ſions in Wales, by the Statute 4 H. 8. the Juſtices there map 
make Deputies Who map give Forman aud this Judgment 
was given bp J. S. Who is ſuppoſed by the Kiecozd to be a Deputy of 
the Juſtice, it cannot be (*) affigned fo2 Erroz (b) that the ſajd J. 8. (oz. 
was not Deputy to the laid Juſtice, fo2 this is againſt the Heco?d. (A 
Tr. 12 Ja. B. R. between (c) Floyd and Beſt adjudged in a Wzit of (4) Where 
Erroz. | F by the Cu- 


ſtom the 
Court was to be held before the Mayor and two Aldermen, and by the Record certified upon the 


Writ of Error it appeared, that the Court was held before the Mayor and A. and B. Aldermannis. 


it was aſſigned for Error, that A. was no Alderman, Cro. El. 320. but vide 1 Lev. 310, 311. (e) 
1 Rol. Rep. 51. S. C. and S. P. ruled per Coke. 


1 


4. In a Writ of Erro to reverſe a Judgment given in B. in a 
Formedon, (a it may be aſſigned fo2 Erro, that whereas the Netozd (a) Q. if the 
18, that the Venire facias to trp the Iſſue Which wag tried in that Word not is 
Cauſe, was returned by 4 S. Sheriff of the Countp of D. that the not wanting. 
ſaid J. S. Was not then Sheriff of the ſaid County, fo2 this is 2 (*) Cro: Car. 

ainſt the Xdmiſon of the Court, ahn Kngw their Officers and ere feen 

ave recozded him to be the Officer of the Court. Mich. 11 Car. B. R. ſuch Aſſign- 
between (e) Smith and Smith, ſuch Matter Was aligned foz Erro?}, ment the De- 
and this certified by a Neco2d under the Seal of the Exchequer, fendant in 
Scilicet, that he Was Sheriff, upon Which the Judgment was af- —＋ _ 
firmed. But ſome then ſaid, that (f) this could not be aſſigned fo2 that Ag 


Erroz againſ# the Kecozd of the Court de B. Incratur M. 10 Car. Rot. Sheriff by 
192. V. 12 H. 4. B. R. Return de bre 40. Letters Pa- 
rents, C. 


and the Plaintiff 1 null tiel Becozd, and upon the Defendant's Produeing in Court the ſaid 


Letters Patents, the Judgment was affirmed, but it does not appear that it was inſiſted upon, that it 
was not aſſignable for Error. (f) Vide Yelv. 34. 


5. Ik Erro2 be aſſigned, that whereas by the eco2d the Deken⸗ 
daut appears bp Francis Dennington his Attoznep, where his Name 
is Henry Dennington, and the Warrant of Attoznep is certified, by 
which he is named Francis Dennington, the Judgment ſhall be af- 
firmed, foz this Averment is againſt the fiecozd, and therefsze it is 
not to be aſſigned fo2 Erroz. P. 15 Car. B. R. between Weblyn and 
Kirby adjudged in a Writ of Exro2z upon a Judgment in Banco. 

Intratur H. 14 Car. Rot. 1195. | | : 

6. (g) Jn a Writ of Erroz upon a Judgment in Banco, the Vlain-.., TE 
tiff map aſſign fo2 Erroz, that whereas the Rerozd de Banco is that 521. s. { 
the Defendant there appeared per J. Newton, his Attoznep, and pleaded adjudged,con, 
non ſum informatus, upon Which Judgment was given foz the Plain- where the 
tiff, that J. Newton Wag not then aup Attoznep, but was fozejudg- _ 
ed uſque and during all the Term in which he ſo appeared and plead- | v n 
ed; and upon a Wzit direged de Banco it is certified acco2divgly : Attorney, 
And per Curiam, this map be aſſigned fo2 Erroz, becauſe this is nat and it was 
the Ac of the Court as an Admittatur by Guardian is. H. 10 Car. held that 
B. R. beteen Bawtrie and Herne per Curiam, the Judgment given in his vas 4 
Banco reverſed acco2dinglp. Intratur Tr. 9 Car. Rot. 207. contra Mich. Record nal 
6 Ja. Rot. 435. aud in another Action the ſame Term. Rot. fo. between if he was no 


Lumley and Marwood adjudged quia contra Recordum. an Attorney 
, yet. 
by the Admittance of the Court he was a good Attorney in this Adtion. 
7. In 


ah. 
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7. Jn a Wzit ok Erro; upon a Judgment in an inkerioz Court, if 
the Stile of the Court be Curia tenta coram J. S. Seneſchallo Curiz, &c. 
a tempore, &c. an Erroz map be aſſigned that J. S. Was not Steward 
at the Time ok the Court held, koz this is an Erroz in Fac. Hill. 
9 Car. B. R. between Hatch and Nichols per Curiam, in a Writ of Er⸗ 
roꝛ upon a Judgment in the Court of the Tower of London, but the 
Judgment was achrmed, becauſe the Erroz Was not well aſſigned, 
koz that it Was aſſigned that J. S. had no Authozitp to Hold Court, 
Which was moze general, and not Matter in Fact to be tried bp the 
Country, but map be a Matter in Law. ; 

(a) Cro. Jac. 8. (a) Upon an Jſ\ſue tried, if William Atkinſon de R. be returned 

28, 29. like and Won of the Pzincipal, & alii de Circumſtantibus alſo wozu, a- 

Point ad- mong whom William Ackinſon without Addition, is returned and 

judged. 244 ſwo2n, and a Verdict given fo2 the Plaintiff, and Judgment in a 

"me kot Aa Writ uk Erroz, the Defendant cannot aſſign foz Erroz that the ſaid 
massas William Atkinſon of the Pzincipal and of the Tales was one à d the 

ſame Perſon, and ſo there Were but 11 Jurozs that tried the Caule, 

koz this is againſt the Hecozd, in as much as the Necozd is, that 
alii de Circumſtantibus jurati, of which, William Atkinſon is one, and 
therefo;e if the Netozd be true, this cannot be one and the lame Per⸗ 
ſon, P. 14 Car. B. R. between Stephenſon and Eſtoft per Curiam ad- 
judged, this being aſſigned koz Erroz, and the firſt Judgment affirm- 

ed acco;dingly. 2 5 . 

9. Ju an Action upon the Caſe upon a Pꝛomiſe in the Fozough 

f Fol. 259. Court of Bewdly, in Comitatu Worceſtriz, if the Plaintiff declares 

V there that the Defendant at Bewdly Within the Jurildigion of the 
Court in Conffderation of 1 1. given to him bp the Plaintiff, aſſumed 
to pap 5 l. to the Plaintiff, if at anp Time after he ſhould ſell at anp 
Fair held Within the Bozough of Walſal, within the Juriſdiction of 
the ſaid Court, any Woollen Cloth, and avers that the Dekendant 
after ſold at a Fair Held at Walſal afozeſaid, within the Juriſdiction 
of the Court, a Woollen Cloth, and therekoze he had brought this 
Action, and the Detendaut pleads that he did not ſell the laid Wool- 
len Cloth at Walſal afozeſaid, modo & forma, upon Which Iſſue is 
taken and tried at Bewdly by a Venire facias de 12 de Burgo de Bewdly, 
and a Verdig and Judgment there given koz the Plaintiff, the De- 
fendant in a Writ of Erroz map aſſign it fo2 Erro2, that Walſal is 
in Comitatu Staffordiz, and out of the Libertp of the ſaid Bozough of 
Bewdly, foz this is a Matter in Fact. Mich. 11 Car. B. R. between 
Lea and Ceely adjudged in a W?2it of Erroz, and the firſt Judgment 
reverſed, in which the Defendant in the Writ of Erroz, being 
warned, made Default, which in Law was as much as if he had 
pleaded in nullo eft erratum, Which acknowledges the Matter in Fact 
aſſigned, to be true. Intratur Tr. 11 Car. 

10. If an Action upon the Caſe be b2ought againſt A. S. a Feme 
covert, ag a Feme ſole, and ſhe appears and pleads thereto as a Feme 
ſole, and Judgment is given againſt her, and thereupon ſhe and J. S. 
her husband bring a TUrit of Erroz, thep map aſſign fo2 Erroz, 
that ſhe was a Feme covert at the Time of the Appearance and 

Pleading, &c. fo2 otherwiſe the Wife might be taken in Execution 
without the Conſent 02 Conuſance of the Husband, and ſo he ſhould 

be bereaved of rhe Society of his Wife, fo2 he hath no other Nemedp 

(b) 1 Rol. t0 defeat it. Mich. 15 Car. B. R. per Curiam, between (b) Edwards 

Abr. 748. pl. and Simpſon, in a Writ of Etroz upon ſuch Judgment in the Court 

16 5 die of Marſhalſea, Intratur Mich. 15 Car. 18 E. 4. 4+ per Curiam, 

antea and acco2zdingly. Tr. 1651. between (c) Hayward and Williams ad judg⸗ 


the Notes ed in a Wit of Erroz, and the Judgment reverſed accozdingly. In- 
er, tratur H. 1649. Rot. 824. ä | 
(c) 1 Rol. 


Abr. 748. pl. 18. S. C. which vide antea, and the Notes there. 
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(V) Who may aſſign the Error. 


(a) Where he that hath Benefit by the Error. 
(NI (a) A Man 


| . | | 521 10 | ſhall bh 
I. WY: the Erroz is by the Default of the Court, though this A 


be foz the Advantage of one Party, pet the Partp that hath ment for Er- 
the Benefit by it map aſſign it fo2 Erro2, fo2 the Courſe of the Court * * | 
ought to be obſerved. Mich. 15 Ja. B. R. between Holmes and Twiſte, ehe Tr. 
agreed per Curiam. Co. 8. Beecher 59. reſolved, 


ror was in 
his Diſad- 
vantage, 3 Co. 39. 


2. As if in an Aajon of Debt it be found, that the Defendant 
owes. the Plaintiff 5 |. and the Jurp aſſeſs Damages to 24. and 
Coſts 2 d. and after Judgment is given, that the Plaintiff chall re⸗ 
cover debitum & damna præd' to 2 d. and no Judgment is given {02 
the Coſts, tho' this is fo2 the Advantage of the Defendant, pet he 
map aſſign it foz Erroz, becauſe this is the Erro2 of the Court to 
alter the Manner of Judgments, Mich. x5 Ja. B. R. between Holmes 
and Twiſte adjudged, and the Judgment reverſed accozdingly. 
3. £0 the Plaintiff in a Suit retrans, by which Judgment is 
given againſt him, but he is not amerced as he ought, tho this is fo? 
his own Advantage, pet fo2 that the Amercement ought to be Parcel (4) ceo. Jac. 
of the Judgment, and ſa the Judgment is not perfect without it. 211. 5. C. ad- 
he map aſſign it foz Erroz, (b) Co. 8. Beecher 59. reſolved. judged. 
4. So in every Caſe where a Judgment is given ogainſt a Man 
in. which he ought to be amerced, if he be not amerced he map aſſign FANNSY 
it (*) to: Erro; tho" it be fo2 his own Advantage. Co. 8. Beecher (*) Fol. 760. 
59. reſolved. WNW 
5- Ik (c) a Man be amerced by Judgment Where he ought to be (e) Cro. El 
fined, tho" this be koz his Advantage, vet he map aſſign it koz Erroz, 


8. P. d- 
fo2 that the Fozm of the Judgment, Which is the Ac of the Court, — bur 
is altered by it, Co. 8. Beecher 59. adjudged. for this vide 


Cro. El. 65, 
107. 2 Sand. 47. Poph. 203. 


6. In a Writ of Annuity, if the Iſſue be found kon the plaintiff, 
and no Damages found fo2 him, and Judgment is given accozding 
to the Verdic, the Defendant cannot aſſign it fo2 Erro; that no Da⸗ 
mages were tared againſt him, becauſe this is fo2 his Advantage, 
and here the Defec is not in the Judgment ag it is Where there is a 
Capiatur foz a Miſericordis, but in the Derdia. Mich. 12 Ja. B. R. be- (4) 1 Rol. 
tween (d) Bent and Marſh per Curiam. Rep. 88.5.C. 

| | ni 8 | fey - adjudged; | 
2 Bulſt. 279, 280, S. C. adjudged. 11 Co. 36. 4. S. C. adjudged, by which Books it appears that the 
Plaintiff before Judgment releaſed his Damages, and bad Jodement for the Annuity only, which 
made it more clear. Vide Poſt. 1 Rol. Abr. 784. pl. 1 Deore 0 29 

7. A Man cannot aſſign Erroz in Pzoceſs oz Delap, which is fo: 
his own Advantage. Co. 8. Beecher 59. reſolved, Fitz. Nat. 21. k. 

8. Upon an Iſſue between a Peer of the Kealm and another, ik the 
Venire facias be quod ſummoneat 12 liberos & legales homines, and dog 
not ſap tam milices quam alios as the Negiſter is, (e) tho' the Peer of 1 
the Realm may aſſigu ir fo? Exxon, pet the other tannot, becaiife it de e 
does not concern him. P. 40 El. B. R. between the Earl of Worceſter Error of the 
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(a) Moor 24. 9. (a) The Conuſor ſhall not affign Error in the Grant and Render, by 
pl. 202. S. P. which he himſelf takes the Eſtate, any more than the Conuſee ſhalt do in 
the Conuſance, for that would be to defeat the Eſtate given him by the 
Fine. 5 Co 39. b. f 
10. In a Writ of Error brought by the Tenant, it cannot be aſſigned for 
Error, that the Court awarded a Grand Cape, where they ought to have 
given Judgment for the Demandant to recover, becauſe the Award of the 
Grand Cape was only in Delay of the Demandant, and not to the Preju- 
dice of the Tenant, and therefore not by him to be alledged for Error, be- 
(b) 2 Keb. cauſe not ad grave damnum Dnerentis, & c. Paſch. 20 Car. 2. between (b) 


27 9. William and Gwyn. 2 Sand. 45, 46. adjudged. 


(Z) Where the Error came by the De- 
fault of him that aſſigns it. 


$ Man may aſſign the Want of a Warrant of Attoznep of his 
(e) Br. Aſſiſe own Actoziep, tho' it be his own Default. 11 H. 4. (c) 


6. S. C. Fitz, 44. 48. b. 
2 71. S. C. 


(A) In what Thing it may be aſſigned. 


1. FT cannot be aſſigned in a iecozd which is not in the Court where 
(d) Fitz. Er- the Writ ok Erro; is bzought. (d) 11 H. 4. 47. b. 
ror 63. S. C. 
Br. Error 46. S. C. 


2. Ik a Man recovers an Annuity, and hath Judgment in a Scire 
facias thereupen, if a Writ of Erroz be bzought upon the Judgment 
; in the Scire facias onlp, he cannot aſſign Erroz in the firſt Judg- 
2 25 ment, koz that was nor come befoze them. (e) 11 H. 4. 4. 47. b. ad⸗ 
2 * judged. | 5 
. : 2. Jn a Wzit of Erro2 upon a Judgment in Banco, if the Plainti 
aligns fo2 Erroz, that Whereas a Venice facias Wag returned bp J. S. a 
Sheriff of the Cirp of Exeter, he then was not Sheriff of the Citp, 
erte this Erro? is not well aſſigned, becauſe (f) the Venice facias is not 
(33 or. certified upon Which the Erroz is aſſigned, koz this is upon Kecozd 
ror being di- in Banco and this Court cannot take Notice of this Matter of Ke- 
re&ed to the CO2d by Averment, Without Certificate thereof; fo2 he ought to have 
Chief Juſtice, had this certified, and after Certificate thereof, then to aver, That 
er fog whereas it is mentioned bp the Kecozd to be returned bp J. S. Sheriff, 
Body of the that he was not then Sheriff. Paſch. 1649. between Barcroſt and 
Bacord Richards adjudged, not being well aſſigned, and the Judgment af- 
which re- firmed acco2dinglp. Intratur T. 23 Car. Rot. 13 11. B. R. 


mains with | 


his Clerk, viz. the Prothonatory. Dal. 93. Bridgm. 3). but Vide 1 Rol. Abr. 753. pl. 6. and the 


N otes there. 


(8) This is 4. Erro2 map be aſſtgned in everp Part of the fieco2d. (g) 18 E. 4. 92 
printed as in 
the Original, which I ſuppoſe miſprinted, for I find no ſuch Opinion, But vide 6 Edw. 4. 6. 


3 3 (B) In 
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(B) In what Thing it may be aſſigned 
upon the Writ. 


1; IF a Feme recovers Land in a Wit of Dower, and after the 
Sheriff returns Damages from the Wzit purchaſed to the De⸗ 


liverp of Sein, When it ought to be from the Wzit purchaſed uſque 


diem Judicii, and after the Tenant b2ings a Mrit of Erroz in reddi- . 
tione Judicii, (a) he map upon this Wzit aſſign Erro: in the Judg- () Where 
ment given koz the Damages, upon the Keturn of the Sheriff fo} the t 
laſt Judgment is not an Execution, but an Inqueſt () of Omce by (*) Fol. 761. 
the Statute of Merton, and it is uſcd almaps to bing but one Wzit 

in ſuch Caſe, and there is not any Writ quia Judicia reddita ſunt, but . 


Judicium. Trin 11 Ja. B. R. between (b) Porter and Ager adjudged. Damages was 

| reverſed, and 
the Judgment for the Dower ſtood. Stile 290. a Caſe cited by Roll. But for this vide Poſtea. 
1 Rol. Abr. 776. E. 6. 803. M. 9. (b) Cro, Jac. 324. S. C. but S. P. does not appear. 2 Bulſt. 119. 
S. C. but 8. P. does not appear. 


(C) In what Thing it may be aſſigned 


upon the Writ. 


Rediſſeiſin, an Erroz map be aſſigned in the KRecozd of the Re- 

idn (Scilicet the Caption out of the Land) and this is ſufficient co 

reverſe the Outlawzp, tho' the Judgment of the Rediſſeiſin continues, 

fo2 the Outlaw2p cannot be good upon an erroneous Judgment. 
(c) 11H. 4. (d) b. 94. adjudged. Co. 8. Altham (e) 158. b. (e) Fitz Er- 


ror 64. S. C. 
but Note, the Writ of Error was brought as well upon the Judgment in the Rediſſeiſin, as kh, n - 
Outlawry. Br. Error -47. S. C. (d) This is miſprinted in the Original, as here, and ſhould be 6. 


(e) The Folio is miſprinted here as in the Original, and ſhould be 152. 


Las Wzit of Erro2 upon an Outlawzp after Judgment in a 
ai e 


(D) (a) How 


| 
ö 


| 
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Cause: (D) (a) How it may be aſſigned. 


Error ſues 

out a Drcire ; 

re Jointly. 

Executionem 

habere non. r. II two bing ſeveral Writs of Erroz and ſeveral Scire facias tg 
— by reverſe a Judgment in an Aſſiſe againſt them, thep map aſſign 
lateral to the Exxozs jointlp. (b) 11 H. 4. 92. b. adjudged. | 
Record re- 


moved, and yet by Matter ex poſt facto may become a Record, as if the Plaintiff upon the Return of 
the Scire facias appears and pleads a Releaſe or other Matter, as he well may, then this is a Re- 
cord annexed to the firſt Record removed. But if upon the Return of the Scire facias the Plaintiff 
appears and aſſigns Errors, or hath a Day given him to aſſign them, and upon this Record aſſigns his 
Errors inſufficiently, this Scire facigs is but a Piece of Paper filed to the Record, no Proceeding 
being thereupon. Yelv. 6, 7. (b) Br. Error 50. S. C. 


2. In a Writ of Ecro2 it is no good aſſignment of Erroz, quod in 
omnibus erratum eſt, fo2 the Court is not bound to inquire ot che Extozs, 
(e) Br. At- if the Party does nor ſhew them to him. (c) 6 E. 4 
taint 86. S. C. 3. In a dum fuit infra ætatem againſt thzee, as Daughters and 
Heirs ok J. S. if the Plaiuriff recovers by Default, and the Defendants 
bzing Erro2 and aſſign their Nonage ſoz Erroz, Without alledging 
that their Anceſtoz died Ceiſed, &c. Dyer 1. 2 Mar. 104. ro. ad- 
judged. 
4. If a Writ of Error upon a Judgment in an Aſſiſe be brought by 
four, and only one appears, and the others make Default, he cannot aflign 
Errors alone till the other is ſummoned and ſevered. Paſch. 44 Eliz. between 


(d) * Rt. (d) Cromwell and Andrews. Telv. 3, 4. adjudged. 
891. 8. | 


aujudged. My ad. Part 164. pl. 12. S. C. 


5. So if upon a Judgment in a Quare impedit a Writ of Error be brought 

by the Biſhop and Incumbent, the Incumbent only without Summons and 

Severance cannot aflign Errors. Mich. 3 Fac. between Lancaſter and Low. 

Cro. Fac. 94. adjudged. * 1 

6. If two are outlawed in an Appeal of Murder, and they bring a Writ 

N 1. of Error to reverſe it, and one appears, but the other does not (e) he 
(To 17 ſhall not aſſign Errors till the other appears, becauſe; he hath joined wit! 
490. him in the Writ of. Error. Hill, 18 & 19 Car. 2. between. the King an 

| Tothill & a7. 1 Sid. 3 16. adjudged. vil ed „ a e 


— — — 
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(E) A Man cannot aſſign Error in Fact 
and alſo Error in Law. 


1. 4 Man cannot aſſign fo2 Erroz that Judgment Was given fo 
A the Plaintiff, where it ſhould have been given koz the Defen- 
dant, (f) and alſo an Erro: in Fad. Trin 10 Car. Camera Scaccarii 
(f) A Man between Davis and Selby adjudged in a Wꝛit of Erro upon a Judg- 
cannot aſſign ment in B. R. Where the Erro2 in Fan was, that the Plaintiff Who 
both Error bzought the Agion as Adminiſtratrir to her husband, was a Feme 


in Law and covert, and that her Hugband was then in full Life, 
Fact. 1 Sid. 


147. 1 Leon. 105,—Tho' the Party may demur thereto, yet the Aſſignment of the Error in FaQ, is 
no Waiver of the Error in Law. 
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Error. 41 
2. Eut it a' Man aſſigns. foz Erro? that the Judgment was given 
fo: the Plaintiff, where it onght to have been given koz the Defen- 
dant, and alſo that he being Defendant appeared there by Attozuep, 
being then within Age, and the Defendant in the Wzit of Erro? 
pleads in nullo eſt erratum he ſhall not (a) have Advantage of the (a) Stile 69. 
Doublenels, if he does not ſhew it ſpecially in his Plea, but the » Lev. 76. 


Judgment ſhall: be reverſed; in as much as he acknowledges him- 


ſelf to be within Age, which is a Matter of Fac. Mich, 12 Car. 
B. R. between Mayhew and Baſnet adjudged, and a Judgment given 
in an inkerioz Court reverſed accozdinglp. mY 

3. In a Mit ot Erro2 upon a Judgment in an inferioz Court, if 


the Stile ok the Court be Curia tenta coram J. S. Seneſchallo Curiz, &c. 


a tempore, &c. an Erroz map be aſſigned that J. S. was not Steward 

at the Time ok the Court held. Hill. 9 Car. B. R. between Hatch and 

Nichols per Curiam, in a Writ of Erroz upon a Judgment in the 

Court of the Tower of London, foz this is Erro; in Fan, | tet 
4. But in the ſaid Caſe ik the Erroz be aſſigned that J. S. had nat 

any Authozitp to hold Court, this is not well aſſigned, fo2 this is 

uncertain, and (“) Matter in Law peradvencure, and moze general, (+) £51. 76:. 


and not Matter of Fact ta be tried bp the Country, Hill. 9 Car. B. R. 


between Hatch and Nichols adjudged per Curiam, and the Judgment 

given in the Court of the Tower of London, affirmed atco2dingly, 

Intratur Trin. 9 Car. Rot. 426. 

F. In a Writ of Erro2 upon a Judgment in B. R. he cannot aſſign 

fo2z Erroz that there is not anp Bail filed fo2 the Defendant, fo2 this 

is not material if he Was in Cuſtodia Mareſchalli, &c. fo2 if he mag 

in Cuſtodia, the PzoceeVings might be againſt him without anp Bail, 

(b) but it he was not in Cuſtodia he ought to aſſign the Erroz, that he (b) Tho' he 
was not bailed noz in Cuſtodia. Hobart's Repozts, Caſe 341. (c) that appears 
Lancaſtel's Caſe, and 342. between (d) Willis and Woodhouſe adjudg: and pleads 


; . as a Priſoner 
ed; but Quære, Whether he map aſſign it contrary to the t\ie- in Cuſtod*. 


cod, That he was not in Coſtodia Mareſchalli when the Declaration gyarecchar, 


ſuppoſes it, and the other ſo anſLWerg. cy after 
ror that he was not in Cuſfod' Mareſchal*, Cro. Jac, 568. adjudged. (e) Hob. Fol. 10 8. _ ( 


f Hob. Fol. 265. S. C. 
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16 ſigned. 22d oaZa, — gh 
O ph %; 14 2 per Tur”, 
| ae 2 | _ ſaid tho 
1. A Fter a Scire facias aWarded againſt the Befendant, he cannot was'aß * 
A ſign anp Erro2 Which is Matter of Fact. (f) 22 E. 4. 45. b. Writ of Er- 
Fitz. Nat. 20 E. 8. H. 44 232 | | | 


me it may be aſ- c Time to 


lay enough, 


LE 


. * wy Stile 208. 
But vide Yely. 7. (f) Br. Error 188. S. C. 


. As in Avoidance of an Outlawpy, to ſap that he Was in France, 
oz other Place under ſuch Captain in War, fo; this is Matter of Fa, 


foz it ſhall be tried bp Certificate of rhe Captain. (g) 22 E. 4. 46. (g) Br. Error 
3. Oz in Avoidance of a Judgment given foz the Plaintiff in a 258. S. C. 

Wirit of Dower, to ſap that there is not anp Warrant of Attoznep 

foz the Tenants certified, foz this is Matter of Fan. (h) 22 E. 4. 45. (h) Br. Er- 

b. adjudged :. But * this, fo2 it ſeems this is not Matter of ror 188. S. C. 

d by the Retozd. a 


M 4. But 


hw 
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42 Bxror. 
4. Put akter a Scire ſacias awarded, the Fei map aſſign Er- 
a 6. e a * 


(a) This is 192S in the Necozd. 22 E. 4. 45. b. 34 Aſſ. 0 


3 in „ . OT 
the Original, as 2 ary I ſuppoſe ſhould be 7. „ 
5. As to ſap there is not any Oziginal. 22 E. 4 45, b.. 
6. Oz to lap in Avoidance of an Outlawzp, 5 he was Viit 
quarto exactus, {02 this is to be tried by the Heco: 
when it is certificy. 22 E. 4. 4 HT IEG 5 3H 33 09, 
7. After Errors aſſigned, and the Defendant-ha@-pleaded'a Releaſe, the 
Plaintiff diſcontinued, and becauſe there was 'a manifeſt Error in Patt of 
the Record remaining in B. he obtained a Writ out of Chancery to the 
Chief Juſtice, to remove the Reſidue of the Record, which being removed 
in B. R. he would aſſign Errors upon the ne Part removed. © Mith. 34 Elis. 
(b) Word- between (b) Yates and Windbam. Cro. El. 155, 281. it was ruled per Curiam, 
man and that in as much as the firſt Writ was diſcontinued, and this is a new Wirit, 
Yates. 2 the Plaintiff is not tied to the former Errors, but may ſhew others at his 
Leon. 2. S. C. pleaſute, for it is now as if none were aſſigned before, and he may aflign 
other Errors out of the Record, or in the Record, and che Removing the 
Record in this Manner, was held allowable, but this being entered upon 
another Roll, it was held a Miſ entry, and the Plaintiff was put to a new 
Wrir of Error. | — * fk 0 | 


& + 
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owe: (G) At (c) what Time it ought to be 
3 ä aſſigned. X 8 : | . 1 
Mittimus 


out of Chan- THE Plaintiff in Erro; ought to aſſign ſame Erro; Hefoze he 
y in B. 1 : * | 
and Execu- ſhall have anp Scire facias ad audiend' Errores. (d) 24 E. 3. 31. 
en - | EPs g | | 
awarded, and Error brought in B. R. it cannot be aſſigned for Error, that one of the Seals uus 
wanting. Moor 550. pl. 778. agreed, and ſaid, that upon the Mittimus into the Common Pleas, 
the Statute is always ſhewed. (d) Fitz, Error 11. S. C. 


2. Jf A. recovers againſt B. in Banco, and C. is Bail fo2 B. and af- 
ter a Scire facias 1s aWarded againſt C. the Bail, and after 2 Nihils re- 
turned a Judgment is given againſt C. and after ge 52ings a Writ of 
Erro2 in Banco Regis upon. this Judgment; he tannot aſſign fo2 Ex⸗ 
ro? that there was nor any Capias returned againſt B. the Pzincipal, 
beſo2e the Scire facias cued, fe that if he had appeared and had not 
pleaded it, oz had been returned Summoned, and had not appeared 
and pleaded this Matter, he ſhould not aſſign. it foz Erroz, becauſe 
he might have pleaded it to the Scire facjas, and Here the Keturn vf 
2 Nihils amounts ta a Summons and is all one ith it, and this 
1s a Matter of HKecozd and not a Matter of Fact, and there Would 
/ _... be na Gndif he {ould be admitted to aſſign it after ſuch Judgment, 
(e) Saſs 231, in which if he had appeared he might have been aided. Trin. 165 f. 
324.5 Cog. berufen (e) Baraogk,and Tompſon 'adjudged, and the -@ff Judgment 


judged, af mi d. Iatratur M. 1650. Rot. 44. 
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17 theſe a9;trers which ore aſſigned foz Erroz, appear to the! Tien ur 


MF, of the 4 


(a) (b) Sire facias (e) ad auditndim. NN 
(H) (d) In what Caſes it ſhall be ſued, (Ph 7 ng 


| BE neraſly, 
his par- 


Court ta be no Exroz, n92 Colour of Erxoz, it ſhall not gram Ree Kol. 
anp Scire facias. (e) 18 H. 6. 18, 19. Curia. Hol“ 231. 
2. Jf a Matter of Faq be aſſigned foz Erroz, a Scire facias ſhall be (bj Ancient- 


granted. (f) 18 H. 6. 19. * | Iy the Writ 


againſt the 


Iertenants was Special, naming them, bak of ve the Courſe hath been to award the Writ gene- 


rally. Bridgm. 72. (e) The Scire facias againſt the Tertenants is not ad audiend' errozes, but ad 
gudiend' pꝛoceſſum & en 1 Lev. 72, pf Core Keb. 352. (d) An Attaint lies againſt him 
which recovered, and agai Tertenant; rrot lies only againſt him which recovered, and a 
Scire facias ſhall go 1 the r 2 Bulſt 244. 1 Rol. Rep. 37. 302. Bridg. ;72. and the 
Judgment may be reverſad againſt the Parties to the judgment, their Heirs, tho' they have 
nothing in the Land. (e) Fitz, Error 24. $. C. (f) Fitz. Error 24. S. C. 
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FF IFY 1 W 


Ig) Wher 


a ) Againit whom it lies 
| upon the Re- 


r, FP a Man condemned in an Aſſiſe, be utlawed fo2 the Fine of verſal of an 


the Ring, and he bzings a Mrit of Grroz to reverſe the Out⸗ r f be 
lawn onlp, there Gall not be any. Scire ſacias againſt the Wartter, Sci. fa. 


becauſe ihe. an is at ey IO of che Ring only. 00 7 H. 4 againſt the 
Lords medi- 


902 Fr | | ate and im- 
mediate Md 184. 1 Sid. 316. (h) Fitz. Error 62. * 8 


. biherwaps it had bern ik t 02 had been. 
Fe he ke i bad been it. the Wilt of, Ferrit had dee b Fits Ev 


3. Ik a Man be outlawed at the Suit of a common Perſon, and 
he; 21100 Errez ta reverſe the Omlawp, de anght ta fue a Scire 


ſaciss d inſt chi Party, 00 7 H. 4. 40 b. 2 adaut contra. 


(1) i494 F209 ; 4181 11 2 (K) Fitz. Ex- 
fk; ror 62. 8. C. 


fl) 8 Juppol this ee here, as in the original for . uo > Jugh Wer in the Lear- Book. 


As ; Tt, Fav be gutlalucd u gy Paotels, at the of A who 
yies. and. e, Þiings Erroz ta _reverls the-Oytlalmay, og AR not (ue 

a Scire facias againſt the Exetutdz, btcanſe he cannot p2drcecd "ye 47 
kuis Ozigmal, Which is abated * the Death of the Teſtatoz. Cn) 


FY H 4 +, 
| den n Fir. Utlegary 39. . ehr. b fy 0 
' gy 1 Aw gabe golit . Þ:ir'of him that tetovers, 
6 Lei fait es deit . eee (v). * 4. 17. Pn 'B: 50 
ror 4: 
4010 kiel. Error 6o. 8. C 
36 bb W4i945 501 2 46 Un unn e , 5 . 
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44 __ Error. 


od. 


W «If as RY * —_—_— 


(a) i Leon. 6. (a) If a Writ of Error is brought to reverſe a Common Recovery, 
290. like the Court (b) before Reverſal thereof ought to award a Scire facias againſt 

ont in Bic the Tertenants, and this is not meerly diſcretionary, but ex/neceſſitate juris, 
8 in. for they may have a Matter to plead in Bar as a Releaſe, Cc. Hill. 2 & 
null a Fine of Tac. 2. between Ringſton and Herbert. 3 Med. 119. per Curiam, but adjor- 
ancient 2 natur. f | 2 FT 

ſme Lan | FR * Jari 113-3 

3 the Fertenant is not bound thereby till, &c. (bY It is the beſt Way to award a Scire faciag 

gainſt the Tertenant, before the Court proceeds to the Examination of the Errors, for he may have 
— to plead in Bar, and ſo ſave the Court the Trouble of examining the Errors; and if the 
Judgment ſhould be reverſed againſt the Party and Privy, yet the Plaintiff could not have Reſtitu- 
tion till a Scire facias, &c. Dyer 321. a. — That ſuch Scire facias may be granted before or after at 


1 / 


Diſcretion. Hard. 163. 


. / 
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(K) How it ſhall be joined in Demurrer 
or Rejoinder to the Error aſſigned. 


1. | a Man outlawed b2zings a Writ of Erro2 to reverſe the Out- 
lawzp, and aſſigns. his Errozs, the King's Attoznep ſhall noc 
plead in nullo eſt erratum, and ſo a Demurrer, as thep uſe to do between 
common Perſons, but onlp upon the Aſſignment of the Erroz the 
Court ſhall give a Dap to the King's Counſel to maintain the Oat- 
law2p, and it is entered Curia adviſare vult till the Outlawzp is re- 
verſed 02 1 Mich. 14 Ja. B. R. per Curiam and Clerks in Chap- 
man's ale. 
2. Ik the plaintiff in the Urit of Erroz aſſigns an Erroz in Fact, 
if the Defendant will put in IAſſue the Truth of the Fac, he ought 
| do rejoin bp Denial of the Fac, and ſo join Jſſue thereupon, and 
(e) This is in ſhall not ſap (c) in nullo eſt erratum, fu by this he acknowledges rhe 
| Natureof a Fad alledged to be true. Dyer 3 E. 6. (d) 7 E. 4. 16. and (e) 9 E. 4. 
Demurrer. 32. b. it ſeems ſa to be intended. 


Cro. Jac. 29. 

Cro. = 2 1 Lev. 311.—Irt is a Confeſſion of an Error in Fact well aſſigned. Raym. 231. 1 Lev. 

294.— But not of a Matter aſſigned contrary to the Record. Cro. Jac. 12. 521. Aan 231. (dg 
Br. Error 165. S. C. Fitz. Error 43. 8. C. (e) Br. Error 93. S. C. Fitz. Error 45. S. Gf { 


i. But When an Erroz in Faa is aſſigned, if the Defendant will 
acknowledge the Fac to be ſo as alledged, and pet that by the Taw 
this is not Erroz, he ought to rejoin in nullo eſt erratum, fog by this he 
2 the Fac, and pet that by the Lav that it is not Er- 
rog. yer 3 E. 6. S. 7. 8 dee 

4. If Erro be alledged in the Body of the Keco2d, in nullo eſt er- 
ratum is a good Hiejoinder, foz this ſhall put the Matter in the Judg- 


(f) Br. Er- _ of the Court, the * agreed to be to. (f) 9 E. 4. 


ror 93. S. C. oY 
Fitz. Error 45. S. C. 


5. So if Erroz be alledged in a Matter of Recozd, which is not of 
Fol. 764 the Bodp of the Netozd, but in a collateral Thing as quod non habe- 
tur aliquod Recordum of Reſummons, in nullo eſt erratum is a good fie- 

joinder, fo2 if the Plaintiff in the Wzit of Erroz does nor pꝛap a 
Wiminution, and thereupon pꝛocure a Certificate from the inkerioz 

Court, that there is not anp Keſummons befoze the Rejoinder enter- 

ed, this Aſſignment is ok no Effect, but void in as much as this is 

to be tried bp the Kecod it ſelf ; and no Diminution can be alledged 

(g) Fitz. Er- after the iezoinder entered. (g) 9 E. 4. 32. b. (h) 7E: 4-16. foz if the 


ror 43. S. C 


Br. Error 165. S. C. 1 Leon. 22, (h) Fitz. Error 45. S. C. Br. Error 93. S. C. 
4 5 Defendant 


Wekendant will confels the Erroz, pet the Court ought not to reverſe 
the Judgment till they are aſcertained of the Erroz bp the Necozd it 


ſelf. 


the Record 
not rightly 


1. A Man cannot alledge Diminution (c) contrary to the Keeozd certifiedupon 
3 f . | a Writ of 
which 15 certified, Paſch. 41 El. B. R. Error upon 
i | F | an Outlawry 
upon an Indictment for Felony. 1 Bulſt. 181. —In Error to reverſe an Outlawry upon an Indictment 
for Murder, it being aſſigned for Error, that the eratus was ad Comitatum, without ſaying Meum, 
the Court upon the Prayer of the Attorney General, ſhewing the King had ſeiſed his Lands, &c. 
awarded à Certio:ari to the Coroners to certify where the Exag* was, in order to amend the Return. 
Lat. 210. (b) Upon a Writ of Error upon a Bill of Exceptions, Diminution cannot be alledged, for 
he muſt hold himſelf to the Matter in the Bill ſealed, and if it is not there, it was his Folly to omit 
it, 2 Inſt. 427. (e) For this vide Godb. 267, 408. 2 Rol. Rep. 353. Cro. Jac. 369. 


( (a) (b) Diminution. (a) Where 


2. Ag if in a Writ of Erroz it be certified that the Judgment was 
quod Defendant ſir in miſericordia, the Defendant in the Wz2it of Er⸗ 
roz cannot alledge Diminution, ſcilicet, that the Recozd is quod ca- 
panes becauſe this is contrary to the Kiecozd certified, Paſch. 41 El. 


3. Jf upon a Wit of Erroz the Recozd be certified, that a Chal- 
lenge was to the Sheriff ko: Couſinage, and after thereupon a Venire 
facias was awarded to the Cozoner upon Diminution, it cannot be 
certified that the Challenge to the Couſinage was after the Keturn of (d).'1 Rol 
the Venice facias, becauſe this is contrarp to the-Keco2d befoze. certi- Rep. 200. 
fied, foz nothing can be certifted but that which ſtands with the firſt s. C. ad- 
Kecozd, Trin. 13 Ja. B. R. between (d) Floyd and Bethel. © -; judged. 

4. In a Writ of Error brought in B. R. upon a Judgment in the Common 
Pleas, the want of a Warrant of Attorney being aſſigned for Error, the 
Plaintiff prayed one Certiorari to the Chief Jultice, and another to the 
Cuſtos Brevium, both which returned non invent aliquod Warrant, and the De- 
fendant dying the Plaintiff by Fourny's Accounts, brought a new Writ of 
Error againſt the Son and Heir of the Defendant, who appearing, alledged 
Diminution in that the Warrant of Attorney was not certified, and prayed 
another Certiorari to the Cuſtos Brevium, and it was urged the Return was 
not quod non habetur aliquad Marran but (e) quod non inveni, &c. lo that if ( vide 
upon the zd. a Warrant ſhould be returned, it would not be repugnant.” Smith and 
Trin. 26 Elia. between Dayrell and Thinn. 1 Leon. 22. But it ſeemed to Skipwith. 
Wray Chief Juſtice, that it would be hard to grant a new Certiorari in this Cro. Jac. 


Caſe, tho' if any Variance could be alledged, it would be otherwiſe, as N 


adjudged in the Caſe of one  Laſſels, where it was certified there was no upon che frſt 
Warrant of Attorney, and becauſe. the Original was inter Laſſels Executor Tertiozari it 


Teſtamenti, &c. where he was not named Executor in the firſt Certiorari, and was returned 
there was no 
Warrant of 


upon the Matter a new Certiorari was granted. 


* . 


5. (f) Diminution cannot be alledged upon a Write of Error brought * 
upon a judgment (g) in any inferior Court. Paſch. 13 Car. 1 Sid. 40. that Term 
per Curiam. ri "5 | {cs wherein the 

| Action was 


commenced, and another Certioꝛari was awarded. (f) Vide Godb. 269. (8s) As Ely 1 Sid. 147. 


— the Seſſions of Peace. 1 Sid. $64.-— But may in Error upon a . in Ala les, and Counties 
Palatine. 1 Sid. 147; 364.— 80 it may in Error upon a judgment before Juſtices of yer and Ter- 
miner. , 1 Sid. 40. N. Bom! trait 201 ig nog 
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1 (M) {a) (b) 
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4) How the n. 
822 (M) (a) (b) Diminution 
be certified ; 
diminutum, — 

vel non vide 
2 Rol. Rep. 


237. —If the x, Fter in nullo eſt erratum pleaded, the Court to infozm their 
Judges of the 


* Conſciences' map award a Certiorari (d) to amend the Hic- 
Pleas, or o- £02D+ Paſch: 11 Ja, B. R. Co. 5. Biſhop 37. b. 
ther Judges 8 ; | | 2 
upon a Writ of Error, will not certify all the Record, then the Party that ſues the Writ of Error 
may alledge Diminution of the Record, and pray a Writ to the Juſtices that certified the Record 
before, to certify the whole Record. F. N. B. 25. a. (b) Not to be alledged after in nullo eſt er⸗ 
ratum pleaded, Godb. 267. 1 Leon. 22, 23. 176. Palm. 285. (e) For the Form F. N. B. 25. b. 2 Rol. 
Rep. 353 —and that upon Diminution the Writ ought, to iſſue out of the ſame Court where alledged. 
2 Leon. 2, 3. (d) 2 Rol. Rep. 471. Stile 352. | 


(c) Certiorari. 


2. 80 after in nullo eſt erratum pleaded, the Court map award a 
(e) Cro. El: Certiorari (e) to reverſe the Judgment. Paſch. 11 Ja. B. R. between 
155,251,836. Hunſley and Osburn adjudged. Co. lib. d' Entries, Fol. 267, 268. Boſwell'g 
* Tan Caſe, and Fol. 242. Downal's Caſe, Fol. 266. (f) Lancaſt and Loa. 
> 141. 445, Mich. 2 Car. between Weaver and Felten adjudged, Intratur Hill. 1 Car. 


445: Rot. 647. B. R. | 
(IT) Se lee. | 
92, 93. S. C. but S. P. does not appear. 


3. Ik after in nullo eſt erratum pleaded, another Part of the Ke- 
co2d is bzought in by Certiorari, and made of Keco2d there, the Court 
ought to reverſe the Judgment, if the Matter ſo requires. Co.. 

(2) 1 Rol. Biſhop 37. b my Reports, 14 Ja. between the (g) Biſhop of Rocheſter 
Rog. 432. and Young adjudged, which Intratur Paſch. 33 El. Rot. 361. 7 
„C. adudg- 4 | # : "4; - & > " 

ed. 3 Bulſt. 224. S. C. but 8. P. does not appear. 


4. After in nullo eſt erratum pleaded, it one Party alledge upon 

HKecozd a Diminution of the Recozd to reverſe it, and pꝛaps a Cer- 

tiorari to certikp it, and thereupon. a Writ ok Certiorari is ſued out, 

and the Hecozd thereupon is certified, but befoze it is entered of ne⸗ 

toꝛd the Court is inkozmed ok this Matter; this ſhall not be received, 

becauſe it comes in by the Pꝛaper ok the Partp after in nullo eſt er- 
rn pleaded, which is not to be allowed, but upon-Jufo:mation: 
(*)Folr 765. to the Court the Caurt map grant it. Mich. 2 Car, (*) between (h) 
| —\_U Weaver and Felton, B R. adjudged, and ſuch Certificate diſallowed, 


(h) 1 Jon. and a new Wzit of Certiorari granted by the Court, which Intratur 


139, 140. Hill. 1 Car. Rot. 647. and then the Hecozd«of. the, Biſhop's Caſe was 
8. C. adjudg- ſhewn to the Court where the Defendant did not plead in nullo eſt 
ed, and ſaid, erratum, as the Book is, Co. 5. But it paſſed againſt the Me⸗ 
that the Re- fendant by nil dicit, and after Diminution alledged, as it is in the 


t of Wi⸗ 
Thor's Caſe Book. 


does not agree with the Record, the Defendant not having pleaded in nullo eſt erratum, c. 


5. Jn Treſpaſs in B. R. Judgment was given ko the Plaintiff 
by Default, and a Wzit of Erroz bꝛought in Camera Scaccarii, and 
there aſſigned koz Erroz, that there wag not any Wzit of, Anquixp of. 
Damages filed, and upon a Wzit ok Certiorari, certified. that there. 
was not anp ſuch Writ, pet after another. Certiorati granted, aud 
upon this the Wait of Inquirp certified, and upon this the Judg⸗ 
ment affirmed, Hill. 5 Car. between Roroc and Eſcourt adjudged, 


6. In 


4 
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—— : hn aw - On. aac r an} ann ou 


Error. 5 


6. In a TUrit of Night in B. R. after Judgment a Wzit of Erroz 
is bꝛought in Camera Scaccarii, and the want of Continnances aſſign'd 
fo) Erroz, and upon a Certiorari the want of Continuances certificd; 
pet after upon another Certiorari the Continuances were certificd, and 
upon this the Judgment affirmed. Hill. 5 Car. between Waterhouſe 
and Coply adjudged, and a like Caſe between Travis and Scor. 
7. Jn an Action upau the Cale in Banco, Hill. 6 Car. and Judg- 
ment after given fo2 the Plaintiff upon Demurrer, and upon this a 
r b Wzit of Erro; bzought and aſſigned foz Erro, that there was not 
- | any Oziginal in the Canſe de H. 6. Car. and upon a Certiorari it was 
. rertided atcozdinglp; and upon this the Plaintiff ſays, That there 
was an O21ginal in the ſaid Cauſe de P. 6 Car. and foz the Mon- ap⸗ 
pearance of the Defendant upon the Return of the Summons a Capias 
awarded, returnable T. 6 Car. and an alias returnable M. 6 Car. and a | 
Pluries returnable H. 6 Car. upon which the Defendant appeared, and rhe | 
Plaintiff declared, and the Defendant pleaded, &c. and upon this 
pꝛaped a Certiorari fo certify the Oziginal, which is certified acco2d- 
inglp, but none of the other Wꝛits noz any Continuante is certified 
| | between Paſch. 6 Car. and Hill. 6 Car. and fo a Diſcontinuance of the 
t | Suit foz what appears to the Court. Mich. 13 Car. B. R. between 
; | 2 — og Coggan adjudged, and the firſt Judgment reverled fo? 
s | * 8 Tau e. 1 . | | 
, | 8. (a) In a Writ of Erroz, if Erroz be aſſigned in the Oziginal, (a) Cro. Car. | 
and thereupon a Certiorari is granted and an Oziginal is certified, 9:- S. P. per | 
which is erroneous, after the other Partp pzaps a Certiorari foz Cur'. | 
another O:iginal ; and thereupon another Oziginal is ccrtified, Which 
ig a good O:iginal; and after in nullo eſt erratum is pleaded, the Court 
3 ought to intend that the Judgment was given upon the good Ozi⸗ 
r ginal, and not upon the erroneous Oziginal, and lo ought to affirm 
4 the Judgment; foz thep onght to intend moze favourably fo2 the 
( Judgment, and to intend it to be well given. 21 Ja. between (b) Goab. 
(b) Crouch and Hains. B. R. adjudged in a Writ of Erroz. 40). S. C. 
35:5: OY 1 2 Rol. Rep. 352, 353. 8. G 


” 
8 g 
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— 
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9. Oe in a Writ of Exroz, if Erro2 be aſſigned in the Oziginal, N 
and upon a Certiorari granted, an erroneons Oziginal is returned, 
and upon this in nullo eſt erratum is pleaded, and akter the Court ad | 
informandam Conſcientiam grant another Certiorari fo; another Ozigi⸗ 
nal, and upon this a good Oziginal is certified, the Court ought to 
intend that this is the Oziginal upon which the Judgment was 
given, in Favour of Judgments which ought to be intended to be | 
good. Mich. 1649. between (c) Kerton and Avery, and the Judgment (e) Stile! [ 
in Banco affirmed accozdinglp. Intratur Mich. 23 Car. Rot. 239. 176. 8. oP? 

| | | obſcurely reported. 


10. If in a Wrie of Error upon a Fine, an Error be aſſigned in the Pro- | 
clamations, upon Which a Certiorari goes to the Cuſtos Brevium, and upon | 
his Certificate it appears, that 2 of the Proclamations were made in one 
Day, but it appears in the Chirograph Office, that the Proclamations 
were duly. made, and he making and being the principal Officer, as to | 
them, and the Cuſtos Brevium, having only an Abſtra@ thereof, upon the | 
Prayer of the Defendant, a new Certiorari was directed to the Chirogra- | 
pher, who having certified the Proclamations duly made, Tris. 26 Eljz. be- 1 
| | 
| 
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\ tween Ray and Boaly. 3 Leon. 106, yo7. after Examination of the Clerks of 
the Common Pleas by the Juſtices in B. R, they awarded, that the Procla- 
mations, with the. Cuſtos Brevium ſhould be amended according to thoſe in 

the Cuſtody of the Chirographer. 3 

11. If a Writ of Etror be brought upon a Judgment in B. R. in Feland, j 
in a Writ of falte Judgment upon a judgment in the Toulſel, (which is the ite th) { 
Court of the Mayor and Aldermen of Dublin) and it is aſſigned for Error, (C2 - 401 | 
that there. was no Plaint entered in the Toulſel, and that theſe Words 1 

: quo 


\ a. —— 


— 2 813 1 * uz 455 121 1 e e e * —_ 
48 Error. 
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- uod atio accrevit were omitted in the Concluſion of the Declaration; if the 

Defendant alledges Diminution, yet he ſhall por have a Certiorari to the 


Chief Juſtice de B. R. in Ireland, to certify the Reſidue of the Record, &c. 
and that if any Part of the Record be not before him, that he ſhould 
write to the Mayor and Aldermen to certify it, and that he ſhould certify 
it to this Court; for by his Plea of in nullo eſt erratum in B. R. in Ireland, 
he hath admitted the Record well certified by the Mayor and Aldermen, 


and this Court hath no Authority to require the Court de B. R. in Ireland, 


to write to the Mayor, c. and the Judgment de B. R. in Ireland, is only 
here in Queſtion. Paſch. 20 Fac between Baniſter and Kennedy. Palm. 285. 
ſuch Writ being iſſued a TN was granted to the Whole, tho' it was 
prayed that the Superſedeas ſhould be as to the inferior Court only, But at 
another Day it being moved, that there might be a Certiorari as to the 
Words per quod, &c. it was granted. | 

12. In a Writ of Error in the Exchequer-Chamber, upon a Judgment in 
B. R. it was afligned for Error, that in the Bill the Plaintiff declared on a 
Leaſe for 3 Years, but in the Plea-Roll upon which the Iſſue was joined, 
and the Record of Niſ prius it was upon a Leaſe for 5 Years, ſo that the 
Bill and Declaration vary, and Diminution being alledged by the Plaintiff, 
a Bill was certified, in which it was only for 3 Years, upon which the De- 
fendant had another Certiorari, and thereupon a Bill was certified, wherein he 
declared upon a Leaſe for 5 Years, which warranted the Declaration upon 
the Roll and the Nif# prius- Trin. 1 Car. between Howell, Fobn and Thomas, 
Cro. Car. 91. it was held by all the Juſtices and Barons, that the ſecond 
Certificate upon Diminution alledged by the Defendant ſhould be received ; 
for that warranting the Roll and the Record of Niſi prius, ſhall be intended 
the true Bill, and the other a fictitious one. 


* — ttt — Hons 89 1 * A La 


) What Pleas a Party or Privy, and 


Fol. 766. 


Sv what Pleas a Tertenant ſhall plead. 


Pleader. 


| I. & a Writ of Erro: againſt him that recovers, the Dekendant 
(a) But that map plead, that (a) after a fecoverp, he levied a Fine of the 
ſuch Fine Tand recovered to B. and that 5 Bears are paſſed Without Claim bp 
n bas the Plaintiff, fo2 this Fine bars the Right by che Statute of 4 H. 7. 
Bar Soy and the Defendant map plead in Bar of the Right, tho' he be not 
ſome of the Tenant of the Land. Tr. 12 Ja. B. R. between (b) Benfield and 


Proclama- Batlamew. 

tions were | f 

made afterwards. Vide Molland & al' againſt Jackſon & al'. Bridg. 76. 1 Rol. Rep. 306. (b) Bar⸗ 
tholomew and Belfield. Cro. Jac. 332. S. C. 2 Bulſt. 244, 245. S. C. adjudged. 1 Rol. Rep. 37. S. C. 
adjudged, 308. S. C. cited. 2 for 183. S. C. cited, and vide March 195. 2 Inſt. 518. 2 Sid. 94, 95+ 


2. Jf a Wzit of Erroz be brought againſt the Heir of him that 
recovers, tho' he Hath nothing in the Land, yet he map plead the Re⸗ 


(c) Fitz. Er- ; | 
ror 20. S. Curiam. | 


C. Br. 9. S. . 


i : 
3. So he map plead that the Demandant is a Baſtard, where it 


(d) Fitz. Er- is material. (d) 9 H. 6. 46. b. 49. Curia. | 
YOr 20, 2% | | | ' 
8. C Br. . 8. G61 

x 5, | 4. (a) So 


leaſe of the Demandant of the Erroz. (c) 9 H. 6. 46. b. 48. per 


Wer 


S 


— 
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Tertenants without naming 


— 


7 Error. 49 


— 


4. (a) o he map plead a Keleaſe of the (b) Right in the Land, ,, : 

tha he hath nothing in the Land. (c) 9 H. 6. 49. 8 IK 
ſe 

ſuch Releaſe he cannot be reſtored to the Land. Co. Lit. 289. a. (b) Or of all Actions. Tat rob 

209, 375. but where a Releaſe of all Actions, will be a Bar in Error. Vide Co. Lit. 288. b. 05 

Fitz. Error 20. S. C. Br. 9. S. C. 


—B—— 


5. In a Scire facias againſt a Tertenant, he map plead a Keleaſe of 4) Wie. Ws 
the Erroz, though he be not pzivp to the Judgment, (d) 9 H. 6. 48. rr . C. 
Uria. Br. o. 4 
6. Jn a Mrit of Erroz againſt him that is p2ivp, if the Judg- 19 880 
ment be reverſed ; pet in a Scire facias againſt the Tertenant he map (e) Fitz. Er 
plead a fieleaſe in Bar, oz that the Demandant is a Baſtard, (e) vor 20. 8. C. 
9 H. 6. 47. Br. 9. S. C. 


7. The Tertenants cannot plead (f) in Abatement of the Writ of Error, (f) duhere 
but only in Bar, as a Releaſe, &. in Maintenance of their Title. Aich. A Scirefacias 


72. . is awarded 
14 Car. 2. between (g) Vin and Lloyd. 1 Lev. 72. per Cur generally a 
gainit the 
them, and ſeveral are returned warned and appear, one may plead ; 
tenure fo diſcharge himſelf, though not to abate the carit as to the reſt, as might be done if all were 
named in the Writ, foz which vide Holland & al' againſt — Bridg. 72. x Rol. Rep. 301, 
&c. Cro. El. 739. Palm. 123, 227, 228. (g) 1 Keb. 351. S. C. 


(O0) At what Time. 


1. TN a Utrit of Erro2 againſt the Heir of the Retoveroz Within 

1 Age, and a Scire facias againſt the Tertenant, ik the Parol de⸗ 
murs fo2 the Peir, and the Judgment is reverſed againſt the Ter- ; 
tenant, pet at full Age the Heir map plead the Releaſe of the Deman- (h) 3 
dant of the Right, oz of the Errozs, and bar him. (h) 9 H. 6. 48. Br. 9. 8. C. 
Curia. f 

2. In a Writ of Erroz againſt the Heir of the Kecoveroz, if a Scre 


facias be awarded againſt the Heir and Tertenant. (i) (i) The Senſe 
here is left 


imperfeR, as in the Original, 


0 p) What ; 


4 
1 
l 
i 
ö 


on) 


| $ 
1 \ 
* 
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(P) What Thing ſhall be Error in Ver- 
G wee dlicts, or in (a) Proceedings after the 


Entr . 
ws, ary Jury returned, and before Verdict. 
ratozes * 5 
triati & Jura 
per Cur* for 1. (b) F a Man be indiced fo2 ſpeaking ſcandalous Wozds, &c. 
the Jury 1 and upon Not guiltp pleaded it is entered, that the Jurp 


ed by upon the Geturn of them appeared, & ſuper hoc Juratores præd' electi 


the Sheriff, triati & ad veritatem de & ſuper premiſſis jurati dicunt ſuper Sacramentum 
stil. 29+ ſuum quod, &c. and ſo give a Verdict; pet this is Erro, becauſe it 
(b) 2 Lev. ig not ſaid that thep were jurati ad veritatem dicendam, attozding to the 
13 uſual Courſe, foz thep map be cwozn ad veritatem; pet in as much as 
the Words they are not [worn to give their Verdig actozding to the Truth, there 
ad veritatem ts not any Command to give their Verdi acco2ding to Truth, and 
dicend' were g Yerdict is ſo called a Veredicto. Hill. 1650. (c) Williams's Caſe ad- 
omitted, and judged, and the Judgment given at the Seſſions at Newgate reverſed 
Si. atto:dingin, fo? this Erroz; and then another Judgment was given 
Judgment attozdinglip in an IAndiament of Per jutp, ſhewed in a Caſe. 
reverſed. | 

(e) Stil. 244. S. C. adjudged. 


(a) 1 Rol. 


I V (Q) What Thing ſhall be Error in 
e (a) Verdicts. 
1, 5, &e. 


vid. alto IJ A. bzings an Ejectione firmæ againſt B. and C. and after Iſſue 
Verdict un- 


Abr. 756. 


4 8. C. 
| wy and Rot. 501. (c) 4 H. 7. 7. 3 H. 7. 6. : 


the Notes : 
there. (e) Fitz. Brief. 185. S. C. 


2. In an Action upon the Caſe fo2 ſeveral Wozds ſpoke at ſeveral 
Times; and upon Not guiltp pleaded the Jury find fo the Plaintiff, 
and give intire Damages; upon which a Yerdic is given, if the 
Wozds ſpoke at one Map will bear an Acton, and the Mozds ſpoke 
at another Dap will not bear an Aion, this is erroneous; (d) fo2 
it ſhall be intended the Damages were given foz the Wo2ds (poke at 


( d) For this both Times. Mich. 13 Car. B. R. between Alcock and Pargrave, per 


vid d. . ; 
Part, 458. Curiam adjudged in Arreſt of Judgment. 
I. 2. and 
the Notes there. 798. 911. 


3- But 
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Error. 
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3. But in an Acton upon the Cale fo: Wozds ſpoke at one Time, 


though Part of rhe Wozds are acionable and Part not, and the Jurp 

find him guilty and tax Damages generallp, (a) this is a good Ver- | 
dic, fo: it ſhall be intended that thep gave the Damages fo2 thoſe WE: this 
wWo:ds only Which are acionable, this is the common Pzactiſe, Part 7. * 


Part, 45). 
pl. 1. and 
the Notes there. (b) 10 Co. 131. 4. 


4- Jn an (c) Action upon the Caſe upon a Pꝛomiſe, if the Plain- (c)Soin Debt 
tiff declares that the Defendant was indebted to him for Mares ſold, here Da- 
ſcilicer, fa: Tuch Mares ſo much, fo2 ſuch Mares ſo much, &c. in mages were 
toto co much, &c. and (d) miſcaſts the total Sum (e) (putting moze Fe Sum 
than the total Sum in truth) and thereupon aſſumed, &c. and the miſ-caſt, 
Defendant pleads the general Iſſue, and it is ſound koz the Flaintif, 2 Rol. Rep. 
and Damages given and Judgment, this is Erroz, (f) becauſe bp 45: and vide 
Jncendment the Jury gave Damages accozding to the total Sum Ces. EI. 22 


Co. 10. (b) Osborn's Caſe. 


put, and not acco2ding to the Particulars. Mich. 14 Car. B. R. be- Velv. 5. No 


tween Milborne and Shaftoe adjudged, and Judgment given in New 44 45. 


< iverſit 
caſtle reverſed atctozdingly. Intratur P. 14 Car. Rot. 325. and ſo adjudg between Debt 


ed, Paſch. 13 Car. B. R. between Keller and Aſhe in Arreſt of Judg- and Cove- 


nant, in 
ment. which Da- 


| mages onl 
to be recovered. 3 Bulſt. 156. (d) Vid. Hob. 89. Cro. Jac. 247, 498. 2 Rol. Rep. 54, 29 Onk. 1h 


5 69. 1 Bulſt. 171, 180. 1 Rol. Rep. 335. 3 Bullſt. 155, 156. Noy 88. (e) Where leſs. Cro. Jac. 569. 
(kf ) But if the Jury do not give more Damages than the Particulars amount to, it is not Error, unt 
and Hurlewood. 1 Lev. 58. 1 Keb. 238, 257. and vide Stile 161, 341. 


5. Eut if the Wiſcaſting bs in a ſmall Sum, as th:ee Farthings 
moze than is declared foz in a great Sum, and thig not certain, this 
ſhall not be lo minced as to make Erroz. Hobart's Reports, (g) (6) om. fol 
Laſtlow and Tomlinſon. | . &. 

6. (h) In Trover and Converſion fo2 divers ſeveral Goods, if the () 2 Rol 
Jurp find him guiltp far other Goods than thoſe in the Declaration, Rep. 413.1. 
and give Damages fo2 all, and Judgment is given acco2dingly, this p. in TreſpaC 
is Erro?2. Paſch. 14 Car. B. R. between Griffith and Clark, adjudged in a for raking 
Writ of Erro2 upon a Judgment in Ireland, and this reverſed accozd- feur Parcels 
inglp. Intratur Mich. 13 Car. Rot. 205. of, e. and 


the Jury as 
to five Par- 
cels find him guilty, &c. 


7. In Debt upon an Obligation, if the Defendant pleads non eſt 
factum, which is found fo2 the Plaintiff, and the Jury affcſs Da- 
mages (i) occafione infra ſcripta, this is good, without ſaying occa- (i) So where 
ſione detentionis debiti f02 this is tantamount. Paſch. 8 Jac. B. (k) Alcock's A Hdunt 


Caſe, adjudged in Camera Scaccari in a Writ of Erroz. — „ 
poſita. Poph. 
103. (K) 1 Rol. Abr. 772. pl. 29. S. C. 


8. Jn an Action upon the Caſe, if the Plaintiff declares foꝛ Slan- ALY 
der of his Title to certain Lands, and alſo fog ſpeaking ſcandalous Fol. 788. 
Wozds of his Pecſon, and the Action is not well alledged ag to the EY Ye 
Slander of Title to the Land, () but well as to the Slander ok the (1) In ſuch 
Perſon, and Not guilty is pleaded, and it is found fo: the Plaintiff Caſes intire 
and intire Damages given, this is Erro2; koz it ſhall be intended Damages are 
that the Jury gave the Damages as well fo2 the Slander. of the Title tiven ac the 


of Land, as to the Perſon. Trin. 15 Car. B. R. between Nevill and poi) of the 
Nevill per Curiam ; this being moved in Arreſt vf Judgment. if either 


Part fails,the 


Plaintiff cannot have Judgment, My à Part Bn Rol. 
Abr. 99. E. 1. and * Notes thats. : nun 1008s ag genes GarG. 


In 


Lf 


* Error. 


In Judgments. 


(A) What Act or Thing ſhall be faid 
Error. 


1. II the Pugband ſeiſed in Kight of his Wife, makes an Ejecment 
Leaſe, and rhe Leſſee bzings an Action thereupon, and hath a 
Verdict, and Judgment, it is not Erroz to alledge the Death of the 
Feme befoze Judgment, by Which the Jintereſt of the Baron 
and Leaſe by him made to the Plaintiff determined, becauſe the 
Feme noz her husband are not Parties to the Action, and this de- 
pends upon the Title of the Land, 1 Plaintiff map ſap the Ba⸗ 
(a) Hob. Fol. run was ſeiſed in his own Right. 
S. C. Cro. Wilks and Jordan adjudged, 


ac. 332. 8. F 
C. but this Matter not aſſigned for Error, as in Hob. but upon Not guilty offered to be given in Evi- 
dence, and held, the Leaſe of the Husband was not determined, becauſe the Wife had not entered, 


and it was only voidable, not void. 


2. If a Man bꝛings an Ejectione firmæ in B R. and there hath a 
(b) So in Verdict fo2 him, (b) upon a Trial at Bar, and after befoze Judg- 
9 a ment he dics, and after Judgment is given fo2 him the Came Cerm, 
Hit wins, this is nor Erroz, becauſe the Judgment relates to the Derdig. 
and Plainti Mich. 15 Ja. between Hide and Marker, which concerned the Carl of 
or Defendant Shrewsbury, per Curiam. | | 


dies after 
the Commencement of the Term' following. Lit. Rep. 315. 1 Leon. 187, —where after the firſt 
Term Judgment may be entered, as of the Day in Bank, if no Continuances were before entered, 


1 Lev. 252. 1 Vent 59. 1 Sid. 462. Vide Latch 92. Poph. 132. 


(e) 1 Sid.143. z. (c) Jf a Verdict paſſes againſt the Plaintiff at Niſi prius, and 
5 . afrer bekoꝛe the Wap in Bank he dies, and after Judgment is given 
vide 17 Car, againſt him, this is Erroz in as much as Judgment was given 
2. cap. 8. Againſt a dead Perſon, Tr. 12 Ja. B. R. (d) Jucdan's Caſe adjudged, 
(which was | 
continued by 30 Car. 2. and made perpetual by 1 Jac. cap. 7.) by which it is enacted, that in all A- 
ctions real, perſonal or mixt, the Death of either Party between the Verdict and Judgment, ſhall 
not be alledged for Error, ſo as ſuch Judgment be entered within two Terms after the erdid.— A 
Signing within two Terms, though not entered upon the Roll till after, hath been held within the 
Act; for upon ſigning, Execution may be taken out, which ſhews the Judgment is compleat. 1 Sid. 
385. per Cur'. (d) 1 Rol. Rep. 51. S. C. adjudged. 


| 4. Jf the Teuant in a real Aaion dies, pending the Wzit, and 

(e) Br. Error after Judgment is given againſt him, this is Crroz, becauſe it is 
123. S. C. given againſt a dead Perſon. (e) 28 Afl. 17. adjudged. 

5. In an Action. againſt Baron and Feme, ik the Feme be received 

and traverſes the Action, and this is found againſt her by Niſi prius, 

| and after the Baron dies befoze the Dap in Bank, at which Map 

(f) After a the (f) Judgment is given, this is Erroz, becauſe the Judgment is 


Tiedeent given againſt a dead Perſon. (g) 27 E. 3. 89. 


againſt Baron ; ; : | 
and Feme at Nift p2ius, the Baron died before the Day in Bank, and Judgment was entered againſt 


the Feme alone. Bigly and Lee, Cro. Jac. 356. 1 Rol. Rep. 14. and vide Cro. Car. 509. Hob. 129. 
Hardr. 152. (g) Fitz. 193. 8. C. a | 


6. Tn 


obart's Reports, 8. betWeen (a) 
* 


- 
— —̃ ḱ— clans — 
* ” 


„ EL DRE ee” FR AL NN 
Error. d 
6. Ju an (h) Aſſumpſit againft two, after a Derdic againſt them at (h) Vide 
the Aﬀifes by Niſi Prius, if one of the Defendancs dies (i) befoze the! Rol. Abr. 
Bay in Bank, and aftet Judgment is given againſt both accozding 77. Pl. 4. 
to the Verdic, this is erroneous, though the Dap of Nifi prius and has te, 
Day in Fank are one Dap as to ſome Purpoſes, fo2 the Judgment (i) Where « 
was given agamft a dead Perſon. Paſch 22 El B. R. dubitatur, be- Releaſeafier 
tween (K) B.ady and Eaſtwigg. Paſch. 12 Jac, B R. between (1) Lee the Nifi 
and Rewkely per Curiam. | | | pzius and 


| | before the 

3 r ; N Day in Bank, 
is not plendable. My 1 Part, 632. pl. 8. vide and the Notes there. (k) Cro. El. 502. 8. C. and 
though the Court was informed of the Death of one of the Defendants, yer they regarded not ſuch 
Information, but gave Judgment. Vide Latch 92. 1 Mod, 5. — et where upon an Affidavit Judg-' 
ment hath been ſtaid in ſuch Caſe, vide 1 Sid. 131. Hob. 129. (1) 1 Rol. Rep. 14. S. C. but oF 
dots not appear. Uro. Jac.” 3 36. ſeems to be 8. C. but S. P. does not appear. 


7. It a Judgment be given againſt thiee Executozs, mhere one 
was dead befoze the Judgment, pet this is not Erroz. Hill. 41 El. 
B. R. adjudged in a Writ of Erroz. . f | 


. 


m— * — "OF \ 


In Judgments. NIN 


(B) What Things ſhall be Errors in 
OY Oe FRI PO J udgments. 


I. J® an Indicment fo2 not repairing a common Yighway, if the 
Defendants are found guilty, aud a Fine impofed & quod ſint 

in Miſecicordia (a) without a capiacur, this is Extra. Hill. 10 Car. 4% Us 

B. R. berween the Anhabicants of Somerſham, in Comicatu Huntington, — 2 
and the King adjudged ; and the firſt Judgment reverſed accozd- yigion upon 


ingly an Indi&- 


| | | 1 | ment, there 
ht to be a Capiatur, or it is Error, the King and Lord St. John. 1 Jon. 407, Cro. Car. 055 

. upon — Indictment upon the Statute for Recuſaney, though the Defendant dor fetg F ; 

per | | 


nth. | A 
2. It the Jupgment be good the Plaintiff v2 Defendant capiatur, | 
OR es thould not be, this is Erraz, fo? it is a Falſe Judgment (b) in what 
and in Prjndite of the Party. Tr. 1 5 Ja. between (c) Wheately and e che 
Stone, per totam Curiam in a Writ of Err92 at Serjeant's Ina'agreed, "IJ 
Dyer 14 El. 315. 99, abit. | SORES | © ..  capiatur, 


6 | 7 * 


Lide my 


| 171 d 
firſt Part, 475, 477- (e) Hob. fol. 180. 8. C. 


. 80 At the Ploratilf 87 Deferdunt be amerred by the Audgment 
00 where he oughr-nor, This 4s Ertrag. Dyer 14 El. 3a5. 99. admit. ** 


6 E. 6. ror *22. 1 - ought not to 
+033 19. GE & By OnyGuteH „ Zst. . be amerced. 
n u Cue „Gente een 07% Vide my firſt Fart, Title Amerciament. 


4 20 i the Audgmem | m be nat quod \Capiarur ' where it ought to. De 
co it is erroneous. Mich. 16 Car. B. R. Fridean's Cale, who was in- 


dicted 'fo2) poiſoning: J. S. Dur he did not die, and found — * and 
ue, Nc. 
a 

130 


nt to may nich fo2'a Fi 
e ene erte por Cue be 


073008 


Jive Fine, and no Capiarur 
8. 30˙ 10 


54 Error. 
(a) Where 5. (a) So ik the Judgment be not quod fit in Miſericordia, where it 
3 er to — ought io be ſo, it is exronegus. Co. (b) 8. Beecher's Cale 49. reſolved, 
the Sher or betauſe the Judgment is not pertec without it. Dyer 14 El: 315. 99. 
the giving | admit. 6 E. 6. 75. 22. 1168 . 10 ; 
Judgmedt for | A 


e ad. —_ 


the one in Lieu of the other, is Error. Vide Cro. El. 581, 699. 1 Rol. Rep. 293, 400. Cro. Car. 32. 


330. 1 Sid: 232. Raym. 195, 202, 390. 2 Sand: 47. 1 Bulſt. 179: 2 Bulſt. 133. and many other Caſes 


Which may be found” under Title àAmertiament in my firſt Part. — But by the Statute of 16 K 17 


Car. 2. cap. 8. no Judgment after Verdict, Confeſſion by cognovit actionem, or relicta verificatione, 
ſhall be reverſed for want of a Miſcricozdia or Capiatur, or becauſe one is entered for the other; 
unleſs in Appeals; Indictments, &c: and Vide 4 & 5 Ann. by which all the Statutes of Jeofails are 


exrended to Judgmonts by Confeſſion, nil dicit; or non ſum intozmatus, (b) Cro, Jac. 211. S. C. ad- 


judged. 


6. In on Ejectione firmæ, if Judgment be given upon Demurrer, z 
by Default, o2 upon a non ſum informatus koz the Plaintiff to recover 
the Term, bur awarded that there ſhall be a Writ of Jnquirp of 

| Damages, without ſaping quod capiatur, this is erroneous, foz it 
2 8 map be that he will never inquire of the Damages, oz make Keturn 
— Stile 284 thereof, and then the Fine due upon the Capiatur Will be loſt. (o) 
ſeems to be Tr. 165 1. between in a Writ ok Erro; upon a Judgment 
& C. in Banco, and the Judgment reverſed accozdinglp. | 

7. Ik the Judgment be quod capiatur, where it ought to be quod fic 
in Miſericordia, this ts erroncous, foz by this the Judgment is al- 
rered, and this is in Pzejudice of the Party, Tr. 15 Ja. between 
(d) Whetely and Stone, in a (Urit of Erroz at Serjeant's Inn agreed 
per totam Curiam. $317. C31 ; 

8. So if the Judgment be quod fit in Miſericordia, where it ought 
to be quod capiacur, this is crroncous foz the Cauſe afozeſaid. Co. 8. 
(e) Cro. Jac. (e) Beecher 59. P. 3 Ja. B. R. 3. between Rivers and Guynn adjudged, and 
211. S. C. ad- xije firſt Judgment reverſed, P. 41 El. B. R. Tr. 14 Car. B. R. between 
jucged. Margatrode and Beverly, adjudged in a Wzit of Erroz. Intratur P. 14. 

Rot. 168. 74 | 

9. It the Judgment be quod fit in Miſericordia & quod Capiatur, 
where it ought to be onlp in Miſericordia, this is Erroz. Mich. 8 Car. 
B. R. Intratur. Tr. 8 Car. Rot. 477. between Kent and Fowkes reſolved, 
and ſuch Judgment given in Lincoln reverſed. ibn 

10. And in theſe Caſes the Erro; is in rhe whole Judgment, and 

the Whole ſhall be reverſed fo2 it, as Well the Judgment of the Pars 

| ty as foz the Ring. Co. 8. Beecher 59. reſolved. Tr. 15 Ja. betWeen 
(f)Cro. Jac. (f) Wherely and Stone, in a Wzit of Erroz at Serjeants Inn agreed 

211. 8. C. per totam Curiam, Quære Dyer 14 El. 315. | 

11. In an Inkozmation againſt an Jngroſſer, upon the Statute of 
5 Ed. 6. if the Judgment be againſt the Ingraſſer quod capiatur, &c. 
without exp2eſſing in certain, that he ſhall be impziſoned foz the Time 
limited in the Statute, ſcilicer, per tua Months, pet this is not Er⸗ 

ro in the Judgment, fo; this is the common (“) Courſe, of. ſuch 

(*) Fol 770. Judgments Where a certain Time is limited foz the Jmpziſonmenr, 

N koz the Mozd, &c. ſupplies all. Tr. 16 Ja. between the King and Curtis, 

H. 15 Ja. B. R. between Brown and Marſhal adjudged, and it was ſaid 
--.- . _ bp theClerks, that this is the common Courſe. | 8 

12, In Debt upon an Obligation. if upon non eſt factum pleaded 

it is found, his. Deed upon which Judgment is given quod Defen- 

dant fit in Miſericordia & quad capiatur, this double Judgment is er⸗ 

roneous, and this makes the whole Judgment erroneous. P. 3 Ja, 

B. R. between Banks and Pemblecon adjudged in a Wzit of Erroz. 

Mich. 8 Car. B.:R. between Kent and Fowkes adjudged, and a — 

ment given in Lincoln in an Action upon the Caſe, Where the Judg- 

ment ſhould be quod capiatur reverſed acco2dinglp. Iatratur Tr. 8. Rot. 

477. | 1 1 | | * ' AR Nau 23% d u Nt 

13. Jn an Axion upon the Caſe upon a Pꝛomiſe, ik Judgment be 

iven fo2 the Plaintiff upon Demurrer, and a 'Writ:of Damages as 

„ warded, and thereupon Damages taxed to 35 l. and upon this Judgs 

nen 5 5 ment 


(d) Hob. 180. 
S. C. 


wh 


. ˙ w: ant ec aided. bao 


** — — —Ü—ĩ‚—ÿd ö V — 1 | 
ment is given quod querens recuperet damna præd' ad 37 l. per Juratores 

ptæd' afleſla, pet this Judgment is not erroneous, becauſe the Audg⸗ 
ment is perfect bp the firſt Wozds quod recuperet damna prædicta, with- 
our moze, and therefo2e the Dumming thereof akterwards is but Sur- 


plus, and therefoze this being miſtaken it does not vitiate the Judg- 
ment. H. 3 Car. B. R. between (a) Guier and Goter, adjudged in a 


Writ of .Erroz upon a Judgment in the City of Pool in Southampton; e. 
which Iatratur M. 2+ Car. Rot. 247. 2275 | i * 5 * 10 C 


14. In an Action of Debt, if the Defendant pleads nil deber, and 6.45 


Rot. 1335. but it Was ſaid alſo in. this Caſe, that the Defendant 
2 ſhall not aſſign foz Erroz the not giving of Coſts, becauſe it was foz 
8. his Advantage. 35 SOAR I wc] 
d 16, Jn an Action upon the Caſe upon a Pꝛomiſe, if the Defendant 
n leads non aſſumpſit, and the Jurp find koz the Plaintiff, and tax 
4+ amages and Coſts; and upon this Judgment is given quod que- 

rens recuperet damna & Caſtagia per Juratores pred? aſſeſſa & 40 s. de in- 
r, cremento per Curiam, and does nat ſap whether foꝛ Damages oz Coſts, 
r. pet this is good, fo: it ſhall be intended fo2 Coſts, becauſe the Court 
I, could not increaſe the Damages. Tr. 11 Car. B. R. between Coolin 

and Lawrence, adjudged in a Mit of Erroz upon a Judgment in | 
d the Court of Coventry. Intratur Tr. 10 Car. Rot. 1328. Co. Entries, 22. | 
1 Snag's Cale. 18 | : Note, 2. | 
1 17. Jn an Action of Debt. if upon Nil debet pleaded it be found, | 
d that the Defendant odoes the Plaintiff 5 1. Debt, and the Jurp aſſeſs | 


Damna 2 
this Cale 
2 d. Mich. 15 Ja. B. R. 'betWeen. Homes and 1 
Writ of Erro2, and the Judgment reverſed. 

18. Jn a Trover and Converſion of Goods, 
found ow, but no Judgment 
1 


. 


f 
| 
| 


Fol. 771. 


ws v»v ww Qoo+T7-rWcWw 


(b) Cro. Jac. 
C. 
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== Meeps its oe „ .. 
* 


8 47 „ Gay C , 672887 een a 8 1 94 7 127 
„ © 56 — nn „ | * * 1 1 


1 
2 
1 
- , 8 
Or. | 
— — OY EAR ag ö - /*, Hvs oo How 


(a) Where 19, At a Wan tecovhets Bcbt by (a) Damages upon a Derdie, 
Damages and Judgment is given rhrrebf, and 2's. de incremento generally, - 
Mall be af wWithdur käping in the Retozd as the Uſe is ex requiſitione querentis 02 
Court ab re, EX, aſſenſu partium, this Judgment is erroneous, Paſch. 15 Jac. B. R. 
guiſitonem Hardye and Mayhew ; the Judgment reverfed to? this. Mich: 15Jac. B. R. 
qvet not between Far and Loggins per Curiam; the Judgment rederſed, which in 
elſe. vide tratur Mich. 12 Car. Rot. 259. Mich. 18 Jac. B. R. between (b) Sarhe and 
Aud bent Yeomans adjudged in a Writ of Ertoz, and fo the kame Term ad⸗ 
88 Jace. juged between (c) Conceller and Aier, and no Diverſitp where the 
587. S. C. Judgment is upon nil dicit, and where upon Verdi. Hi. 2 Car. B. R. 
adjudged. betwern (d) Lawrence and Gad, adjudged an errontous udgment, 
(c) Cro. Jac. Mhich Was ideo ad petitionem querentis conſideratum eſt quod quetens re- 
3 cuperet, &c, & damna de incremento, lo muth becauſe the Petition 
adged. d pn- Mas nor in the right Plate. e Shs 


1 148. 8. S. adjudged. (d) Good's Caſe. Poph. 211, 212. ſeems to be 8. C. Lat. 177. 8. C. 


adjudged. * | | 
woe? 5. In u Crover and Converſion, it the Brfendant be found 
Guiltp of Part, and Not guiltp of the Kieff, upon Which Judament 
is given fo2 that foz Which he is found Guilty, and no Judgment is 
given quod eat inde fine die foz the Keiidue, it is errvneons. Mi. 15 
(d) Suna Jac. B. N. between 9 Wood and Sutcliffe, this was moved foz an Et⸗ 
* de ro, but not refolved, but rhe Judgment reverſed foz other Errgz. 
„men Nas. 21. Ak a Man recovers in an Action upon the Cale, and the Judg⸗ 
and the Notes | | 
there. ment is entered ideo conceſſum eſt quod querens tecuperet, where the 
uſual Wozd is ideo conſideratum eft, &c. this is erroneous, though 
(e) Uidetur, conceſſum be equivalent to the Mozd Conſideratum, 9 becauſe the 
ligurt, con- uſnal Fo2m vnght to be obſerved. Mich. 13 Jac. B. R. 42. between 
— not (f) Robins and Sambin, Dubitatur, Hill. 11 Car. B. R. between (g) Da- 
Feta. vel. lamore and Heskins, adjudged in a Writ of Erro, and the Judgment 
130. Bulſt. given at Bath reverſed actozdinglp. Intratur Tr. 11 Car. Rot. 900. 4 


12 126. 5 ; , 1 3 
(f Y 1 Roll. Rep. 278. S. C. Cro. Jae. 386. S. C. and ſaid that diverſe Precedents in my Lord Ces 
which were cited, were miſprinted; but vide Hob. 17, 19, 194. ſuch Precedents. 3 Bulſt. ga, 9g. A» 

greed per totam Cur', upon a Writ of Error 2 n Judgment in an inferior Court, though 

was not then reverſed, but Time given to ſearch Precedents, and it was never moved again. (g) lo- 
comb's Cafe. Cro. Car. 442. ſeems to be S. C. adjudged ; 


22. If rhe Judgment bt ideo conſideratum, conceſſum & adjudicatum 
eſt quod querens recuperer, &c. though the Wozds conceſſum & adjudi- 
catum are moze and moze than ncteſſary, pet this makes che Judg- 

mement erroncons, becanfe the Fozm of Judgments vught to be vbſer- 
(h) C _ ved, Which is confideracutn onlp. Hill. 2 Car. B. R. between (bh) Lau- 
Cale, bn rence and Gad adjudgrd in a Wait of Ertosz. paſch. 8 Car. 
ſeems to be B. R. Rot. Bauntſy's Caſe, a Judgment in an Jndicment of Bar- 
S. C. adjudg- retry.” reverſed becauſe rhe Judgmtut Was ideo conceſſum eſt quod, &c. 
d, Lar. 5 | der d. 0. . 
3 faid if they were not tied to Form, there would be no Endl of new and ſenſlels Words; 
& vide, 1 Roll. Rep. 278. 1 Bulſt. 179. 3 Bulſt. 93. Pop. 211, 212. Lat. $3, 188. | I 4 


I 


23. Jf the Jodgmentc be ideo conſideratum eſt quod querem recupe- 
(i) Lat. 211. raret, fo: recuperec this is Trroneous. Trin. 3 Car. between: (i) Stroud 
S. C. adjudg- and Blundel, adiudged in B. R. ia a Writ of Erro2 upon a Judg- 
ed. ment given in baſingſtoke in Hampſhire. Mich. 14 Car. between Pice- 
kill and Rotherfotrd, adjudged in a Wit upon a Judgment in New. 
caſtle. Intrat ur Hill. 13 Rot. 4093. _ 
(k) stile 183. 24. (k) At a Judgment be ide conſideratum ſuit foz conſideratum 
8. P. eſt, it is erroneous. Trin. 3 Car. B. R. between adjudged 
in a Wit of Erro2 upon a Judgment given in Lincoln. 
25. I an Action of Debt be b:zought againſt two bp one Oziginal, 
with ſeveral Pzecipes upon one Obligation in which thep are obliged 
jointlp and ſeverallp, and ſeveral Declarations are made againſt them, 
and ſeveral Judgments given, but theſe Wozds are not put in the 
Judgment, as the Dſe is ſcilicet (unica tantum fiat Executio) pet the 
1 
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Judgment is not erroneous, becauſe theſe Wo:ds are uſed to be en⸗ A A 5 


tered foz the Direction of the (“) Clerks, and are of Fozm onlp, fo; () fol. 772. 
tho' the Moꝛds are not entered, pet he ſhall have but one Erecution, : 
Trin. 12 Jac. B. R. between (a) Banks and Chamberlain adjudged. (a) 1 Roll, 


Rep 


44. 
S. CG adjudged, 


26. In an Ejectione firmæ, if the Defendant be found Guilty faz 
Part and fo2 Part Not guilty, the Judgment is quod Defendant ſic 
quietus, this is erroneous, foz it ought to be quod eat inde fine die. 
Trin. 12 Jac. between (b) William Morris and Cadwallader, dubitatur. (b) 1 Roll. 
| Rep. 51. S. C. 


dubitatur, and Precedents ordered to be ſearched. 


27. In a Quare Impedit againſt the Ozdinary, Metropolitan and 
others, ik the Ozdinarp and Metropolitan plead that thep claim no- 
thing but as Ozdinarp, upon which the Plaintiff pzays Judgment 
againſt them, and Judgment is entered that he ſhall recover againſt 
them; but it is not alſo entered quod ceſſet Executio, till the Plea 
of the others is determined as the uſual Courſe is; pet if no Execu- 
tion be awarded till the Plea of the others is determined, it is not 
erroneous. Paſch. 14 Jac. B. K. Trin. 14 Jac. B. R. between (e) Grange (e) 1 Roll. 
and Denny adjudged in a Wzit of Erroz. Rep. 367, 


i | 397. S. C. ad- 
judged: 3 Bulſt. 174, 175, &c. S. C. adjudged. 


28. In an Action ok Debt in Banco, ik Judgment be quod querens 


recuperet debitum, and ſo much pro damnis occaſione detentionis, tho? 


it be not necnon pro miſis & cuſtagiis as the Dle in Banco Regis, pet 
it is good, fo; this is the PLe in Banco. Mich. 22 Jac. B. R. betWeen 
(d) Broad and Nurſe adjudged in a Wzit of Erroz. (d) 2 Roll. 


Rep. 
S. C. and a Difference taken where the Plaintiff hath a Verdict for him, there the N 12 _ 


recuperet debitum æ damna, and Coſts aſſeſſed by the Jury; and farther, de incremento per Curiam, 
but where the Judgment 1s upon non ſum infozmatus, Demurrer, or nil dicit, the Judgment is 
quod recuperet debitum# damna, which includes Coſts; but in the laſt Caſe in B. R. the Entry is more 
ſpecial, viz. tam octaſione detentionis, #c. quam pzo miſis & cuſtagiis. 


29. In Debt upon an Obligation, the Defendant pleads non eſt 

factum, which is found foz the Plaintiff, and the Jurp aſſeſs Da- 

mages occaſione infraſcripta, this is good, Without ſaping occaſione 
detentionis debiti, foz this is tantamount. Paſch. 8 Jac. B. R. (e) (e) 1 Roll. 
Alcock's Caſe adjudged in Camera Scaccarrii in a Wzit of Erroz. Abr. 767. pl. 
7. S. C. which 


6 | vide and the Notes there. 


30. Jn Ejectione firmæ, if upon non ſum informatus pleaded, Judg- 
ment be given quod Def. remaneat indefenſus, without ſaping againſt 
the Plaintiff, it is good. Paſch. 12 Jac. B. R. between Friget and Mal- 
lory per Curiam. | 

21. Jn an Action if the Defendant pleads in Bar, upon Which 
there is a Demurrer, and Judgment is entered in this Manner, 
quia videtur to the ſaid A. and B ſcilicee the Mapoz and Heco2der 
(who were the Judges of the Court) Juſticiaciis Dom. Regis that the 
Plea is not good, ideo conſideratum eſt, &c. this is good, becauſe 
the Naming them Juſtices is but Surplus. Hill. 8 Car. B. R. be- 
tween Greenhill and King, adjudged in a Mrit of Erroz upon a 
Judgment in Linn. Intratur Trin. 7 Rot. 1572. | 

32. Ik the Judgment be entered in an inkerio: Court held bekoze 
the Steward, ideo conſideratum eſt per Seneſchallum quod que rens recu- 
peret, this is good, fo2 this is all one as if it had been ſaid ideo 
conſideratum eſt per Curiam. Trin. 14 Car. B. R. betivcen Stretch and 
Parker, adjudged in a Writ of Erroz. Intratur Mich. 13 Car. Rot. 
21. in a Writ of Erro2 out of —_— Court. Trin. 13 Car. B. —— 

c 
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| 
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(a) Stil. 182, Judgment in Exeter, where it was ideo conſideratum eſt (a) ad ean- 
S. P. dem Curiam by the Mapo; and Bailiffs (who were rhe Juoges) quod 
154. 8. P. querens recuperet, and did not ſap per Curiam. ' Mich. 15 Car. B. R. 
between Mapowder and Lippingcot, it was adjudged in a Wit of Er⸗ 
roz there. Intratur Paſch. 15 Car. 95. Mich. 23 Car. B. R. betaveen 

Robinſon and Barns, adjudged upon a Judgmend in Exeter. 
33. (b) But ik it be ideo conſideratum eſt, and it is not laid per Curꝰ 
(b) March 3. nec per Seneſchallum, this 1s erroneous In other Judgments. Mich. 
S. P. adjudg- 14 Car. B. R. between Brown and Clag, adjudged in a Wrir of Erco, 
ed, but it does and the Judgment given in the new Court ok Marſhalſea reverſed ar⸗ 
ee Per cozdingly. Intratur Paſch. 14 Car, Rot 325. Irin. 15 Car. B. R be⸗ 
the firt judg- (Ween (c) Moon and Axe, adjudged in a Writ of Errv2 upon a Judg⸗ 
ment in Exeter. Intratur Mich. 14 Car. Ret. 213. Irin. 14 Car. B. R. 
(0 Fol. 7573. ( between Cook and Lewis, adjudged in a Wiit of Erroz upon a 
Judgment in Wenlock Court, and this reveried acco2dingiy. Intratur 
N Sule Trin. 13 Car. Rot. 542. Mich. 14 Car. B. R. between Guy and Cannon, 
—— 8. * adjudged in a Wit of Erroz upon a Judgment in the Marſhalſca, 

Roll Ch. Ju. and this reverſed accozdinglyp. Intratur Hill. 13. Rot. 824. 


Sid. 0 g 1 
= 143 agreed upon a Judgment in an inferior Court, & vide 1 Sand. 74 (e) Mead and Axe. 


March 15, 16. S. C. adjudged, but it does not appear there in what Court the firſt Judgment was given. 


34. Jn an Acion upon the Cafe, upon a Pꝛomiſe and Derdia koz 
the Plaintiff and Damages and Cofts given, and the Judgment is 
quod querens recuperet damna ſua præd ad 61. per Juratores p:zdiftes in 
forma prædicta aſſeſſa, and the Damages and Coſts are miſtaken, not 

_ amounting to fo much; pet this is not erroneous, ko this is only a 
Miſcaſting, and damna præd' intends only thole which were. aſſeſſed, 
and fo the Judgment is not koz moze, Trin. 15 Car. B. R. between 
Moorecock and Hooles per Curiam adjudged good, and the firſt Judg- 
ment ak.rmed acco:dingly in a Writ of Erroz, Intratur Paſch. x5 Car. 
Rot. 416. | ; Fu, 

47.00 It a Judgment be give (e) in Banco, ideo conſideratum eſt 

S. P. per quod querens 93 Defendens recuperet, &c. and it is not conſidera- 
Oe if ei tum eſt per Curiam, pet this is good, foz this is the Dſe de Banco & 
ven in Dur- de B. R. Mich. 14 Car. B. R. between Elvyn and Prime, adjudged in 
ham, or other a Wzit of Erroz. Intratur Paſch. 14 Rot. 134. 


Counties Pa- . f . 
latine, Smith ver. Smith. 1 Lev. 105. adjudged. 1 Sid, 147. adjudged, and vide 1 Sand. 74. —Other- 
wiſe in. the grand Franchiſe of Ely. 1 Lev. 105. | 


(d) 1 Sid. 143. 


36. If a Judgment in Banco be ob quod conſideratum eſt, Where it 
ſhould be ideo conſideratum eſt hy the uſual Courſe, net this is good in 
Banco, fo2 this is ail one in Effect, Mich. 15 Car. B. R. between Dru- 
ry and Young, adjudged in a Writ of Erroz. Intratur Trin. 15 Car. 
Ror. 46. 

5 In an Action upon the Caſe, upon a P2omile, if the Defen- 
dant Nihil dicic per quod, the Judgment is to be given by Nihil dicit, 
and the Judgment is entered quod querens recuperet damna ſua, ſed 
quia neſcicur quæ damna, &c. A Writ of Inquirp is awarded Where 
the uſual Courſe of Entry is quod querens recuperare debeat damna, 
&c. and not recuperet, vet this is good in Banco, fo? it is all one in 
Effect. Mich. 15 Car. B. R. -betWeen Drury and Young, adjudged in 
a Writ of Erroz, Intratur Trin. 15 Car. Rot. 46, | 


| Judgment. 


tween Mill and Maurie, adjudged good in a Writ of Erro2 upon a 


* * + rr r © 
9 W = 1 K * 1 * _— 7 N 0 g s Ss 


ö 


va y 


r 


Error. 


Judgment. TIP 
(C) (a) What Judgment ſhall be giveng,c, 


Parl. 57, vid. 


upon the Reverſal. 4 
| | Vc, 


* 1 & * — " = 
SGT PERLA Et INT III AE SN N : 


bg; E 


bh ada Le 


1. Ty the Defendant pleads in Abatement of the T{{rit, and this is 

awarded a good Plea, by which the Writ obafrcs, if the Judg⸗ 
ment is reverſed, becauſe this Was not a good Plea. the (b) Plain? 41 The 
tiff Gall be reſtozed to his O2z1ginal, and (hall not be entozccd to A thall proceed 
new Oziginal. (c) 9 H. 6. 38. b. upon that 


a Writ in the 
as & kg ar on the Judges of the Common Pleas ſhould have done. 2 Inft. 23. 4 Inft. 72. (c) Br. 
rror. 7. 8. C. | 


F 


2. Ik an erroneons Judgment be given upon the Pꝛoceſs againſt 
the Demandant, and it is after reverſed ko: Erroz in the P2occts, the 
Demandant ſhall be reffozed to His Oziginal, and the Tenant ſhall 
and wer to it. 21 Aff. Placito 17. 

3. Ik an inſufficient Plea in Bar be adjudged a good Plea, and un 
the Judgment afrer reverſed foz this Caufe, by Writ ok Error {I L4H 2 
the Demandant ſhall not be reſtozed to the lame ODziginal. (e) 9 H. (t) plea in Debt, 
9. 38. b. and Error 

brought, the 


Plaintiff had Judgment to recover his Debt and Damages. Vide 1 Leon. 33. (e) Br. Error. 7. S. C. 
(f) This is miſprinted here as in the Original, and ſhould be. 6. 


N in this Caſe he ſhall be reſtozed to his Action. (g) 9 H. 6.08) Br, 8 


5. In an Alliſe by on Inkant, if the Tenant pleads in Bar upon 
Which the Aike is awarded at large to inquire of the Circumſiance, 
becauſe the Plaintiff is an Infant, and che Inqueſt find foz the 
Plaintiff without inquiring of the Matters alledged in the Far, bp 
which the Plaintiff hath Judgment, and it is reverſed in a Wit of 
Err92; the Plaintiff at his Elegion ſhall be reſtozed to his Oziginal, (n) ny. Error 
and ſo attach the Tenant thereupon. (h) 31 Aff. 22. adjudged. 126. S. C. 
6. And the Judgment ſhall be that he ſhall have a new Oz1giual () Br. Error 
at his Election. (i) 31 Aſſ. 22. adjudged. | 146. 8. C. 
7. It the Tenant in an Ation makes Dekault, and an Eſſoin is Fg. 74. 
caſt fo2 him, Which does uot lie and notwithſtanding upon Challenge 
thereof bp rhe Demandant, and Pꝛaper bp him of Seiſin of the Land 
upon the Default, Judgment is given againſt the Demandant, foz 
not counting that he ſhall take nothing by his Writ, if he bzings a 
Wzit of Erro? and it is reverſed, fo2 this Cauſe the Judgment ſhall 
be, that he ſhall recover Seiſin of the Land upon the Dekault, be⸗ 
cauſe the inferio2 Court ought to have given this Judgwend. 21 E. 3. 
46. 62. 21 Aſſ. Placito 17. adjudged. IS, : 
8. (k) If in a Writ of Right Cloſe in ancient Demeſne, the Demandant (x F. N. p. 
makes his Proteſtation to ſue in Nature of a Mortdanceſter, and the Tenant 19. D. S. P. 
pleads in Abatement, and Judgment is given for him; and after upon falſe and the Me- 
Judgment brought, the Writ is affirmed good, the Court of Common chod of Pro- 


Pleas ſhall proceed as the inferior Court ſhould have done. 4 Inf. 270. Ae 


. 


3 


4 | ( D) How 


- 
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Error. 
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(D) How Judgment ſhall be given upon 
the Reverſal of the firſt Judgment. 


1 an Action upon the Caſe, if the Plaintiff being Delamore, 
declares that Whereas there was a Suit in Bath between the 
Defendant and S. and Jſſue thereupon Was joined, and at the Trial 
om in Aula there the Plaintiff was Cwozn as a Witneſs, and 
ewed his Oath, and after the Defendant having Communication 
with the Mike of S. of the ſaid Trial and Oath, ſaid theſe Wozdg 
of the Plaintiff pour Bzother Delamore (innuendo the Plaintiff exi- 
ſtentem fratrem of the ſaid Wife) took a falſe Oath againſt me in the 
Hall (innuendo, &c.) J would not take ſuch an Oath koz all the 
Wo?ld ; after Not guiltp pleaded, and a Yerdic fo2 the Plaintiff, pet 
Judgment being there given againſt the Plaintiff quod nihil capiat, 
&c. becauſe the Declaration is not good, becauſe it is not averred 
that the Plaintiff Was Bother to the ſaid Mike ok S. to whom the 
Woꝛzds Were ſpoken, but onlp in the innuendo which is not ſufficient : 
Though this Judgment given there be reverſed in Banco Regis in a 
Writ of Erroz, fo2 the Jinſufficiency in the Judgment, this being 
ideo conceſſum eſt, fo2 conſideratum eſt, pet the Court de B. R. oughr 
to give the ſame Judgment which ought to have been given at Bath, 
ſcilicet quod querens nil capiat per Billam. Hill. 1x Car. B. R. beteen 
(a) Cro.Car. (a) Delamore and Heskins adjudged. Intratur Trin. 10 Car. Rot 909. 


442.Slocomb. ; i ; 
S. C. and Judgment given accordingly. 1 Vent. 28. S. C. cited, 


2. In an Action upon the Caſe fo: Wo2ds, if Judgment be given 
againſt the Plaintiff that the Wozds are not actionable, upon which 
the Plaintiff bzings a Writ of Erroz, and thereupon the firſt Judg- 
ment is reverſed becauſe the Wo2ds are actionable: the Court after 

- Reverſal ok the firſt Judgment, ought to give Judgment that the 
Plaintiff ſhall recover, fo2 this Court ought to give the ſame Judg- 
ment that the firſt Court might have done. Mich. 14 Car. B. R. be- 

(b) Cro. Cur tween (b) Hekins and Chele adjudged. Intratur Hill. 13 Car. Rot: 
o. 8. 5 

838838 8 

given accordingly. | 


3. Jn an Ejectione firmz, upon Not guilty 1 Iſſue is joined 
and a ſpecial Yerdic found, and upon this Verdig Judgment given 
againſt the Plaintiff; and after the Plaintiff bzings a Writ of Erroz, 
and in this the Judgment is reverſed,the Plaintiff ſhall have Judgment 
and recover his Term, his Declaration being good, and the Law 

(o) Judgment being fo2 him upon the ſpectal Derdicd ; (c) fo2 the Court that reverſes 

8 1 "x the firſt Judgment, ought to give the ſame Judgment which ought 


and a new £9 have been given in the firſt Suit. Mich. 14 Car. B. R. between (d) 


Judgment gi- Omulconrie and Ayres, adjudged in a Wzit of Erro2 upon a Judgment 


p- Caſes in in Ireland. Intratur Mich. 13 Car. Rot. 332. 
arl. 57. 


(d) Cro. Car. 312. S. C. and Judgment given accordingly. 2 Sand. 256. S. C. cited. 


4. In 


Error. 


4. In Treſpaſs brought in B. R. Judgment was given for the Defendant 
upon his Demurrer to the Plaintiff*s Replication, and he brought Error in 
che Exchequer-chamber, and this Judgment was reverſed, and Judgmene 
given quod recuperet ; and after, the Record being remanded, a Writ of In- | 0 
»N | quiry of Damages was awarded, and upon the Return thereof Judgment 
given that the Plaintiff ſhould recover the Damages found ; for though the 
Stat. of 27 El. mentions (a) only the Returning of the Record, and that (a) Vide the 
Execution ſhall be done, yet ic mult be intended that all ſhall be done that _ * 
8 is neceſſary in Order thereto. Paſeb. 6 Fac. between (b) Faldoe and Rudge, oy. 6. By. 
ke Cro. Fac. 206. adjudged. OO 1 atter 
2 1 ; * TY _ — ye Hecozd i 
121 | bzought back, ſuch further Pzoceedings may be thereupon had, as well foz Execution By otherwiſe. 
nd -;. Noy 129. S. C. adjudged, Yelv. 74, 76. 8. C. adjudged. * | 
— F. elf in an Action of Waſte in the Huftings in London, Judgment is 
1 given for the Defendant, and after, upon a Wrir of Error brought before 
he Commiſſioners in St. Martins, according to the Cuſtom of the City, that 
he Judgment is reverſed ; the Commiſſioners ſhall give the ſame Judgment as 
Vet before ought, ro have been given, for the Cuſtom of Proceeding in London 
A ſhall be intended according to the Common Law, if no Precedent appear . 
= to the Contrary. Hill. 22 & 23 Car. 2. between () Cole and Green. 1 Lev (e) 2 Sand., 
h 2 310. adjudged, and that Judgment after affirmed in Parliament. 256. 8. C. 
; HY | adjudged 
p S | | =” P and afterwards affirmed in Parliament, 
ng 6. In Replevin, in B. the Defendant pleaded a Leaſe made 1 OF. &c. and 
hr avowed for Rent reſerved thereupon, and the Plaintiff, in Bar thereof, 
th, pleaded non demifit 1 Oct. &. modo & forma, upon which Iſſue being joined, 
en it was found for the Plaintiff, and Judgment for him, and the Defendane | 
brought Error in B. R. Tr. 23 Car. 2. between (d) Holbeach and Bennet. 2 Lev. g end 
11, 12. and it was agreed to be an immaterial Iſſue, and the Judgment 313,319. S. C. 
erroneous; and yet that the Court could not award a Repleader, as the ub 8. P. as 
Common Pleas might have done, (and as the ancient Uſuage was, but dil- to the Re» 
en uſed ſor one Hundred Years) and there being groſs Faults in the Avowry, es 
c< it was faid that if they reverſed the Judgment, perhaps they. muſt give 2 — | 
G Judgment upon the Declaration, for the Faults in the Ayowry, & adjor- Twiſden held | 
he E ˙ ᷣ wü——y—ͤ np anther atagarnght 1 ; the Jfue 
wr EO ai 3. is 44M a aids 
g⸗ ed by the Statute of Jeofails, and ſaid the Judgment could not be reverſed ko; the Faults in the 
es Avowry, and the Judgment was affirmed, hh | IOW” 88 75 
ot &- 141 if 
85 ; 111 449+ , 4 * 5 ] $7 
— — 3 ä WES ET * 4% 281 — w — 1 F — 2 
2, (E) In what (a) Caſes the whole Judg- g. 
11 | : | 8 " NP TT _- : / ai | 
w ment ſhall be reverſed, or but Part. *y 
4:1 ep ; 2 K 174 | { I! . 12110 * . . Gn. 5 Cro. El. 425. | 
ht n * t . 2 Sid. 57, 93. | 
d) 1. FN. a fozmedon de uno Crofto Meſſuage, Sc. it the Demandant YAH | 
nt  & recovers, and in a Wzit of Erroz it is adjudged that a Fozme- Fol. 775: 
don does not lie of a Croft, the Judgment foz the Keſſdue ſhall be Roll Ro. | 
reverſed alfo, becanſe the Wzic is not good, in as much as there 0 $7. | 
cannot be a good Judgment upon a bad Writ, . (b) Pach. 12 Jac. 1 84d 331. | 
B. R. adjudged. Aenne Aan busen ih Jos * 
49 928 9 „ ) Koll. 
Rep. 4. 8. C. Ellis and Mallig. 2 Bulſt. 219. 8. C. adjudged. Allen 74. &. C. cited. 
In 


R ä 2. In 


— __——_——— 


— — — 
- 


— — 


ll 
g 
| 
| 
| 
! 
f 
| 
| 


r OI — 
mPj— 2 r 


r cn — cam 


— 
— — 
— ——  » - 


- 2 — — 
— — — — 
— 


v a a _ . 
— i... — — 


60 | Error. 
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(D) How Judgment ſhall be given upon 
the Reverſal of the firſt Judgment. 


12 an Action upon the Caſe, ik the Plaintiff being Delamore, 
declares that Whereas there was a Suit in Bath between the 
Defendant and S. and Aſſue thereupon Was joined, and at the Trial 
thereof in Aula there the Plaintiff was Cwozn as a Witneſs, and 
ſhewed his Oath, and after the Defendant having Communication 
with 15 Mike of S. of the ſaid Trial and Oath, ſaid theſe Mozds 
of the Pl 

ſtentem fratrem of the ſaid Wife) took a falſe Oath againſt me in the 
Hall (innuendo, &c.) J would not take ſuch an Oath foz all the 
Wold ; after Not guilty pleaded, and a Derdic fo2 the Plaintiff, pet 
Judgment being there given againſt rhe Plaintiff quod nihil capiat, 
&c. becauſe the Declaration is not good, becauſe it is not averred 
that the Plaintiff was Brother to the ſaid Mike of S. to whom the 
Woꝛds Were ſpoken, but only in the innuendo which is not ſufficient ; 
Though this Judgment given there be reverſed in Banco Regis in a 
Writ of Erroz, fo2 the Jinſufficiency in the Judgment, this being 
ideo conceſſum eſt, fo2 conſideratum eſt, pet the Court de B. R. oughr 
to give the ſame Judgment which ought to have been given at Bath, 
ſcilicet quod querens nil capiat per Billam. Hill. 1x Car. B. R. between 


(a) Cro.Car. (a) Delamore and Heskins adjudged. Intratur Trin. 10 Car. Rot 9009. 
.SI b. 
S.C. and Judgment given accordingly. 1 Vent. 28. S. C. cited, 


2. Fn an Action upon the Caſe foz Mozds, if Judgment be given 
againſt the Plaintiff that the Wozds are not actionable, upon which 
the Plaintiff bzings a Writ of Erroz, and thereupon the firſt Judg- 
ment is reverſed becauſe the Wozds are actionable: the Court after 

- Keverſal of the firſt Judgment, ought to give Judgment that the 
Plaintiff Hall recover, koz this Court ought to give the ſame Judg- 
ment that the firſt Court might have done. Mich. 14 Car. B. R. be- 


(b) Cre. Car: tween (b) Hekins and Chele adjudged. Intratur Hill. 13 Car. Rot: 
— * 


given accordingly. | 


3. Jn an Ejectione firmz, upon Not guilty Beaded, Jſue is joined 
and a ſpecial Derdic found, and upon this Yerdic Judgment given 
againſt the Plaintiff ; and after the Plaintiff bzings a Writ of Erroz, 
and in this the Judgment is reverſed,the Plaintiff ſhall have Judgment 
and recover his Term, his Declaration being good, and the Law 

(e) Judgment heing fo; him upon the ſpecial Verdi; (c) fo2 the Court that reverſes 

— - the firſt Judgment, ought to give the ſame Judgment which ought 

and a new to have been given in the firſt Suit. Mich. 14 Car. B. R. between (d) 


Judgment gi- Omulconrie and Ayres, adjudged in a Wzit of Erro2 upon a Judgment 


pa. Caſes in in Ireland. Intratur Mich. 13 Car. Rot. 332. 
arl. 57. 


(d) Cro. Car. 312. 8. C. and Judgment given accordingly. 2 Sand. 256. S. C. cited. 


atntiff pour Bzother Delamore (innuendo the Plaintiff exi- 


Error. 61 


4. In Treſpaſs brought in B. R. Judgment was given for the Defendant 
upon his Demurrer to the Plaintiff's Replication, and he brought Ecror in 
the Exchequer- chamber, and this Judgment was reverſed, and Judgmene 
given quod recuperet; and after, the Record being remanded, a Writ of In- | 7 
quiry of Damages was awarded, and upon the Return thereof Judgment 

given that the Plaintiff ſhould recover the Damages found; for though the 

Stat. of 27 El. mentions (a) only the Returning of the Record, and that (a) Vide the 
Execution ſhall be done, yet ic mult be intended that all ſhall be done that Mou of 


is neceſſary in Order therero. Paſcb.,6 Fac. between (b) Faldoe and Rudge, oo go) 


"Ss * 


Cro. Fac. 206. adjudged. „nne | | | which, atter 

$0 | L T0 . : the Gecozd is 
bꝛouaht back, ſuch further Pzoceedings may be thereupon had, as well foz Execution as otherwile. 
(b) Noy 129. S. C. adjudged, Yelv. 74, 76. S. C. adjudged. 


F. If in an Action of Waſte in the Huftings in London, Judgment is 
given for the Defendant, and after, upon a Wrir of Error brought before 
Commiſſioners in St. Martins, according to the Cuſtom of the City, that 
Judgment is reverſed ; the Commiſſioners ſhall give the ſame judgment as 
before ought. to have been given, for the Cuſtom of Proceeding in London 
ſhall be intended according to the Common Law, if no Precedent appear 
ro the Contrary. Hill. 22 & 23 Car. 2. between (c) Cole and Green. 1 Lev (e) 2 Sand. 
310. adjudged, and that Judgment after affirmed in Parliament. 256. 8. C. 

| . | adjudged 
and afterwards affirmed in Parliament, 


6. In Replevin, in B. the Defendant pleaded a Leaſe made 1 O#. &c. and 

avowed for Rent reſerved thereupon, and the Plaintiff, in Bar thereof, 

pleaded non demifit 1 Oct. &. modo & forma, upon which Ifſue being joined, 

it was found for the Plaintiff, and Judgment for him, and the Defendane 

brought Error in B. R. Tr. 23 Car. 2. between (d) Holbeach and Benner. 2 Lev. 4) 4 Sund. 
11, 12. and it was agreed to be an immaterial Iſſue, and the Judgment 319,319. S. C. 
erroneous; and yet that the Court could not award a Repleader, as the ub 8. P. as 
Common Pleas might have done, (and as the ancient Uſuage was, but dil- to the Re⸗ 

uſed ſor one Hundred Years) and there being groſs Faults in the Avowry, pleader a- 


ic was faid chat if they reverſed the Judgment, perhaps they. muſt give fel \.... 


Judgment upon the Declaration, for the Faults in the Ayowry, & adjor- Twiſden held 
natur. e er - 5 * 3 5 3 

CEE t By 5. 47 1 | was aid⸗ 
ed by the Statute of Jeofails, and ſaid” the Judgment could not be reverſed to: the Faults in the 
Avowry, and the Judgment was affirmed, dein; | | PN”; | 
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(E) In what (a) Caſes the whole Jude. 
ment ſhall be reverſed, or but Part. * , 
3 % Tat 0:15 ann 4 nn 2 
r. TN. a fo2medon de uno Crofto Meſſuage, cc. if the Demandant *Rx 
I recovers, and in a Wzit of Erroz it is adjudged, that a Fozme- Fol: 775: 
don does not lie of a Croft, the Fladgment foz the Relldue ſhall be in 
reverſed alfo, becanſe the Mt 18 not good, in as much as there , 137. 
cannor be a'good Judgment upon a bad Writ. . (5) Pach. 12 Jac. 1 84 33 
R cps. ih OLED 


Rep. a. S. C. Ellis and Wallis. 2 Bulk. 214. 8. C. adjudged. Allen 74. &. C. cited. 


R 2. In 


62 Error. 


2. Jn an Action of Treſpaſs againſi thzce, if one dies pending 
the Writ, and pet Judgment is given againſt all three; in a Write 
of Erro: upoa this Judgment, the whole Judgment ſhall be reverſed, 
bceauſe it is intire, though the Writ by the Death abateg but a- 
(a) All. 43. gainſt one. Trin. 14 Car. B. R. between (a) Scudamore and Scriven 
N cited, per Curiam, ſuch Judgment reverſed. Intratur Mich. 13 Car. Rot. 507. 
pn? Law, which Vide 5 Ed. 4. 7. a. Br. Error 160. and Vide Yelv. 209. 


* 
— ———— — 


lac. 2- (b) Tf A. brings an Nation upon the Caſe againſt B. foz Wozds, 
. ad- and WA foz that He cauſed him to be indicted, upon which Andicment 
judged con- he was acquitted; and all this is found by Verdig, and Damages 
tra; for by ſeverallp given foz them; but intire Coſts, and one intire Judgment 
gs cn I given fo: all, ſcilicet ideo conſideratum eſt quod querens recuperet dam- 
mw are na & cuſtagia in forma prædicta aſſeſſa, &c. and in a Wzit of Erroz it 
conjoined, is adjudged, the Action does not lie tos the Wozds, the Judgment 
though they ſhall be reverſed only foz the Wozds, and Damages foz them, and 
were ſevercd ſhall ſtand fo2 the Heſidue, and the Coſts ſhall ſtand intirely. Paſch. 
12 Jac. mp Hepozts between (c) Jacob and Mills, in Camera Scaccarii 
(e) Hob. 6. adjudged, ſame Caſe, Hobart's Reports 8. 
S. C. adjudg- ; 

. 24. S. C. adjudged. Cro. Jac. 343. S. C. adjudged. All. 75. he ſays he was told b 

Tcbelb. Secondary, that this Caſe was not Fra TG de 27, = S. C. cited, 7 


(d) Moor 4. (d) It A. bꝛings an Action upon the Caſe againſt B. upon two P2o- 
708. pl. 938. miles and dcclares that he ſold certain Tallow to the Defendanf, and 
S. P. contra. upon this the Defendant aſſumed to pap ſo much as it was wozth, 
Judgment. 35 and that he allo at another Dap ſold other Tallow, and the Defen- 


to one bein 


covertig,cnd dant made ſuch Pzomiſe foz it, if the Defendant pleads, that after 


as to the o- the firſt Aſſumpſit, the Defendant ſatigfied the Plaintiff foz the ſaid 
ther, the Da-grſt Tallow ſold to him, upon which Aſſue is taken; and ag to the 
mages and gther Pꝛomiſe, the Defendant pleads non Aſſumpſic, upon which thep 
Colt athrm- are at Iſfue alſo, and the Jury find ag to both Jſſues, that the De- 
fendant aſſumed and pzomiſed modo & forma prout, &c. and aſſeſs ſe⸗ 
veral Damages, and thereupon Judgment is given foz the Whole 
koz the Plaintiff: In this Caſe, though there were ſeveral Damages 
tared, and the Plaintiff might have relinquiſhed his Damages faz 
the firſt, which Was not well found, and took Judgment foz the ſe- 
cond which Was well found ; pet When one Judgment is given foz 
bath, the Judgment is erroneous. Paſch. 8 Car. B. R. between 
(e) All. 24. (d) Cretall and Murfield, adjudged in a Writ of Erroz upon a Judg- 
S. C. cited ment in Canterbury. Intratur Hill. 6 Car. B. R. Rot. 1128. 

(F) F. N. B. F. (f) Jf a Fine be levied of Land, of which Part is Guildable, and 
98. P. Cro. Part antient Demeſne; and as to that Which is antient Demeſne, 
El. 469. S. P. the Fine is reverſed by Writ of Diſceir, pet the Fine ſhall ſtand foz the 
arguend' 1Jo- Kefidue; fo2 a Mark ſhall be made on the Fine, in the Nature of a 


27. . 192, Cantelling 8f that which is ancient Demefne onlp. 17 H. 7. Kello- 


way 43- 
(a) Gregozp . 180 Jn an Acion of Debt upon a Bill, and upon a Contract 
and Edes, upon an Emiſſet, ik the Defendant pleads non eſt factum as to the 
like Point. Will, and nil debet as to the Contraq, and both are found by 
I * 30; UGerdid againſt the Defendant, and Judgment againſt the Deken⸗ 
*Keb. 506, dant quod Capiatur fo; denping his Deed; and it is not alſo quod 
535- ſit in Miſerecordia ag to the Contract, as it ought to be, and intire 
Damages given; and a Writ of Erroz is bought fo2 this, the 
RAN Whole Judgment hall be reverſed, ſcilicer as well the Judgment 
(*) Fol: 776. upon the Bill, ag fo; the Contrag. * Trip. 11 Car. B. R. betWeen 
ach) Elronhead and Deereman reſolved, and a like Judgment given 


ch) All 74, in the Macſkalſea reverſed: acco:dinglp. Intrat ur Hill, 10 Rot. 876. 
75. S. C. cited. 


7. In 


. ˙ rr as 


i 
f 
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g 7. In a Writ of Dower, ik the Plaintiff. recovers by Default, 
it and upon this a Wit is awarded to the Sheriff oz Eailiff, where 
d, rhe Kecoverp is to deliver to the Piaintiff tertiam partem per metas, 
as and ta inquire of the Value bp the Near, and how much Time is 
; paſt after the firſt Demand of Dower, and what Damages ſhe hath 


7 ſuſtained ; and upon this the Sheriff oz Bailiff returns that he Had 
delivered the third Part ot the Lands, and the Yalue found bp the 
Jurp to zo l. per Ann. and that two Years are paſt after the firſt De- 
mand, and Damages 501. and thereupon Judgment is given accozd⸗ 


8, inglp, to hold in Scvcraltp the ſaid third part, and ta recover the 
nt ſaid Damages. In this Caſe, though the Judgment is not good 
'S as to the Damages, in as much as it is not averred that the 
nt Dusband of the Plaintiff died Lſciſed, (as the Ule is) noz is it ſo 
N- found bp the Jurp, noz was it (0 commanded bp the Wzir to be in⸗ 
it uired, by which the Judgment as to this is erroneousg, (a) pet it (a) Where if 
it all be reverſed only ag to this, and chall ſtand as to the Ketoverp a Proclama- 
* of the third Part of the Land. Trin. 13 Car. B. R. between (b) Tie gandbe on « 
h. and Adkins, adjudged per Curiam, in a Wit of Erroz upon ſuch a tn 4 | 
1 Judgment given in Ipſwich. Intratur Hill. 12 Car. B. R. Rot. 759. mations ſhall 
but the Fine ſhall ſtand as a Fine at Common Law. Pl. Com. 266. (b) All. 75. 8. Ar 
dy Abr. 803. pl. 9. S. C. | ( 75+ 5, C. cited, 1 Roll, 
8. Co. 5. Specot's Cafe 58. b. 59. adjudged in a Quate impedit, the 
Js Judgment to have a Wzit to the Biſhop, being the Judgment at 
d the Cammon Law, ſhall not be reverſed in a Wzit of Exroz, though 
2 the Judgment given bp the Statute of W. 2. fo the Damages be 
hs erroneous and reverſed. 8 : 
8 9. (e) In a Wzit of Erro2 upon a Judgment in Treſpaſs againſt (e) cro. jae. 
d ſeveral, if the Judgment be erroncous becauſe one of the Defen- 303. S. P. ad- 
Je dants was within Age, and appeared bp Actoznep, the Judgment judged. Dats 
U ſhall be reverſed in toto againſt all. Paſch. 9 Jac. B. R. Rot. 302. be⸗ 305. ft. 
ü tween (d) Bird and Bird contra, Orms and his Wite in Treſpaſs Qua- ,, edjudgns” 
1 re clauſum fregit & herbam conſumpſic. nt Fan Saler 125, 
| 29 IF adjudged. | 
stile 406. S. P. adjudged. (d) Cro. Jac. 289. S. C. and ſaid the whole Judgment ſhould be rever 
4 — the Ia r * L, nor 1 all, Sed adjozn'« al; 1 8. C. eited. 
a 10. Ik an Action be bzought againſt A. as a Feme Sole, Where ſhe 
n is Covert Baron, and againſt B and C. and thep all plead to Jſſue, 
. and A. ag a Feme Sole, and after Judgment is given againſt them 
all accoꝛdinglp, in this Caſe, the Baron of A. With A. B. and C. map 
d join in Erroz, and aſſign fo; Erroz the Coverture of A. and there- 
; upon the Judgment chall be reverſed kor all, becauſe it is intire. 
; Trin. x651, between (e) Hayward and Williams adjudged, Intratur H. (e) stile 254, 
a 1649. Rot. 824. | | 280. S. C. 
but S. P. does 
* not appear. 
1 11: Jn an Action of Account, ik Judgment be given quod compu- 
e tet, and after Auditozs are aſſigned, and upon his Account Judg- | 
* ment is given againſt him alfo, and Damages and Coſts, and af- | 
- ter a Writ of Erroz is bought upon both e Tate and there- | 
d upon laſt Judgment is onlp erroneous. An this Caſe The laſt Audg · | 
e ment onlp ſhall be reverſed, and not the firſt Judgment, bur this 
4 ſhall ſtand in Fozce, foz theſe are two diſſinee Judgments and perfen, | 
L fo2 the firſt Judgment is ideo conſideratum eſt quod computer & Defen- 
I dens in Miſericordia. Hill. 43 El. B. R. between ( f) Williams and White, (f) Cre El. 
| in a Writ of Erro2 upon a Judgment in Briſtol, adjudged. _. dos. & 2 Ay 


adju 
Winch 3. 8. C. but 8. P. dos not appear. 


* 


* The Num- * It a Judgment be 1800 agatuſt extcutoꝛs in. an Autun ok 
ber is want- Debt, and alter a Scire facias, a Judgment is given againſt: them, 
WN to have Exctution ot their pꝛuper Goods, ond a WMrit of Erroz is - 
nal, hs 5” bzonght upon both Judgments ; in this Cate, if the firſt Judgment 
mould be 12. be good and the laſt erroneous, the laſt Judgment onip:ſhall»bt xe- 
verſed, and the fioſt Judgment fhall. ſtand. Co. 5. Pertiferq 2viitdy 

jndged as it ſeems: But it is not allcdg: D that the Wit of: Erro 

Was upon both Jidgments,” but only in redditione Executionis. 71 5” 

13. Where an Infant and one of full Age join in a Fine, and the Infant 

(a) For this after brings Error for the Reverſal thereof, it ſhall be reverſed (a) quoatithe 
vide 1 Co. Infant only. Mich, 30 & 31 El. between (b) Piggar and ee Tron. 


76. b. Hob. 317. ſuch Fine reverſed as to the Infant on). u! An 
278. 2 Jon. 4 


cited. 


& 4-4 cr) What Judgment mall be” erte 


\E SI 0, 


others. 


by + , - 
„ 4 


1 1 ps a Recovery in a Rediſſeiſn, af the firſt IEEE be te⸗ 
verſed, the Judgment upon the Rediſſeiſin ſhall be reverſed Labs 
e 43 E-3-3- Co.8 Doctor Drury 143. 11 K 6. x7. b. 
2, K -- 5 9 5 


(b) r Sid. . (b) JE a a —— in Debt ben a PEO if the ak. 
S. P. and the qubgment be reverſed, the ſeoand Judgment Hall alſo, (c) 43 E. 3. 


Court took 

Time to Ad- 8 II HH. 6. * b. 

viſe, whether * 

by the Reverſal of the firſt Judgment, the other » was not Ipla facto void, Palm. 187. per Dodderige, 

— 4 Reverſal of the firſt ſudgment does not reverſe the ſecond, but defeats i it, fo that the Plain 
ſhall have no Fruit thereof, Palm. 303. S. P. per Chamberlain Juſtice, (e). Br, Error 23. S. C. 


Ja By everſal of the 02iginal Judgment, the Outlaw e- 
(4d) 18 Er. ing thereupon ſhall alſo be reverſed, (d) 11 H. 4. 6. b. . * 


654. 44 
Br. Error 
os * 2 Fitz. Err. 18. S. C. 


1. 4. (f) But by the Reverſal of the nta, * oziginal s 
608 P. ag. met ment ſhall not be xeverſed, 7 7 H. 6. 44. b. ; K Juds 
0 | * | 


(8 Br. Err, 70. 5. 0. | 
5. t Aa AY: recovers in an Annuity, and in a Scire ele t you 
upon afterwards, and the Judgment upon the Scire facias is _ 
affirmed in a Wit of Erroz, pet ik the firſt : DIM or the I 
(b) Br. Nev be reverſed the other ſhall be ow. "19 11 H ha 48. 
8. 


oh * 1 S. C. 


6. Ik a Man recovers upon an Oꝛiginal, and Hath another * 
ment in a Scice ſacias, it the firſt Judgment be reverſed, * other 
fhall be alſo reverſed, Co. 8. Doctor Drury 143. 


4 > 


184. (d) Piggot and Rudel. 8. C. Cro. El. 115, 124. adjudged. 2 Leon. 108. * 1 r. & 0. 


by N by the en 24 


2 88 


» Goh * 
.. 


Oo 


2 
- 


1 2 


- ; 
av 
. 


"wr +» 


1 3 Ws 


q + & a £} 
. + we OW 


Error. 65 


. 
— F 


_— 
— 


7. Jf a Man recovers in a Quare impedit, and hath a Writ to 
the Biſhop, and after recovers againſt the Biſhop in a Quare non ad- 
miſic, and after the Judgment in the Quare impedit is reverſed, the 
Judgment, in the Ware non admiſit ſhall be alſo reverſed bp this, 
though this was foz the Contempt to the King. 26 E. 3. 75. b. 

8. Ak a Judgment be given in an inferioz Court againſt A. and af- 
ter another Judgment againſt B. his Pledge there, and B. upon this 
is taken in Execution upon the Judgment; and after the principal 
Judgment is reverſed in a Wit of Erroz, a ſpecial Writ map be 
awarded to deliver him, becauſe it appears by the Kecozd that he 
was Pledge. (a) 1 H. 7. 12. b. adjudged. | '* Ta) * Err. 
ä b | | 134. S. C. 
My firſt Part 630. pl. 14. S. C. 


9. Af the Demandant retovers againſt the Tenant, and the Te- 
nant againſt the Douchee, if the Heir of the Douchee reverſes the 


Judgment of the Value, becauſe the Douchee was dead at the Judg- 


ment rendered, this ſhall reverſe the Judgment againſt the Tenant 
alſo. Quære, 18 E. 3. 38. | LP | 
10. I the p2incipal be outlawed of Felonp, and the Acceſſozp at- 
tainted and erecuted; and after the P2incipal reverſes the Outlaw- 
rp, and is indicted and found Not guiltp of the Felonp; bp this Ke- 
verſal and Acquittal; the Attainder againſt the Acceſſozy is annthi- 
lated, foz His Heir map have a Mortdanceſter it ſeems, becauſe he 
hath no Kemedp by Wit of Erroz, oz otherwiſe to reverſe it, fo2 
this depends upon the Pꝛincipal. Tempore E. x. Mortdanceſtor 46. 
Co. 9. Lord Sanchar 119. b. 
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(G) In what Caſes collateral Things ſhall | 
be reverſed by Reverſal of others. 


v5 
Things executed. 


1. II the Conuſee of a Statute recovers in Detinue by erronenus 

Judgment against the Sarnichee, and ſues Execution; if the 1. ae 
Garniſhee in a Wzit of Erroz reverſes the Judgment given in the 
Detinue, pet the Execution is not reverſed (0) bp this, becauſe it is (*) Fol. 778. 


a collateral Thing executed. (b) 7 H. 6. 42.Co. 8. Doctor Drury 142. b. N. | 
tr n g 1 $74 
A n 3. Co. 90. b. S. C. cited. 8 Co. 143. 8. C. cited. 
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_ Error. 


() 3 lf (H) Judgment, (a) Reſtitution. 


1. TN an Amte, if the Tenant loſes by Verdict, he ſhall be reſta⸗ 
I red to the Lands, if it be reverſed in a Wzit of Erroz. 
8 H. 6. 2. | 
2. I the Tenant in an Aſſiſe loſes bp Derdic, He ſhall be reſtozed 
to the meſne iſſues, ik it be reverſed in a Writ of Erroz. 
8 H. 6. 2. : 
3. Ik the Tenant loſes in a Writ of Entrp, Sur diſſeiſin, and after 
it is reverſed fo2 Erroz, he ſhall be reſtozed to the mean Jſſueg. 
Contra 1 E. 3. 22. but Quære. 


* 
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(IJ) To what Thing he ſhall be reſtored 


after Reverſal. 


To a collateral Thing executed. 


TIL r. (b) FF a Man recovers Damages, and hath Erecution bp Fieri 
ve Lp. ; facias, and upon the Fieri facias the Sheriff ſells to a Stranger 
ſeems to ben Term koz Years of Land of the Partp, and akter the Judgment 
agreed per is reverſed, he ſhall be reſtozed onlp to the Monep koz which the 
Cur'. Moor Term was ſold, and nat to the Term it ſelf, . becauſe the Sheriff 
$73. pl Log had Cold it by the Command of the Writ of Fieri facias, Co. 8. Dr. 
Fur“ + Aide Drury 143. Matthew Manning 19. b. Co. 5, Hoe 90. b. Dyer 20 El. 
2 Leon. 96, 363. 24. 4 g * 


3 Leon. 89. 
Godbolt 27. Goulſ. 103, 104. Cro. Jac. 246. 


(e) Cro. Eliz. 2. (c) It the Goods of an outlawed Man are (old by the Sheriff 
278. S. P. upon a Capias utlegatum, and after the Outlawzp is reverſed bp Wzit 
adjudged gf Erroz, he ſhall be reſtozed to the Goods themſelves ; becauſe the 


where a 


Termorbeing Sheriff was not compellable to fell theſe Goods, but onlp to keep 


outlawed them to the Uſe of the King. Co. 5. Hoe's Caſe 90. b. 
upon the | | 


Statute of Recuſancy, the Lord Treaſurer and Barons of the Exchequer ſold the Term. 


(d) Goodier 3. (d) Af a Man recovers Damages in a Writ of Covenant, as 
and Jnce- the particular Caſe was againſt B. and hath an Elegit of hig Chat- 
12 tels, and of the Moietp of his Lands, and the Sheriff upon this 
„ velv 179. Wꝛit delivers a Teaſe koz Years of Land, which B. had to the Ba⸗ 
S. P. adjudg- lue of Fol. to him that recovered, per rationabile pretium & extentum, 
ed. 1 Brownl. (as the Wo2ds were) to have as his own Term in full Satiskac⸗ 
107, 108. tian of 50 1. Part of the Sum recovered; and after B. reverſes the 
ſaid Judgment, he ſhall be reſtozed to the lame Term, and not co 

the Value; fo2 though the Sheriff might have ſold the Term upon 


(e) That it this Writ, pet (e) here is no Sale to a Stranger; but a Delivery 
would be o- | | 


therwiſe if ſold to a Stranger. Yelv. 108. 1 Brownl. 107, 108. 


3 of 


. 


2 ernst:! 


— r bw 4 © 


a 64 a n 


9 
21 
E 
5 
2 
e 
J 
1 
ö 


— 1 pL „„ 1 82 22 RR Pry F OM. ewe. 
rror. 67 


of the Term to the Party that recovered by Nap of Extent, with- 
out any Sale, and therefoze the Owner ſhall be reſtozed. Paſch. 16 
Jac. B. R. between Buckhurſt and Mayo adjudged per Curiam: fo2 the 
Sheriff is not bound by this Wzit to ſell the Land, as he is in a 
Fieri ſacias: Quzre this Caſe, foz this is a Sale, the whole Term 
wh delivered co the Party accozding to the Value in G2oſs, not 
pearly. 

4. The Law would be the ſame, if perſonal Goods were delivered 
to the Partp per rationabile pretium & extentum, upon the everſal of 
the Judgment he ſhould be reſtozed to che Goods themſelves, koz the 
Cauſe akozeſaid. Paſch. 16 Jac. in the Caſe between Buckhurſt and 
Mayo, agreed per Cur. 

J. (a) If in Debt, upon an Eſcape, the Plaintiff recovers and hath Exe-(a) 3 Mod. 
cution, and after the firſt Judgment is reverſed, yet the Judgment for the 325: S. C. 
Eſcape remains in Force. 8 Co. 142. b. | cited, 

6. So if a Man recovers by erroneous Judgment, and by Virtue thereof 
preſents to a Church, or enters into the Perquiſite of his Villein; and 
after the Judgment is reverſed, theſe collateral Things executed ſhall not 
be deveſted thereby. 8 Co. 142. b. 

7. But collateral Things executory, are as if no Judgment had ever 
been, when reverſed. 8 Co. 142. 6. 


8. Therefore if an Action of Eſcape. be brought againſt the Sheriff, and 


the Judgment upon which it is found is reverſed ; before ſuch Time as the 


Defendant is forced to plead, he may plead na tiel Record. 8 Co. 142. a. 


9. But there is a Diverſity between a Recovery by prior Title, and a 
Reverſal of a Judgment by Writ of Error; as if a Woman hath Judgment 
and Execution in Dower in ancient Demeſne, and it is after reverſed in 
a Writ of falſe Judgment; and becauſe ſhe had held the Lands for two 
Years between the firſt Judgment and Reverſal, the Value of the Land is 
inquired, and taxed at twenty Marks in a Scire facias againſt her, ſhe can- 


not plead a Recovery in a Writ of Right Cloſe in Nature of a cui in vita. 
8 Co. 


143. 4. 
10. if an Advowſon comes to the King by Forfeiture upon an Outlawry, 


and the Church becoming void the King preſents, and then the Outlawry 


is reverſed, yet the King ſhall enjoy that Preſentment, becauſe the Preſent- 
ment there came to the King as the Profit of the Advowſon. Mich. 30 & 
31 El. between Beverly and Cronwall. Moor 269. * 421. agreed per Cur. 

11. But if a Church be void at che Time of the Outlawry, and the Pre- 
ſentation is thereby forfeited as a Chattel principally and diſtin of it ſelf; 


there, upon the Reverſal of the Outlawry, the Party ſhall be reſtored to 
the Preſentation, Mich. 30 & 31 El. Moor 269. pl. 421. agreed per Cur”. 


12. If a Termor being outlawed for Felony grants over his Term, and after 
the Outlawry is reverſed, the Grantee may have Treſpaſs for the Profics 
taken between the Reverſal of the Outlawry and the Aſſignment; (b) for (b) vide 13 
by the Reverſal it is, as if no Outlawry had been, and there is no Record Co. 20, 22. 
of it. Hill. 34 El. Ognell's Caſe, Cro. El. 170. adjudged. | 

13. If after Judgment in a Scire facias againſt Bail, the Judgmene againſt 
the Principal is reverſed, (c) this is no Reverſal of the Judgment againſt (2) wot the. 
the Bail, becauſe it is a collateral Judgment by it ſelf. Mich. 20 Fac. be- reſieved os 
tween (d) Appeſiey and Sir Fobn Rey. Cro. Fac. 645. agreed per Curiam. * 


rela. Vide 


; Wy i Part, 636. p. 15. (d) Palm. 187, zol. S. C. and S. P. admitted. 


(K) In 


— — 


— © ts nat 4 _ ” WY 


videCto.Car, Prati & Paſturz, Parcel of the ten Acres, prati & x0 Acres paſturæ, 


Error. 
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() In Judgments and Executions. 
3 


1. Tf A. recovers in a baſe Court within the Countp Palatine of 
Cheſter, and upon this a TUrit of Erro2 is b2zought there be- 
foze the Chief Juſtice, and upon this the firſt Judgment wag rever- 
ted; and by the Cuſtom in (nch Caſes, he at Whoſe Suit it is 
reverſed ought to Have Coſts; and there upon the Keverſal, 
Judgment is given that the Party ſhall be reſtozed to all that he 
had loſt, but no Judgment is given upon the Koll certified in the 
Writ of Erroz in B. R. that any Judgment was given fo2 the Coſts, 
and pet a Scire facias is certified fo; levping the Coſts adjudged this 
is Erroz. Trin. 9 Car. B. R. Between Foden and Maddock per Cur. 
Intratur Paſch. 8 Car. Rot. 397. but at another Dap upon Examina⸗ 

tion of the Hieco2d it appeared to be well. | 
2. Jf Judgment be given againſt the Bail, and after a Scire facias 
is bought againſt the Bail, and a Judgment againſt them, and 
alſo Judgment given againſt them fo2 Coſts de incremento, this is er⸗ 
roneous, becauſe no Colts ought to be given in a Scire facias. Hill. 
11 Car. B. R. between Hardey and Browne, adjudged per Curiam, in 
a Wzit of Erroz upon ſuch Judgment in Rippon Court. Intratur Trin. 

10 Car. Rot. 979. ö 

(a) Allen 33. 3. (a) Jn a Formedon in diſcender, if the Demandant demands 
S. P. ſaid to one Meſſuage, one Garden, ten Acres of MYeadolg, and ten Acres of 
3 4 Paſture; and the Tenant ag to the Meſſuage, Garden, two Acres 


179. My zd Pleads a Feoffment of the Father of the Demandant, with Warrxantp 
Part 754 and Aſſets, and as to the Reſidue he traverſes the Gift, &c. ta 
which the Demandant as to the firſt Plea takes Jſſue upon the ACl- 
ſets, and this is found foz the Bamandant, upon which Judgment 
is given that the Demandant ſhall recover Seiſin of the ſaid Meſ⸗ 
ſuage, Garden, and two Acres prati & paſturæ; and as to the Keſidue 
the Demandant relinquiſhes his Aue. This Judgment is errone- 
ous, becauſe it does not appear, how much of the two Acres wag 
Meadow, and how much Paſture ; ſo that the Sheriff knew not of 
What Thing to give the Demandant Seiſin. Paſch. 13 Car. B. R. be- 
(b) LINE tween (b) Prat and Goodier, adjudged in a Wz2it of Erroz upon ſuch 


2 3 Judgment in Banco, and this reverſed accozdingly. Intratur Hill. 
judge g. 11 Car, Rot. 349. 


4. Jn an Action in Banco, if Judgment be given againſt the 

Pz2incipal, and after a Scire facias is bzought againſt the Bail, and 

upon this Judgment is given againſt the Bail; pet if there be not 

any Capias of fieco2d ſued againſt the Pꝛincipal befoze the Scire facias 

(e) My firſt bꝛought, this is erroneous. Paſch. 14 Car. B. R. between (c) Griffith 
671-pl-1-5.C-and South, adjudged in a Wzit of Erro; upon ſuch Judgment, and 


EG Judgment againſt the Bail Was reverſed accozdinglp. Intratur Hill. 
Notes there. 13 Car. Rot. 559. | | 


: (L) What 


(T) What Act will aid an Error. 
Appearance. 
„17 a Summons be not well made, if he appears of Gecozd, 
this cakes awap the Erroz, foz the Summong is affirmed 
(a) 46 E: 3. 30. | | 1 (a) Br. Err. 
a 13 | 25. S. C. 
Faux Judgment. 4. S. C. 


2. Jf a Man was never ſuminoned, pet it he appears, it ig not 
Erroz. (b) 46 E. 3. 30. 


(b) Br. Err. 
. 25. S. C. 
| Faux Judgment. 4. S. C. 
3. Ik an (c) Omidon be made of any Writ oz P2oceſs, oz one (e) Where an 
Writ awarded in lieu of another; pet if rhe Judgment be not given Error in Pro- 
thereupon, but after the Partp appears and pleads to <Jſſue, and ceſs is helpt 
Judgment is given upon the Merdig; this is not (*) erroneous, be- Tol 780. 
. cauſe he had not taken Advantage bf this befoze pleading to Jſſue. ANN 
(d) 3 H. 6. 9: foz he had Bap bp rhe Noll, and (0 nd Wiſtontinuante. by Appear- 


29 E. 3. 31. b. ance. Cro. 


_ < - 2 +} Tt 4 ' "I" „ "+. a 3 o 32 5 El. 83. 767. 
Stile 257 1 Vent. 226, 249. Cro. Jac: 424. 1 Bülſt. 143. Lat: 118; Crö. Car. 351. (d) 1 Rol. Abr. 


4. Jf a Man in Banco bzings a Bill, upon his Pzivilege,.but 
hath na Writ of Attachment of Pzivilege, per if rhe Defendant af- 
ter appears and pleads, this ſhall be Helped by che Appearance. * 
Trin. 13 Jac. B. R. between (e) Hattert and Gibbons. ce) 1 Roll. 
a» 1 eo 2 «a Re 205. 
0 adjulget. 3 Bull, 6i. & C. aden d 
F. It a Wan be indicked, and no Addirion is given to him as 
ought, pet if the Defendant appears and pleads to Iſſue, and this 
is found againſt him; this is helped, foz the Addition is ozdaiued 
bp the Statute, foz that rhe Partp which is to be outlawed ought to 
have Notice of it, and here he hath Notice, & conſtat de Perſona by 
the Appearance. Hill. 18 Jac. B R. (f) Johnſon's Caſe adjudged.) ces, Jac. 
this being moved in Arreſt of Judgment. 88 610, . 
| of 2,708 | 3 4. mn. 
ed. 2 Roll. Rep. 225. S. C. adjudged; but where by Plending, the Exception, as tb the Want of 40 
Addition, is waived, vide My it Part 38. * 2 


6. Jn Debt, if a Capias be the firſt Pzoreſs, and not a (g) Sum: (8) So where 
mons as oight to be by the Law, though ſhe Detendanc appears 22 7 1s, 
and pleads to Jſſue, and this is found againſt him, upon Which Judg 7 Neil] 
ment is given, pet this Wiſawarding of the Pzocels - is errone: or Exche- 
ous and not helped bp the Appearance. Paſch: 3 Jac: B. R. between quer. Cro. | 
(h) Banks and Pembleton adjudged in a Wztt of Exroz. Paſch. 5 Jac In 109. 
B. R. between (i) Ballard and Cook adjudged, Which Intratur Trin. 4 Mr | 
Jac. Rot. 68 1. Hill. 4 Jac. B. R. between (k) Moile and Catchnud ad- 2. 6 od 
Judged, which Intratur Trin. 4 Jac. Rot. 1609. Contra Paſch. 11 Jac: B. R. 11. 8. C. 
between Inch and Goodheld adjudged. MESH 2/77 , Roll, Abr. 


25 655 £9118; 19; #59013 3413: s. ; 
() My 24 Part 331. pl:.21. S. C. (% My 24 Part 431. Pl. 11. S. C. | 
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7. Ak a Man be ſummoned to appear in an inferio2 Court, and 
the Defendant does not appear, and notwithſtanding the Plaintiff 
puts in a Declaration and declares againſt him, and after the De- 
kendant appears, and after makes Default bp Which Jhagment 
is given againſt him by Default, the Appearance hath helped the 
putting in the Declaration befoze Appearance, and ſo it is not erro- 
neous. Trin. 15 Jac. B. R. between Harris and Goodale, in a Writ of 
Erroz upon a Judgment in Ipſwich adjudged, and the Judgment 
affirmed per Curiam. But Houghton (aid, that this was neither a Miſ⸗ 
continuance noz Diſcontinuance ; but Mountague and Dodderidge ſaid 
that this was a Miſcontinuance. n 5 

8. Ik in Treſpaſs foz an Aſſault and Eatterp in an inkerioz Court, 
if there be a Plaint entered, and a Declaration befoze anp Appear⸗ 
ance of the Defendant, and after the Defendant appears Lithout 
P2:oceſs and pleads to Jſſue, and this is found foz the Plaintiff 
and Judgment accozdinglp, this is erroneous, and not Helped by 
the Appearance 02 Pleading, in as much as there was a Declara- 
tion againſt no Body, the Defendant not being then in Court. Mich. 
14 Car. B. R. between Brown and Clagg, adjudged in a Urit of Er- 
roz upon ſuch Judgment in the Court of Marſhalſea, and the Judg- 
ment reverſed accozdinglp. Intratur Paſch. 14 Car. Rot. 327737. 

9. Ik an Action be b20ught in an inferioz Court againſt J. S. if the 
Plaintiff declares againſt him in Cuſtodia ok the Herjeant and Mint- 
ſter of the Court, and it does not appear that the Serjeant had anp 
P2oceſs oz Pzecept to arreſt him, and the Defendant appears and des 
murs fo2 this Cauſe upon the Declaration, and upon this, Judg⸗ 
ment is given againſt the Defendant, this is erroneous, *fo2 upon 

(a) Poſt. 1 His Appearance he pleaded this AJatter. Trin. 1649. between (a) 

1 Lawe and Doddeſworth, adjudged in a Wit of Erroz upon a Judg- 

dc ment in York, (as it ſeems) and the Judgment reverſed accozdinglp. 

2 58. 10. If Judgment be given in an inferior Court, and (b) no Plaint en- 

Roll. © Jy tered, it is Error. Mich. 29 & 30 Eliz. between Knight and Savage. 1 Leon. 

338. 189, 302. and a Judgment in Debt reverſed accordingly ; the Record being 

le) Cro. Jac. that the Defendant (c) ſummonitus fuit, where the firſt Entry ought to be, 

108, 109. A. B. queritur werſus C. D. &c. and the Summons ſo entered is not any 

| Plaint. | 3 

II, A Capias was directed to the Sheriff of B. and it was returned by one 
who was not Sheriff, and this was held a manifeſt Error; but bechnls the 
Defendant had appeared after, and pleaded, it was held not material. Mich. 
38 Elix. between Thorougood and Sewys. Gro. Eliz. 582. adjudged. 
12. The Writ was in Debt for forty Pounds, and the Capzias, and all the 
Proceſs to the Return of the pluries Capias accordingly ; and then the Entry 
was, that Querens obtulit ſe in Placito 40 s. and upon the Default of the De- 
fendant an Exigent was awarded, and the Defendant after appeared and 
leaded, and confeſſed the Action; and this was held no Error, being 
elped by the Appearance, for as an Appearance ſaves Defaults in mean 

(d) Stil. 209, Procels, ſo it faves the Fault of the (d) Continuance by an obrulit ſe. Mich. 

Swift and 10 Car. between Lovelace and Juniper. Cro. Fac. 311. adjudged upon a Writ 

Not, x Keb. of Error brought in B. R. upon a N in 8B. | 


641. 1 Sid. 155 
173. & vid. Cro. Eliz. 367. | | | 


13. If upon an Audits querela, a Scire facias be brought bearing Date be- 
fore the Audita querela, and the Defendant appears, and for this Cauſe de- 
murs, this Fault 1s cured by the Appearance ; for the Audita querela is more 

of the Nature of a Commiſſion than Writ, and if the Party be in Court. 

the Matter ought to be inquired into, without inquiring; into the Nature of 

7 the Proceſs by which he was brought in. Hil. 20 & 21 Car. 2. between 
(e) 1 Vent. 3. (e) Vaugban and Lloyd. 1 Sid. 406. adjudged. | 


S. C. adjudg- | 
ed, the Scire facias being only in the Nature ot meſne Pꝛoceſe, to bzing in the Party ro Jnſwer, 


2 Keb. 461, 


14. But 
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14. But a Scire facias upon a Judgment differs, and a Fault therein will 
not be cured by Appearance. Hill. 20 & 21 Car. 2. (a) 1 Sid. 406. per (a) 1 Vent. 7. 


Cur. 8. P. per Cur'. 
; Foz this is 


” 


the Foundation, -&.queGi an Dyziginal, aud if an M:iginal ſhould bear Date on a Sunday, 02 other 


like Defect be therein, it would not be helpt by Appearance. 
wy IX 4 3 x {15 1 


ir 3 P leading (b) abateable. (b) Poſt. x 
(M) What Act will help an Error. . 


I. Tf in Treſpaſs of Charters taken, the Plaintiff does not count 
of che Quantity of the Land compziſed in the Charters, (admit⸗ 
ting that he ought) pet if the Defendant does not take Advantage 
thereof, but pleads, and Judgment is given againſt him, this helps 
the Ecroz, and he ſhall not align it fo: this. (c) 20 Afl. 3. (e) Br. Err. 
44 14 54 QSO HT... n, Tr 119. 8. C. 
5 12 l 414 vv 1411 4 iir 3 Poſt. p. 12, Vide, 


2. Jf a Feme Sole, bzings Treſpaſs, and recovers, and a Wꝛit of 
Jnquirp of Damages is awarded, and Refg2e the Return thereof 
the Plaintiff takes Yugband, and after the Writ is returned, and 
Judgment given thereupon, without anp Exceptions taken bp the 
Defendant, he ſhall not have Advantage of this in a Writ of Exroz, 
becauſe the Wzit was onlp abateable, bp Plea, Mich. 40, 41 Eſix. 
B. R. between. Smith and Odyham adjudged: ©9436 Sth © 17912? 

3. Ak an Action be þ2ought. againſt Sir Francis Forteſcue Militem & 

is Aue, and a Verdig and 
e 


— 
1 


Barronettum, and he appears and pleads. 
Judgment is given foz the Plaintiff, the Defendant in a Writ of 
Erro2 ſhall not have Advantage to ſap, that he was a Kuight ok 
the Bath, not ſo named, in as much ag he Had appeared to the other 
ame and pleaded, and £0 had eancluded himſelf, Paſch. 16 Jac AH... 
tween (d) Markham and Sir Francis Forteſeue adjudged. \ +11 (4) 1 Roll. 
EI 21571151 1-606 — 4 5 1 Gene „ Sc Rep. 430. S. C. 
| e 245 030 n on OPS © Rolle ee . K c. pl. 12.8. C 
a Trial between a Peer of the Kealm'and another, rhe 
Sheriff does not return any Knight ag he ought, if the Peer does 
not challenge the Arrap, But the Jurp. * a Perdict, he ſhal | 
have Advantage thereof afterwards. Paſc 2 Car. between the Lor 
Powis and Kirtman, adjudged in a Mrit of Erroz upon a Judgment 
in 1 — he map waive his Pꝛivilege, and the Trial be withour 


* 
— -. 


(*3 


(a) Mich. ment againſt the Baron (a) 
1652. he- 11 


(N) What Act will help an Error, where 
the Error appears of Record. 


1. I F a Man be indiced foz a Conſpiracy, and no Year oz Place 

1 alledged of the Conſpiracy, though the Defendant did not take 
Exception to it, but pleaded Not guiltp, and Judgment is given 
againſt him, this Pleading ſhall not help the Erroz. 24 E. 3. 35. b. 
36. adjudged. | ik 

2. Ik a Man be indicted ag of a Conſpiracp, Where the Matter 
themed it was Extoztion and not Conſpiracp, though the Defendant 
pleaded Not guilty, and a Judgment is given agaiuſt him, pet this 
ſhall . he the Etro}, foz this appears upon the Kecozd. 24 E. 3. 36. 
adjudged. | | 


—— * —— r 


111. 


(O) What Thing will help an Error. 
In what Caſe a Verdict will help it. 


1. E an Action againſt Baron and Feme, if the Plaintiff deelares 
that thep dixerunt of the Plaintiff certain ſcandalous -Wozds 


Cuch a Dap and Year, if: the Defendants plead Not guiltp, and che 


Jury find the Baron Guiltp, but find the Feme Not quiltp, in this 
Caſe the Plaintiff ſhall have Judgment; fo2 though the Wozds bp 
the Baron and Feme could not be joantlp ſpoke, in as much as thep 
have two MWbuths, and the Speaking of one is not the Speaking of 


Fol. 782. the other, (6 that it ſhall be intended that thep (*) ſpoke the Wo2ds 
W—ſeverallp at the ſame Time; in which Caſe the Aaion ought not to 


have been bzought againſt both,' in as much as if thep had been 


both found Guiltp ; there ought to have been tao Judgments, ſcili- 


cet, one againſt the Baron and Feme, and the other againſt the Baron 
anlp, which is not to be ſuffered. upon one Writ ; and therefoze if 
the Plaintiff had demurred upon this Declaration, this. had not 
been good, pet When the Feme is found Not guilty, there need 
be but one Judgment, ſcilicet, againſt the Baron, and therefoze the 
PcrDict hath made this good, and ſo the Plaintiff ſhall have Judg- 


* 


tween Burcher and Dtchard. Stile 349. adjudged. A 1 1 
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Error. 3 


2. (a) In an Action of Batterp by Baron and Feme, ko; the Batte: (a) 1 Vent. 
rp of the Baron and Feme; and upon Not guiltp pleaded, the Defen- 328. 8. F. 
dants are found Guilty of the Batterp of both, and ſeveral Damages pos * 
aſſeſſed; in this Caſe, the Writ ſhall abate as to the Batterp of the might Re- 
Baron, becauſe the Feme cannot join with her Dug band foz rhe Bat: leaſe the Da- 
terp ok the husband; but the Baron and Feme ſhall have Judgment mages for 
fo2 the Battery of the Feme, ko; it is but one Judgment. (b) 9 E. 4 beating him- 


51. b. adjudged, per Cur'. | 1 
the Reſt; & vide Hard 166. (b) Br. Brief 448. S. C. Br. Baron 54. S. C. Fitz. Brief 177. S. C. Br. 


Treſpaſs 190. S. C. 


——— 


A. 


85 z. (c) If in Treſpaſs by Baron and Feme for breaking the Cloſe of the (e) 1 Levin 


Baron, and for a Battery on the Feme ad damnum ipſor; the Defendant, quoad 3. S. P. and 
the clauſum fregit, pleads Not Rallty, and quoad the Battery, juſtifies, and 3090 * 
che ficſt Iſſue is found for the Defendant, and the laſt for the Plaintiffs; and appearing fo 
though Baron and Feme ought not to have joined in an Action for the Plaintift. 
breaking the Cloſe of the Baron, yet becauſe che Iſſue in that is found 

againſt the Plaintiffs, and ſo that Part of the Declaration is diſcharged by 

the Verdict, the Plaintiffs ſhall have Judgment upon the other Part where- 

in they ought to join, and which is found for them. Hill. 20 Fac. between 

(d) Buckley and Hale. Cro. Fac. 665. per L Chief Juſtice and Dodd, but palm. 23 
Houghton and Chamberlain Econtra, for as they ſaid the Declaration being ing c. * 


in Subſtance, the Verdict ſhall never make it good, per quod adjornatur. gulng ko, 


| | and therefoze 
no Judgment. 2 Roll. Rep. 272. S. C. two againſt two and no Judgment. 


4. In an Action by Baron and Feme for the Battery of both; as to the 
Beating the Wife the Defendant is found Guilty, and as to the Beating the 
Husband Not guilty; this Miſtake in the Action is cured by the Verdict. 
Paſch. 28 Car. 2. between (e) Hochet and his Wife againſt Stepold & . (e) 2 Mod. 
2 Vent. 29. | 66. S. C. 
5. If in an Action of Battery againſt Baron and Feme, the Jury find the 
Feme only Guilty, and not the Baron; yet the Plaintiff ſhall have Judgment. 
Trin. 22 Car. 2. 1 Vent. 93. adjudged, and faid, that the Opinion in the 
Caſe of (f) Drury and Dennis in Telv. 106. to the Contrary, was a ſtranger f)1Brownl, 
Opinion. Avi | 209. S. C. 


38 ITE and ſame 
Opinion by Williams and Crook. 1 Mod. 140. cited 


— —_—— 
* hd —— — _ — — 


(P) What Things will help an Error. 


' {bad Declarg- 
| | 5 tion, Plea, 
1. Man ſhall niver have a Weit of Erroz fo2 ſuch. Thing, of &. ſhall be 
which he might have had Advantage by Ylea in the Ac ion, opus by 
and did not take it, ik it does not appear of Hecozd.-(b) 3 H. a 


| 4- vertiolflu-,or 
6. b. Verdict, vide 
+ under Title 


p | 01 Pleading, (b) Br. Err. 34. S. C. 
2. As if the Sheriff who returns the Panel in an Amte, was 
D:ocher to him againſt Whom the Aſſiſe paſſed, if he does not challenge 
the Arrap, no Writ of Erro; lies koz this. (c) 3 H. 4 6. b. (ey Br. Err. 


e 


--- 


(a) be, Herve 3. The ſame Law if no Hundzedoz was in the 
34-8.C 6. b | 


Panel. (a) 3 H. 4. 

4. So if an Action be brought in thꝛee Bills, and the Bailiff of 
the Franchiſe returns the whole Panel, Where the Sheriff * ta 
have returned Part, ſcilicet, out of one Town; ik the Party. daes 
not challenge the Arrap, toz2 this Cauſe, he ſhall. never have a Writ 


(b) Br. Error of Erro2 thereupon. (b) 3 H. 4. 6. b. niz he in fieverſion ſhall have it 


34. S. C. by the Statute, 
Fitz. Error 142 SIRE 
e.. | = 


5. Ik a Man loſes in an Action in the Court of ancient Demeſne, 

he cannot aſſign it ko: Erroz that it was Frankfee, againſt hig Ak⸗ 

firmance of the Jutisdicion bp Pleading there. 18 II. 6. 28. b. 

6. Ik an Alien bzings a real Action as Heir 70 S. againſt ano⸗ 

ther and recovers, the Defendant cannot aſſign foz Erroz that he was 

an Alien bozn, in as much as he did not take this Exteption tn the 

firſt Action, 18 E. 1. lib Par. 23. b. 24. adjudged. - < 

(c) When a 7. Where the Court (c) ex Officio ought to abate a Writ without 

Writ is viti- Motion of the Partp ; (d) as foz falſe Latin in the Oziginal, if the Partp 

2 _ does not take Exception to. the Writ, pet he map have a Mrit of 

when ir ap- Erro; but otherwiſe it is, if the Court ought not to abate the Writ 
pears to the Without Exteption of the Party, 3 H. 4. 7. 

ag Top I Party hath no Cauſe of Action, there the Court ex Officio ought to abate it; as if a 

8 brings an Appeal of the Death of her Father; or if the Tenant brings Treſpaſs, quare vi # 

Armis, againſt his Lord ; otherwiſe where it is abateable only for collateral Matter of Fa&, of which 

they cannot take Notice as Judges. Palm. 311. per Cur'. (d) When it appears to the Court that 

the Writ it ſelf is vitious, there it is ipſo facto void, and the Judgment given thereupon is errone- 

eus ; but if the Court ought to be aſcertained by Matter dehorg that it is ill, and the Defendant does not 
inform the Court, but paſſes it over and pleads in Bar, this is not Error. Palm. 309. ſaid arguendo. 


8. Ak a Wzit be abateable, and the Defendant does not take Ad, 
vantage thereof but plead to the Action, and akter Judgment is given 
againſt him, he ſhall not Have a Weit of Erroz thereof, faz he hach 
affirmed the TUrit. by his Plea. 29 AM. 35. | 
9. As in a Hnaviſhnent of Ward at Common Law, if the Wrir be 
that he rapuic the Ward, where it ought to be cepit & abduxit, and the 
Defendant pleads to the Action, and akter Judgment is given againſt 
him, he ſhall not have a Wit of Erroz, fo2 He hath a&rmed the 


| (0) Br, * Wzit by his Plea. (e) 29 Aſſ. 35. adjudged, 
125. S. C. : 


to. Jf a Woman bzings a Wzit, and pending this takes Dug- 
(*) Fol. 783. hand, and ofter * hath Judgment againſt the Defendant, who did not 
n plead this in Abatement, he ſhall not have a Writ of Erroz thereof, 
2 will a- (f) becauſe the Wit was but abateable, and he might have pleaded it, 
bate a Writ and therckoze he hath paſſed the Advantage. (g) 19 Aff, 8. 


de facto, and 5 | f SID | 
what will make it only abateable, vide in Abatement under Title Pleadings. (g) Br. Error 113. S. C. 


11. In a Mrit of Entry Sur diſſeiſin, if the 0ziginal Mrit wants 
theſe Woꝛds (quam clamat eſſe jus & heredicatem ſuam) and the Tenant 
admits the Wit, and pleads to the Action and loſes, he ſhall not 
aſügn this Fault in the Writ fo2 Erro?, becauſe he admits the Writ 
good by his Plea. Ficzh. Natura Brevium 21 E. 

12. So in a Wit of Detinue of Charters concerning Land, if the 
Plaintiff in the Count does not ſhew the Certaintp of the Land, if 
the Defendant admits the Count good, and pleads to the Acion and 

| toles, he ſhall not aſſign it fo2 Erro?2, becanſe he avinits the Count 
(h) Intc I. 1. good. Fitzh · Natura Brevium 21. (h) But Quære. 


/ 


2 


13. In 


hn th. etc td 
mt. a 4 


13. Jn an Aſſiſe againſt A, and B. thep plead ſeveral Pleas, and 
accept ſeveral Tenancies, and the Demandant accepts B. fo: his Te- 
nant ; if it be inquired of the Pleas, befoze it be inquired of the Te- 
nancies, the Demandant map aſſign it foz Erro2 notwithſtanding his 
own Accepance. (a) 11 H. 4. 68. ty pan ig eB 


- — 8 ? « Y 
11 i _ LEY l 
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(a) Br. Error 
* k : 7. S. 2 
AHA. 0 


14. A Man map aſſign foz Erroz, that after a Jaro2 Was dꝛabon 
upon his Challenge, that the ſame Juroz Was after [Wozn upon the 
Tales, pet he might have ouſted zim bp Challenge at the Trial. 
Vide fo2 this (b) 12 H. 4. 24. (b) * * 
2 Rol. Abr. 1005 K. 2. 8. C. 


# 


, IF. Ik a Wit be abated in Lao by a Matter of Fac, and the 
Party might have abated it by Plea and does not, but Judgment 
paſſes agatuſt him, pet he map aſſign it foz Erroz. 19 Aff. 8. 
16. AS if a Wit be bought againſt two Jointenants, and after 
one dies, and after Judgment .is given againſt them, though the 
Survivoz might have abated the Wit by the Death of his Cowpa- 
nion, pet it is Erroz and not helped by this, becauſe the Writ was 
abated in Fa@ by his Teath (c) 19 Aſſ. 8. | 4 


17. Jf a Wit of meſne is bzought againſt to Coparceners of 
one Weſnalty, and after one dies, and after Judgment is given 
againſt them; the Non-pleader of the Death by the Survivo; ſhall 
not help the Erroz; but he and the Heir of the other which is dead 
map affign it fo2 Erroz, becauſe the Writ was abated in Fart by his 
Death. (d) 19 Aſſ. 8. adjudged. 7 be os hn er 

, 363 117. 8. J. 
1 Rol. Abr. 756. 8 3. 8. C. 


18. If a Ouare Impedit be brought againſt the Biſhop and Incumbent 
only, without naming the Patron, though this might have been pleaded in 
Abatement, yet if the Defendant pleads in Bar, & , it cannot after upon a 
Writ of Error be aſſigned for Error, for tho' the Want of the Patron's be- 
ing made a Defendant might make the Writ abateable, yet it was not there-. 1 
by actually abated; and (e) nothing ſhall be aſſigned for Error concerning (e) 1 * . 
the Writ, but what actually abates it. Mich 20 Fac. between Sir George (f )Þ, 5" © 146 3 
Savil and Thornton. Cro. Fac. 651. adjudged. h 230. but 

| | whar fhall 
actually abate a Mrit, and what only makes it abateable. Vide under Abatement, Title leading 
(f) Palm. 306, 311. S. C. adjudged. 2 Rol. Rep. 239. S. C. adjudged. 


Abr. 715. p 


(Q) What Thing will help an Error. 
Relation. 


1. JF at the Grand Cape returned the Tenant wages his Law by 
Attoznep, who hath uo Warrant of Attoznep, and at the Day 
when he ought to do his Law he makes Default, and Judgment 
is given, pet the Want of the Warrant of Attoznep continues an 
Erroz, becauſe it is a Diſcontinuance. 11 H. 4. 88. b 
2. But if the Tenant foz Life makes Default after Default, and 
he in the Keverſion is received, and after he appears bp Attoznep 
that hath no Warrant, and after makes Default, the Want of the 
Warrant of Attoznep ſhall not be aſiigned foz Erroz, becauſe the 
Judgment is given upon Default of the Leſſee. 11 H. 4. 88. b. 
3. Ik a Verdic be quaſhable foz the Migbehaviour of the Jurp, 
as fo2 the receiving Evidence ok one Part after Departure from 
the Bar, Which Was not given in Evidence at the Bar, if this be 


Got ſhewed in Arreſt of Judgment, no Advantage can be taken 
(*) Fol. 784. thereof in a W2it of Erroz, fo2 (*) this ſhall not be examined after 


Judgment, Mich. 40, 41 El. B. R. between (a) Groves and Short 
J. adjudged. 


S. C. 
CG. El. 616. S. C. adjudged ; for per Poph. the Trial thereof reſts only in Examination, and it fall 
not be tried per pais, as Nonage. - 


. 


* 0 Releaſe 


(K) () Releaſe (a) of that which will Reg., 
| make Error. 22. 
may releaſe 


er 

art, an 

1. 15 a Wzit of Annuity the Parties are at Jſſue, and it ts found rake Judg- 
fo; the Plaintiff, but rhe Jurp did not aſſeſs any Damages oz ment for the 

Coſts, and after the Plaintiff releaſed the Damages and Coſts, and Nets 2 

upon this had Judgment, this Judgment is not erroneous, becauſe pc 177 

the Plaintiff hath releaſed his Damages and Coffs, Which is koz the 4. Moor 281 


Fenefit of the Defendant. Co. 11. (b) Bentham 56. adjudged. 1 Leon. 92. 
BL 2 Bulſt. 280. 


1 Brownl. 23 5. Stile 364. Hard. 38. (b) 2 Bulſt. 280. S. C. adjudged, 1 Rol. Rep. $8. S.C. adjudged, 
infra pl. 7. S. C. i 


2. (c) Jn a Writ of Debt fo2 100 l. againſt an Executoz, if the (c) 2 Sand. 
Plaintiff counts upon an Obligation fo2 99 l. and upon a Mutuatus a Like 
by the Teſtatuz foz 20s. and upon the Aſſue the Jurp find penurter 
foz the Plainriff in the Whole, and aſſeſs Damages intire, where debate4. 
it appeared na Action lap againſt the Executoz upon the Mutuatus of 


the Teſtatoz; pet if the Plainriff releaſes the 20s. and all the Dama- 


geg, and hath Judgment foz the Keſtdne, this Judgment is not er⸗ 


roneoug. Paſch. 37 El. B. Achford's Tafe, per Curiam. | 

3. In Treſpaſs, if the Plaintiff counts of Damages fo 40 l. aud 
the Jurp tax Damages fo 491. if the Plaintiff reſeaſes the Over- 
plus, ſcilicet the 91. and hath Judgment lo the Keſidue, the Judg⸗ 
ment is not erroneoug. Co. 10. (d) Neben Pilford 175. b. adjudged. (q) My 2d 


Part 461. 


12 G. 1. S. C. Which vide with the Notes there. 
4. (e) Jn an Ejectione ſirmæ of Land & de libertate Piſcariz fog free (e) Cro. Jac. 
Fiſherp, which is not good fo2 that; if the Aurp aud koz the Plein⸗ 44. wh ad- 
tiff, aud tax Damages intirc; and after the Plaintiff ue eaſes Jarget the 
all the Damages- and hath Judgment foz the Land 9ulp ;- this pose ot 
Judgmeat is not erroneous, though he caunot p2operlp releaſe the Land + libe⸗ 


Damages fo2 the Nilhery where there are none, fo2 he map as Well ra Piſcaria. 


p2ap Judgment faz the Kelidue, and not fo2 this, and relinquiſh the 
Damages. Hill. 4 Jac. B R. between (f) Fretzville and Mulleneyx (f) Cro. Jac: 
adjudged. a 205 W 


5. In an Ejectione Cuſtodiæ & hæredis, Where it does not lie of the 
Cuſtodp of the Heir, but of the Land onlp, and the Jury found foz 
the Plaintiff, and gave Damages intire; pet the Plaintiff map 
relinquiſh the Damages and Coſts, and have Judgment of the Land 
only, and this ſhall not be erroneous, D. 22 El. 369. adjudged, (g)(s) cro. foe 
Clifford's Caſe. 104. S. 


; cited. 2 Rol. 
Rep. 252. S. C. cited. 2 Bulſt. 28. 8. C. cited. 5 Co. 108. 4. S. C. Cited, 10 Co. 136. b. S. C. cited. 


1-2) © (i) Bun 28. 8. C adjudged, 


T*; 


X 
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7. In a Crit of Annuity, if the Plaintiff recovers bp Yerdic, 

but the Jurp do not find any Damages to the Plaintiff, rhe Plain: 

tiff map befoze Judgment releofſe the Damages, and have Judg. 

ment to recover the Annuity, and this HKielcaſe of the Wamages, 

Rol. Fhough none were found, ſhall Help the Erroz, Mich. 12 Jac. B. R. 

* "$8. s.c, between (a) Bent and Marſh adjudged; but there thep ſecmed alla 

adjudged that this would not make the Judgment etroncous without the 
2 f 


ulſt. 280. Hcleale: Quzce this. 
S. C. adjudg- 


ed. ſupꝛa pl. 1. S. C. 


8. Jn a Quare impedit, if the Jury give Damages and Coſtg 
where no Coſts ought to be given, fo: that the Statute did not give 
them; and akter Judgment is entered quod nullo habito reſpectu of 
the Colts, the Court awards that he ſhall recover the Wamages; 
this ſpecial Entry, Without anp Kclcaſe of the Coſts, ſhall help the 
(b) 1 Rol. Erroz. Paſch. 14 Jac. B. R. between (b) Grange and Denny adjudged 
Rep. 363. S. C. in a Writ of Erroz. | | | 
1 ; | 
3 Bulſt. 174. S. C. adjudged. 


g. Tt a Bill of Debt be bzought againſt an Attoznep upon thee 
Fol. 785- ſeveral Obligations, and upon Demand of Oyer, it appears by the 

| Condition of one of the Obligations, that che Wap of Papment 
thereof is not pet come; after a Verdia fo2 the Plaintiff upon Con- 
ditions perfo:med. pleaded, and Coſts and Damages given, though 

the Plaintiff cannot have Judgment fo2 this Obligation, of which 

the Dap of ]Iapment is not pet come; pet upon his Keleaſe of Coſts 

and Damages, He ſhall have Judgment fo2 the other Obligations. 


(e) Hob. fol. (c) Hob. 240. (d) It ſeems he need nor releaſe the Coſts. 
8. S. C. | | 
1 286. S. C. cited. (d) In the Original tis Semble. 


10. If in Debt upon the Statute of Uſury. it is laid in the Writ that he 
Corruptive lent gol. - that he lent 20 l. &c. but it is not ſaid Corruptive, 
and the Defendant pleads Nil debet, and it is found againſt him, the Plain- 
tiff ſhall have Judgment as to the 40 J. Mich. 3 Fac. Woody's Caſe. Cro. Fac. 
104: adjudged. And it was (aid in this Caſe, that if the Defendant had de- 
murred, the Plaintiff ſhould have had Judgment for this Part. Un 

11. If in Treſpaſs the Plaintiff declares for taking the Mare of the Plain- 
tiff, and ſeveral Goods, but does not ſay of the Plaintiff, and thereupon 
the Defendant demurs; the Plaintiff may have judgment for the Mare, 
and releaſe the Action for the Reſt. Trin. 32 Car. 2. between Cutforthy: and 
Taylor. Raym. 395. adjudged, Ca 


= 


Releaſe of that which will make Error and ſpecial Entry, nullh habito 
reſpettu, Gc. _ | 


1. (a) TN an Action of Debt koz 101. if the Plaintiff declares upon (a) £ Sand. 
a Leaſe foz Years, rendzing Kent at certain Feaſts; and 8. Like 
concludes & quia 191. of the ſaid Kent foz ſuch a Time, ending at 52" 122" 
ſuch a Feaſt, &c he b2ought this Action, where it appears bp debated, but 
the Declaration it «ſelf, that there Was 4s. wanting of the 101. ſo no judgment 
that the ent in Arrear amounted but to 91. 16 s. and thereupon the given, & vid. 
Dekendant Few Nil debet; and upon this there is a Derdict fo2 All. 29. 
the Plaintiff, and Damages and Coſts given, though the Demand 
be intire, ſcilicer, of 10 l. and it appears by the Plaintiff's own 
Shewing, thar he had no Cauſe of Anion fo2 the Whole; pet the 
Plaintiff map releaſe the 4s. and Damages, and take Judgment 
foz the ficſt, Mich. 1649. between (b) Barber and Pomrey adjudged, ,,, * 1 
per Curiam, præter Juſtice Jermin, this being moved in Arreſt of 8.0. adhudg- 


Judgment. lntratur Hill. 24 Car. Rot. 595. B. R. ed niſi by 
| | | | 324 7; $990 — "04 
. con, jermyn, 
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(T) What Thing will help an Error. 


Releaſe of that which will make an 
Error. 


nr ao aero re erre—_— 
Vide in Titles (*) Judgment, Releaſe, &c. NN 1 


I. 1 an Action of Aſſault and Batterp againſt four, foz two Tre(- | 
paſſes ſuppoſed to be done at two ſeveral Daps ; if one Defen- 
dant pleads Not guiltp to both Treſpaſſes, and another Defendant 
pleads Not guiltp to the firſt Treſpaſs, and juſtifies the ſecond Trei⸗ 
paſs by the. Aſſault of the Plaintiff himſelf, and the other two De- 
fendants plead Not guiltp as to the firſt Treſpaſs, and Judgment 
is given againſt them bp non ſum informatus fag the ſecond Trelpaſs; 
and upon theſe ſeveral Pleas, ſeveral Jſſues being joined, and all 
found foz the Plaintiff; and the Jurp gave 40s. Damages fo2 all, | 
againſt all the Defcudants, and alſo tared 1d. Damages foz the | 
Treſpa(s againſt the two, againſt whom Judgment was given by 1 
Non ſum informatus, which is not good; pet if the Plaintiff releales | 
the 1 d, Damages, and takes Judgment againſt all the 4 — 
| I 


Error. 
— ———— 


koz the 40 s. Damages, and koz the Coſts aſſeſſed by the Jurp; this 
hag helped the Derdico, and bp this the Judgment is good, and 
not erroneous. Mich. 9 Car. B. R. between Eaſtcot and others, 
Plaintiffs, againſt Edwards adjudged in a Wzit of Erroz upon a 
Judgment in Banco. Intratur Paſch. 9 Car. Rot. ultimo. 

2. Jn Treſpaſs fo} an Aſſault, Batterp, and taking his Gzain, 
if the Defendant pleads a Juſtification of the Batterp, in Defence 
of his Cozn, upon which it is demurred, and Not guiltp to the 
Cozn, upon which Jſſue is joined, and it is found fo2 the Plain- 
tiff, and Damages taxed foz the Cozn, but none fo2 the Watterp, 
ko: which there is a Demurrer pending, as there ought to be; pet 
the Plaintiff map relinquiſh the Demurrer, and pzap Judgment fo? 
the Con, and this will not be Erroz. Paſch. 11 Car. B. R. be- 
tween Vaſhman and Rowe, per Curiam, and this was ſo accozdinglp. 
Hill. 23 Car. B. R. between Linton and Turnor, adjudged. In an AC- 
ſault, Battery and Wounding, and Not guilty pleaded to all be⸗ 
ſides the Aſſault, and upon this a Demurrer and Jſſue was found 
fo2 the Plaintiff, and Damages taxed fo2 this onlp, and not koz the 
Aſſault, no2 anp Warrant bp the Trit to inquire thereof, but onſp 
of the Jſſue; pet the Plaintiff ſhalt' have Judgment relinguiſhing 


the Demurrer, Intracur Mich. 22 Rot. 659. 


3. Jn Treſpaſs fo: a Batterp againſt two, if one pleads Not 
guiltp, and the other pleads a ſpectal Plea, and upon this a Be⸗ 
murrer is made bp the Plaintiff, and it is adjudged fo2 the Platn- 


fa) For this tiff, (a) he map relinquiſh his Action againſt the other, and have 
vide 2 Rol. his Wzit to inquire of the Damages againſt him. Paſch. 11 Car. 
Abr. * B. R. between Starr and Cuckow, adjudged in a Mrit of Erro2 upon 


ſuch a Judgment in Banco, and this affirmed per Curiam. Intratur 


Mich. 10 Car. Rot. 5 14. 


4. Jn an Action of Treſpaſs, if there be thꝛee Jſſues joined, ſci- 
ticer, one Mot guilty to Part, the ſecond upon a Pzeſcription fo 
Common, the third whether the Beaſts raptim momorderunt, in going 
to take the Common; and the Jurp find the firſt Jſſue koz the Plain- 
tiff, and the ſecond Aſſue koz the Defendant, but did not inquire of 


(b) For this the third Jſſue; the (b) Plaintiff relinquiching the thicd JAſſue, 
vide 2 Rol. map pzap Judgment foz the firſt Jſſue, and this ſhall p2event 
Abr. 100. anp Erroz, Mich. 13 Car. B. R. between Brown and Stephens 


adjudged, 


is | 3 Error. MESS OM 81 
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» | (U) What will help an Error. 

ä 

2 Releaſe of that which will help the Error. 

ez | l 

. 1. I an Ejectione firmæ, if Part of the Things demanded be well 

e⸗ | demanded, and Part of the Things demanded not well demand⸗ 

Id ed, and a Derdian given fo2 the Plaintiff faz the Whole, and intire 

Je Damages given; the Plaintiff map releaſe all the Damages in that 

p which is not well demanded, and pꝛap Judgment foz the Kelidue, 

Ti and this helps the Erroz, if Judgment be given accozdingly. Trin. | 
11 Car. B. R. between (a) Clive and Verte. Rot 1378. # 2 2 

* 2. Jn an Ejectione cuſtodiæ terrz & heredis, if a Gerdi be given 

i foz the Plaintiff, the Jſſue being upon the Tenure, and intfre. Wa⸗ 

je mages given and Coſts, the Plaintiff map relinquiſh the Damages 

. and Coſts, and have Judgment of the Ejeament of the Land only, 

n fo; that ſuch Writ doe g not lie fo2 the Bodp, (b) Dier 22 El. 369, (b) 1 Roll. 

ir 56, adjudged, _ Abr. 784. R. 5. 

1 f S. C. Which 

. vide with the Notes there. 

2 3. Jn an Ejectione firmæ de uno tenemento, and ſeveral Acreg of 

J Land, upon Not guilty pleaded, if a Derdic be given foz the Plain⸗ 

e tiff, and intire Damages found; where the Action ow not lie foz 

the Tenemgnt foz the Uncertainty, the Plaintiff map relinquiſh his 

: Damages, and have Judgment foz the Lands onlp, without Erroz. | 

My Reports. 10 Jac. between (c) Rhetorick and Chappel adjudged. ©) 4 Bull. 


£2 . | 28. 
1 Rol. Abr. 784. pl. 6. S. C. Whieb' vide with the Notes there, 
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(X) What Thing will help an Error. 
Relinquiſhing that which will make Error. 1. 
a hee 
i. J? an Action of Waſte, if the Plaintiff aſſign the Waſte in chzee Ec 
fry ett  Meſſuages, and fix Gardens, viz. foz cutting in uno pomario 
| Is piros & 10 pomos in aliis pomariis, 7 piros & 10 pomos, and upon De- 
fault (*) of the Defendant, a Wit of Inquirp of Waſte accozding 
co the Statute, is awarded to the Sheriff, Who found bp Inquiſit ion | 
the Waſte in thzee Meſſuages, and in cutting down in uno pomario, ſh 
2 piros & 2 pomos & in pred” al* pomar* 2 piros & 2 pomos ad damnum $0 l. bo 
but did not inquire of the Waſte in the Neſidye de piris & pomis, and 
Judgment is given thereupon, fo2 that Which is found without any YN; 
ſpecial Entrp of the Kelinquiſhment of the Keſidue z pet this is not M 
 Erroz, beequfe the Plaintif might abzidge his Demand, as this Caſe ry 
is, fo2 that the Waſte.is found in every Pomatio, tho? not in cutting th 
down fo many Trees as he declares ; tho” if the Jury had found him ty 
Not guiltp of the Geſtdue, he ought to have been amerced fo; them, ca 
(a) Cro. Car. as the Pꝛetedents ate. Paſch. 11 Car. B. R. between (a) Fitz and King, th 
453. S. C. dubitatur among the” Juſtices, and akter the Matter was ended by 0. 
| Agreement. Intratur Trin. 9 Rot. 213. — 
2. But Note, that in the Debate of this Caſe, two Pzecedents 
Were ſhewed, bp which it appeared to be good. Mich. 22 E. 3. b. 
a ot. 220. in dorſo in Scaccario. Hill. 21 El. Rot. 232. in Scaccario.  - fo 
(b) Fitz. 3. (b) 22 E. 3. 1. b. Waſte aſſigned in Land and Wood, and an 
Waſte 12. : 1 
8. C. Inquiry made onlp of the Waſte in the Land; pet foz that the 5 
5 Dlaintiff pzaped his Judgment ok that Which was found, he had a 
Judgment without a new Inquirp made. <1 Wet 1 * 
4 But vide 14 E. 3. Waſte 27 per Cur' econtra, foz that if the Jury el 
had fourid the Wekendant Not guilty of rhe Kicſidue, the Plaintiff C 
thould have been amerccd. 


& Fertbs (V) In (c) what Caſes conſenſus tollit 
3388 Errorem. 
_—_— CE 

* et. Pon a cepi Corpus, if the Defendant appears by Atto 5 
2 * * bp Conſent, it is not Erroz, (d) 21 E. 2 b. N . 


2. So if the Defendant appears bp Attoznep upon the Exi b 
the Aſſent of che Plaintiff, it is not Erroz. 7 HI. 6. 45 * 


"'Þ _ 1 (Z) (a) 


ep, 


(Z) (a) For Trials. 


t. 12 Treſpaſs, Villainage in the Plaintiff to a Matioz in anathet 
| County is pleadcd, the Trial ought ro be where the Wit is 
brought; pet if it be tried by Aſſent where the Manoz is, it is not 
Ecroz. 44 E. 3. 6. b. (b) 44 Aſſ. 4. e. 


(b) Fits. Ko- 
5 Co. 40. b. S. Ci cited; Raym. 34. 8. C 4 


2. Ypon an Jſſue, if the Court be in Doubt by what County it 
ſhall be fried, and the Court by Afſent of the Parties, grant of 
bath Counties; this is not Erroz. 7H 6. 21. | 

3. In Debt upon an Obligation; if the Condition be to pap 
WMoncp apud Coventriam, and Iſſue thereypon, and this is tried in 
Middleſex by Aſſent of the Parties, and bp Order of Court where 
tge Aaion is bzought, and not in Coventry; pet (c) if the Aﬀent of ce) Theſe 
the Parties doeg not appear upon the Kecozd, though it be conkeſſed 84 of con- 
by the Demurrer tt ſhall be Erroz. My Reports 12 Jac. Camera Scac- 10 —— 
carii, betwecn (d) Edwards and Crow adjudged in a Writ of Erto?, upon Record 
the fame Caſe, Hobert's Reports 8. Hob. 266. 


| | 3 | | | N 2 Inſt. 124. 
Cro. El. 664. (d) 1 Rot. Rep. 28. S. C. adjudged; Hob. fol. 5. S. C. 1 Bulff. 216. ſeems to be 8. C. 
however S. P. | 


4. (e) If an Ejectione firmæ be bzought and laid in the County of D. (e) Macdim- 
ko: Lands lping in another Countp, though it be by Aſſent of the N 
8 and the Dekendaut pleads Not guilty; and a Derdic and as Trial 

udgment is given fo2 the Plaintiff; pet ihis is Exxog, fog this is in Ixetand, 
againſt the Law, which cannot be altered by the Conleat of the there being 
Parties. Hill. 14 Car. B. R. per Curiam; but upon Yiew of the Ke: « ſpecial 
c02d, it could nat appear to the Court that the Land lap in auother 77 ae 
Countp, and therefoze they did not reverfe the Judgmeut foz this Roll, 2Rol. 
Cauſe. K . | F Rep. 166. 
. ou on ant 01 © nad 111 Adudeed 
con” upon a Writ of Error, the Court being certified that fach Trials were uſual there, Palm. 100. 
adjudged con* Raym. 372. S. P. adjudged con” 2 Jon. 199. 8. P. adjudged con upon a Trial in Jes 
land, the Conſent being entered on Record. Ulide Dier 284. 1 Sid. 339. 4 


F. If a Venire facias be awarded to the Coroners. where it ought to be 0 
the Sheriff, or the Viſae cometh our of a wrong Place, if ic be per ſſenſum 


x 


fartium, and ſo entered of Record, it wilt ftand good. Co. Lit: 125. 6. 


* 
N 


(A) Bars 


Fol. 783. 


(A) Bars of a Writ of Error. 


Acleaſe of all Errozs is a good Par. (a) 9 H. 6. 48. 


2. A Keleaſe-of Actions and Demands, and ok Right in the 
(b) Nek Land, will be a Bar of a Wzit of Erroz upon a Judgment in Redif- 
ItZ. Err. fa; | | wy 
6 8. ſeifin. (b) 11 H. 4. 6. * 
(e) Where 3. A Rieleaſe of all Actions (c) real and perſonal, will Far a Witt 
by a eden of of Erroz; upon a Judgment in a Wzit of Night. 9H. 6. 46. b. 48. b. 
rror the e | | 
Plaintiff ſhall recover, or be reſtored to any perſonal Thing, as Debt, Damage, or the Like; the Re- 
teaſe of all Actions perſonal is a good Plea; and when Land is to be recovered, or reſtored in a Writ 
of Error, a Releaſe of all Actions real is a good Bar: But where by a Writ of Error the Plaintiff 
ſhall not be reſtored to any perſonal or real Thing, a Releaſe of all Actions real or perſonal, is no 
Bar, Co. Lit. 288. b. 8 Co. 152. and vide 2 Rol. Abr. 405. S. 1. and my firſt Part. 1. pl. 1. ö 


4) Br. Err. . A Neleaſe of all his Right in the Land, will releaſe a Wzit of 
9.55. C. Firs, Erro; Upon a Judgment in real Actions. (d) 9 H. 6. 46. b. 48. b. 

0. C. | K 
(e) Wire a F. Af a Man (e) outlawed upon a Rediſſeiſin, releaſes all 
Man is out- Actions to the Kecoveroz, pet he map have a Wzir of Erroz of the 
a 1 x. Outlawzp, becauſe that this docs not belong to the Party, but 
Ti by = to the King in Jntereſt, and he map aſſign Erroz in the Judgment of 
ceſs upon the the Rediſſeiſin to reverſe the Outlawrp., (f) 11 H. 4. 6. b. 94. ad- 
Original, and Judged, | 8 
brings Error N F 1 KR FINE | 
a Releaſe of Actions perſonal is no Bar, becauſe he is to be reſtored to nothing againſt the Plaintiff, 
though when by the Outlawry he forfeited all his Goods to the King, he ſhall be * — to them, and 
to the Law, ſo as to be of Ability to ſue, ec. Co. Lit. 288. b. 8 Co. 152. a (f) Fitz. Err. 64. S. C. 


(a) Br. Err. 
9. S. C. Fitz. is 
20. S. C. 


9 


(g) 1 Rol. 6. (g) Jf the Tenant pending a Præcipe againſt him, aliens in Fee, 
—_ pl. and repurchales fo? Life, and after Judgment is given againſt him, 
22.8. F. he ſhall have a Writ of Erroz, and his Feoffment is no Bar. 
wh 7. D0 after bis Death his Deir ſhall have a Writ of Crroz fo? the 
| ..- Piivity which he hath to the Judgment, though he ſhall have no- 
thing in the Land, contra 50 Aſſ. 3. | a 
(h) i Rol. 8. (h) Jf the Tenant pending a Præcipe againſt him, aliens in 
_— 745. pl. Fee, and after Judgment is given againſt him, and he bzifigs a 
(3) Br. Err. Wzit of Erro2, this Feoffment is not any Bar of the Wzit, becauſe 
111. 8. C. he was pzivp to the Judgment after. (i) 12 Aſſ. pl. 41 Co. 1. Albany 
Bre. 17: 111. (k) 20 Aſſ. 2. adjudged. Dubitatur (1) 21 E. 3. 53. b. 
C. cited, * * 
x Rol. Rep. 306. S. C. cited. (k) Br. Err. 118. S. C. (1) Fitz. Err. 74. S. C. 


9. Ik a Plea be diſcontinued, o2 an eſſoin allowed foz the Tenant, 
where it does not lic, and after Judgment is given againſt rhe De- 
mandant upon his Nonſuit, and he bzings a Writ of Erroz, this 

(m) The not Nonluit is not anp Bar, (m) becauſe the Erroz was befoze the Non- 
allowing an (uit. 22 E. 3. 2. adjudged, 

eſſoin when 

it ought to be allowed, is Error, but not contra. 8 Co. 59. a. Hob. 47. 


+ | 10. Jt 


which the Vouches or his Heirs by Means of him is to have in the Land. 


— — — 


. 


10. If a Man, that hath Title to a Writ of Erro? to reverſe a Fine, 
makes a (a) Feoffment of Part of the Land, this is a Bar onlp fo2 (a) Leaſe of 
that Part, and not fo2 the eſt, of which he hath not made anp Feoff: he Land is a 
ment. Trin. 5 Jac. B. R. between Wright and Jennings, per Curiam, 8 23 
ptæter Tanfield, M. 38, 39 El. B. R. between (b) Wright and the Mayo? Error race 
of Wickam, per Curiam. - brevo £ q ' 1: Than. x Lov. 


1 Keb. 350. Bridg. 57. — But a Feoffment is an Extinguiſhment thereof, 1 Lev. 72. per Eur. Ade 


Godb. 26. at the Top, 4 Leon. 135, 221. Palm. 247. 1 Co. 112. a. Bridg. 57. (b) Cro. El. 468. 460. 
S. C. and S. P. per Cur”, Moor 413. pl. 569. adjudged, Owen 21, 22. S. C. and S. P. per Cur. » 409 


xx. Ik the Plaintif in a Wzit of Erroz be Nonſuit after the Erro 
aſſigned, this is not anp Dar of a new Wit of Erroz. 22 E. z. 7. 
adjudge . 1 
12. In a Writ of Erro; upon a Judgment in an Amte of Darcien 
Preſentment, it is not any Bar, that the Plaintiff was Nonſuit in 
auother Writ of Erro2 in the ſame Court; upon which a Writ to 
the Biſhop was awarded koz him, koz this Award of Execution 
was no Achrmance of the firſt Judgment. (c) 23 Aſſ. 8. adjudged, (e) Br. Err. 
181. C. 


13. Jf an Jufant bzings a Writ of Erroz to reverſe a Fine levi⸗ 
ed by Hiinlelf foz his Nonage, and is inſpected by the Court and 
found Within Age, Which is recozded bp the Court, and after befoze 
the Fine is reverſed, he levies another Fine to another; this ſhall 
bar him to have the Fine reverſed, M. 38, 39 EL B. R. F. Hart'g 
Caſe held, but there adjudged contra, foz that the ſecond Fi 
not pleaded, 3-- * 


(d) No s 
ne was 8. C. 2 Kid 
the Fine was 


not pleaded, 


' becauſeynot ingroſſed, and the Ingroſſer was ftaid on Purpoſe by the Canuſee, 


14. Jf Tenant in Tail levies an erroneous Fine With P;oclama- 
tions, and after levies another erroneous Fine with Pꝛoclamations, 
and dies, and the IAſſue in Tail bzings a Writ of Erroz upon the 
firſt Fine; and the Defendant pleads in Bar the ſecond Fine, and \A F 
after the Jſſue bzings a Writ of Erroz upon the (*) ſecond Fine, (“) Fol. 789. 


and the Defendant pleads in Bar the firſt Fine by which the Kight VV 


is bound; the Plamntif map reply upon rhe. firſt Wzit that the 
ſecond Fine is erroneous, and uron the fecond Wzit that che fest 

Fine is erroneous, and ſo ſhall be helped. M. 32 El. B. R. (e) Ca. (e) gpotton's 
rington's Caſe per Curiam. ae Caſe. S. P. 


r Cur” 


E f 
Cro. El. 151. 2 Leon. 211. which by the Time ſeems to have been S8. C. Moor 366. S. C. 2 1 Rol. 


* 


Rep. 306. S. C. cited, Uide Bridg. 7). 


15. (f) In a Writ of Error brought by the Heir of the Conuſor of a (f) Goulds. 
Fine; it is a good Plea in Bar that the Conuſor after the Fine levied, ſuf: 4 0 P. ad- 
fered a Common Recovery, in which the Conuſor was vouched, and gur pet 
vouched over the Common Vouchee. Mich. 37 and 38 El. (g) Bertess ( e El. 
Caſe. Poph: 100. adjudged per to Cur', for ſuch Recovery with double 2 N 
Voucher, is a Bar, by Reaſon of the Voucher to every Manner of Right, adiudged. 
. 
pl. 499. S. C. 
e Goulſ, 181. 


adjudged. Bridg. 76. 8. C. cited, and vid 


16. A Releaſe of all Suits is a Bar of a Writ of Error. Latch. 1 10. 
Cole's Caſe, reſolved per Cur. | 
17. In a Writ of Error to reverſe a Common Recovery, it is no good 
Plea that the Plaintiff pending the Writ of Error hath entered into Part; 
for before the Poſſeſſion was taken from him, he might have Error to re- 
verſe the Judgment, though not to have Reſtitution. Mich. 14 Car. 2. be- (h) 1 Keb. 
tween (h) Winn and Lad. x __— 72. 351. 8. C. 


2. x8, If 


86 


Error. 


18. If a Writ of Error be brought to reverſe a Fine, the Defendant can- 
not plead that Fine, and five Years Nonclaim in Bar, for non poteſt adduci 
(a) 2 Jon. exceptio ejuſdem rei cuſus petitur diſſolutio. Mich. 33 Car. 2. between (a) Cocł- 
181. S. S. ad- an and Farrer adjudged, and ſaid, that where it is ſaid in 2 I». 518. that 
judged. a Fine in Com. B. of antient Demeſne Lands, is a Bar after five Years, to 
1 Writ of Diſceit; it muſt be intended another Fine, and not the 

rſt levied. 


(B) What ſhall be a good Bar. 


1. TN a Urit of Erro?, it is a perpetual Bar that the Plaintiff 
on "4 3K 1 hath purchaſed the Tand in Fee after the A (d) 39 AM. 
19. 20 » 2. 
2. In a Writ of Erroz, it is a good Bar during the Term, that 
the Plaintiff hath accepted from the Defendant a Leaſe foz Yearg 
( Br. Err. hy Deed, of the Land after the Judgment. (c) 39 Aff. 18. 


130. S. C. | 
3. In a Writ of Erro2 by the K ing, it is no Bar that after a Judg- 
ment, certain Commiſſioners upon a general Commiſſion, have ſeifed 
the Land koz the King, koz the King ſhall not be adjudged Tenant 
by the Seiſure of his Miniſters, but Where it is foz his Advantage. 


d) Br. Frr. 
_ Sc. (d) 39 Al. 18. adjudged, 


(C) In what Caſes a Bar of Part ſhall be 


of the Whole. 


1. T2 a Urit of Erroz to reverſe a Fine of ten Acres of Land, 

I b:ought bp one who Wag in emainder in Tail; if the Defen- 
dant pleads in Bar a Common Kecoverp of Part of the Land, 
which is a good Bar ag to that, pet this is no Bar ag to the Hes 
due; but the Court ſhall examine the Erroz in the Fine as to that. 


(e) 1 Jon. Mich. 10 Car. B. R. between (e) Done and Smethurſt, per Curiam; 


3524 35 ,373-in a Wꝛit of Erro; to reverſe a Fine levied in Cheſter. Intratur Tr. 


C adjudg- g Car. Rot. 13 10. 6 
on. 2 In a Writ of Erroz to reverſe a Fine, a Keleaſe of Part is not 


any Bar as to the Keſidue ; but the Court map reverſe the Fine as 
to the Heſibue, M. 10 Car. in Done and Smechurit's Caſe afozeſaid 


per Curiam. 


O) (a) Er- 


Ts 
If, 


r. 


D) (a) Error in (b) Parliament. e 
| 10, I c for 
I Win a Kecozd comes in Parliament upon a Writ of Er- Precedents 


roz, the Ring map aſſtgn certain Earls and Barons, and 22 vide 


(b) Return- 
able ad pꝛoxꝰ 
Parliament”, not „1 Vent. 31. —Otherways if ſummoned, or prorogued to a Day certain, 1 Vent. 
266. and vide x Sid. 413, 454. (e) For the Form of the Writ, vide Caſes of Parliament 12. Fitz. 
Err. 8. 8. C. 2 Bulſt. 164. S. C. cited. | 


with them the Juſtices to determine the Matter. (c) 22 E. 3. 3. 


2. But thep cannot reverſe the Judgment after the Parliament is 
ended, if thep do it not bekoze; koz this ought to be done in Parlia- 
ment. (d) 22 E. 3. 3. | | (d) Fitz. Err. 
8. S. C. 

2 Bulſt. 164. S. C. cited. 


If Judgment be given in B. R. either (e) upon a Writ of Error, or other- (e) Moor 
ways, the Party grieved thereby may (f) upon a Petition of Right made 034: 1. 1122. 
to the King, in Engliſh or French (which is not ex debito 2 40 but for Cro. Jac. 7 
Decency) for that the former Judgment was given coram Rege) and his An. 163, 3 
ſwer thereunto, (g) fiat Fuſtitia, have a Writ of Error directed to the Chief Gudb. 250. 
Juſtice of the King's Bench for removing the Record in præſen: Parliamen- 1 Rol. Rep. 
tum; and thereupon the Roll it ſelf, and a Tranſcript in Parchment is (h) 75 * &c. 
to be brought by the Chief Juſtice of the King's Bench, into the Lords 243 . 
Houſe in Parliament; and after the Tranſcript is examined by the Court (g) Moor 
with the Record. the Chief Juſtice (i) carries back the Record, and * 
then the Plaintiff is to allign the Errors, and thereupon to have a Scire (h) Cro. Jac. 


_ facias againſt the adverſe Party, either in that Parliament or (k) the next 18 wo 76. 


and the Proceedings thereupon ſhall be ſaper tenorem Recordi, & non ſuper Re- (i) Aben 


cordum. 4 Inſt. 21. | the Judg⸗ 

| ment is re- 
verſed, the Tranſcript is returned in B. R. and the Becozd made accozding to the Tranſcript. 
Raym. 3. (k) That ſuch darit of Erroz is determined by the Diſſolution of the Parliament. 
Cro. Jac. 342. 2 Bulft. 163. Godb. 250. Noy 76. Raym. 5. but vide Raym. 383. 1 Vent. 31. But a 
Writ of Erroz does not determine by Pꝛozogation, 2 Levin. 93. vide 1 Sid. 413, 434. 


88 Error. 


(E) How a Court ſhall demean it ſelf. 


Of what Error the Court ſhall take Conuſance without a Certi- 
| ficate upon a Certiorari. 


I, FF a Matter in Fac be pleaded in Bar of the Writ, as the Feoff- 
ment of the Plaintiff, oz his Keleafe, and Jſſue is taken 
thereupon, and this is found foz the Plaintiff; pet the Court map 
examine the Judgment, and if there be anp Erro; in the Judgment, 
G) * Err. thep map reverſe it. (a) 21 E. 3. 54. 


2. (b) Jf an Erro: be aſſigned in the Recozd, the Court is to view 


2 I the Kecozd if there be any other Erroz in it, and if there be, to re- 


ver Cur'. Verle it. (c) 24 E. 3. 34. b. 
(c) Fitz. Of- 
fice del Court, 25. S. C. 


3. So if there be any Matter in the NKecozd to affirm the Judg⸗ 
ment, Which is not pleaded, the Court map take Advantage 
(d) Fitz. Of-thereof, (d) 24 E. 3. 34. b. | 
fice del 
Court. 25. S. C. 


Wir w Juſtice, and the Pꝛoceſs appears upon the Philizer's Koll, which 


the Notes tified, Mich. 10 Car. B. R. between Atkins and Higges adjudged, and 
—_ the Judgment affirmed accozdingly. Intratur Hill. 8 Car. Rot. 821. 
5. In a Wzit of Erroz upon a Judgment in Banco, in an Ejecti- 

one firmæ, a ſhozt Cntrp of the Writ, accozding to the Courſe 

there is certified, and then the Declaration at large, and by the 

Hecifal of the Writ, which mentions that the Aaion is brought de 

Rectoria de D. 20 acris terræ & 12 acris prati cum pertinentiis in D. and 

the Declaration is of a Leaſe by Indenture of the ſaid Kenozp and 
Tenements, cum pertinentiis (excepta terra pro manſo Vicarii ibidem 

cum omnibus talibus eaſiamentis quales Vicarius ibidem adtunc habuit cum 

omnibus talibus decimis etiam prout idem Vicarius ante tunc habere uſus 

fuit & adtunc habuit & exceptis etiam & reſervatis jure patronatus & ad- 

vocatione Vicariæ & Eccleſiæ parochialis de D. prædicta) and upon Not 

guiltp pleaded, a Verdig and Judgment is given fo2 the Plaintiff 

and aſſigned nov fo2 Erro, that the Judgment was given foz the 
Plaintiff, Where it ought to have been fo2 the Defendant ; and after in 

nullo eſt erratum pleaded, it Was moved foꝛ Erroz, that it appeared by 

the Retozd certified, that the Writ is general of a Kectozp, and the 
Declaration of a Reqozp With certain Exceptions: In this Caſe the 

Court ought not to reverſe the Judgment foz this Cauſe, in as much 


E ag 


as it ig not aſſigned fo2 Erro2, no2 the (a) TUrit it ſelf certified, ſo (a) For this 
that the Court canaot take Notice that the Writ is as the Entry vide 1 Rol. 
thereof is certificd, and this Exception is but a Yariance between ap * * 
che Writ and the Declaration; and perhaps this Exception in the Notes 8 
Declaration was (*) but Overplus, and not Parcel of the ficgozy, and (*) In the O- 
then there was na need to Have demanded: the Keccozp with a Fo2ec- riginal ir is de 
pziſe. And it ſeems it would not Have been a good Plea ko: the Abundance. 
Wekendant in the fir Action, to have ſaid that it appeared by the 
Declaration that there is a_Fazepziſe, &c. without an Averment 

thercof in Fac, that it is Patt ok the nete Paſch. 11 Car. B. R. 

between Gregory and Shepherd adjudged in a Writ of Erroz, upon a 

1 E by the Dean and Chapter ok Peterborough. Intratur Hill. 

11 Car. Rot. 41. | ; | 

6. In Debt, if Judgment be againſt the Defendant by Nihil dicit, and 

in a Writ of Erro; it is aſſigned, that there is not any Warrant of At⸗ 

t22nep fo2 the Attoznep of the Plaintiff; but does not pzocure it to 

be certined upon a Certiorari ag the Ale is; and the Defendant in the 

Writ of Trroz pleads in nullo eſt erratum, pet this is not any Qcknow- 

ledgment that there is not aun Warrant of Attoznep, but the'Judg- 

ment ſhall be affirmed ag if no tuch Erroz Had been aſſigned ; fo2 it is to 

be p2oved bp the Kieco2d, and the Warrant ok Attoznep is no Part of | 

the Kecozd, (b) which was befoze the Chief Juſtice in Banco, to (b) There is 

whom the Writ of Erto2 wag directed, and therefoze it ought to be nothing cer- 

certified (c) upon a Certiorari, oz otherwaps. the Court ſhall not take . 
« Notice thereof. Mich. 13 Car, B. R. between. Clutterbuck and Billing gg... but 

per Curiam adjudged, and the Judgment. affirmed accozdinglp. In- What is with 


| him, but the 


tratur Paſch, 13 Car. Rot. 181. 


3 | ws, L 3 tom eee 
and judicial Writs remain with the Cuſtos Bꝛebium, and other Officers; and are never certified, but 
when Error is aſſigned for want of them. Cro. El. 84 1 Leon. 22. Cro. Jac: 479. (e) Where ſuch 
Certiozari may be granted after in nullo eſt erratum pleaded. TJide 1 Rol. Abr. 764. M. 1, 2, Ke. 


7. In a Wꝛit of Erroz upon a Judgment in Banco upon Demurrer, AN 
if the Plaintiff aſigng foz Erroz, that there is not any Oziginal HOI 
ſuch Term, in Which the Acion is commenced, and upon a Certiorati "- 
it is certified acco2dinglp ; and upon this the Defendant in the W2it 
of Erro (ues a Certiorari, and upon this au Oziginal is certified thzee 

Terms befoze; but no Continuation is certified between the Time of 
the Oziginal and the Declaration, and fo a Diſcontinuance : The 
Court ought td intend that there Was not anp Continuation between 
theſe Terms, and ſo a Wiſtontinuance; fo2 upon the Certificate of 
the Oziginal (d) he ought to have pzocured the Contjnuanceg tö (0 Nod. 
have been ccrtified, 92 otherways the Court cannot intend this to be the 
Oziginal in this Action. Hill. x4 Car. B. R. between Rily and Hill- 
man, adjudged in a Writ of Erroz upon a Judgment in Banco, and 
the Judgment reverſed accozdingip koz this Erroz. Intratur Ir. 
14 Car. Rot. 399. | C & 


4 2 —— | 
Error. 


' 
— .—— 


4 wwe — ” were © - r= . 


— _— 


— 


F) What Things ſhall be Errors. 


For this 1. T (a) the Wzit be abateable, pet if no Exteption be taken it 
vide antes 1 1 not Erroz. (b) 18 E. 4. 19. 5 4 5 * is 
1 Rol. Abr. | | 

781. (b) Br. Brief 383. S. C. Br. Error 176. S. C. 


(e) Br. Brief 2. Otherwiſe if the Writ be abated. (e) 18. E. 4. 19. 


— 


— —— 


83. S. C. 
Ar. Error 176. S. C. 


(d) 8 Co. 58. z. (d) Jf Aid be granted where it is not grantable, it is not 
(e) 'Tris Er- 4. Otherwiſe it is, if it be (e) not granted where it is grantable, 
ror to deny 18 E. 4. 16. b. 14 H. 6. 5. b. | 

any Dilatory, | * 

where the Court ought to grant it. 8 Co. 59. a. 9 Co. 28. b. Hob. 46, 47. 


5. Jf an Action be bzought againſt J. S. Knight and Baronet, and 
he appears and Beers and Judgment is given againſt him and 
Execution done Where he is not a Baronet, but onlp a Knight ; pet 

(F) 1 Rol he cannot aſſign this foz Erro2 againſt his own Acceptance (f) 
Rep. 450. Markham and Sir Francis Forteſcue. P. 16 Jac. in Cam. Scac. adjudged 
, antea 


1 Rol. Abr. 781, M. a. S. C. Poſt 1 Rol. Abr. 869. pl. 12. e. 


(gs) Br. Error 6. Ak an Action be ſued bp Prochein amy, ſuppoſing the Plain⸗ 

379. 8. C. tiff to be Within Age, When he is of full Age, this is Erroz. (g) 
20 E. 4. 2. b. accordingly. | 

7. Jt A. S. bzings an Action as Adminiſtratrix to J. S. her laſt 

Dusband, and the Defendant pleads fullp adminiſtred, and this is 
found bp Verdict againſt him, and Judgment accozdinglp in the 
W2it of Trroz ; he cannot aſſign Erro2 in this, that J. S. her Þug- 
band is pet living, aud ſo ſhe is a eme Covert, and the Acton does 
not lie, becauſe the Defendant Hath by Plea admitted her to be a 
Feme Sole, and to be Adminiſtratrix of her YPugband. Tria. 
10 Car. in Camera Scaccarii adjudged in Writ of Erroz. Intratur 
6 9. 41 R. e 8 

8. a Man, upon a Cepi Corpus returned, appear by Attozne 

chy Br. At- this is Erroz. (h) 21 E. 4. 7. b. d « "oy 

torney 79- 


S. C. Br. Error 184. S. C. but if ſuch Appearance was b ement of the Partie ill be in- 
tended by their pleading) tis no Error. N y Agre ies, (as wi 


—— — — — — 
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9. Jn an Ale againſt two, if the Tenants accept ſeveral Tenan- 

ties, and plead ſeverat Pleas in Abatement oz Bar, if the Court 

SE inquires of anp of the Pleas befoze it be inquired ok rhe Tenancies, 

(i) Br. Error this ig Erroz. (i) 11 H. 4. 68. contra 7 E. 4. 31. b. becauſe if the os 

1 hip 8 ther had been inquired befoze, it might have been found that the 
48. 5. C. other was Tenant, and fo the ſecond Iſſue not to be inquired. 

ro. So in an Allſe, if the Tenant ſaps that there is not any Te- 

nant named, &c. and pleads over Null Tort, &c. if the Inqueſt in- 

quires of the Diſſeſin, befoze it inquires of the Tenancp; this is 


(&) Fitz. Af. Erroz ko; the Cauſe afozeſaid, (Kk) 11 H. 4. 68. 
kſe 48. 8. C. | 


xr, At 
4 


t is 


® . __ —— 2 - > — -— 


Frm, Wy 9 
1g Ik the Wapoz and Bailiffs ok B. have Conurance of Pleis, Et. 
and one of che Bailiffs bzings an Action, and the Wekendant cakes 
Exception that the Plaintiff is Judge, and notwithſtanding this . 
thep pꝛoceed, this is Ecroz. (a) H. 4. 4. b. | (a) Thi: 


ES OE WE © ids ſhould b 
2 HE J. 4. b. which vide Br. Error 32. C 


12. In an Action of Debt in an inferioz Court (b) upon a Bill = 
Obligatozp, if the Plea be entered (e) befoze the Debt becomes due Fol. 592. 
bp the Bill, ſcilicet, befoze the Time of Papment, and the Defen- = 
dant pleads to Aſſue, and this is found fog the Plaintiff and Judge Male 
ment given accozdingip; pet this is Erroz. Mich. 11 Caroli B. R. Iixe Point 
between Holden and Coller, adjudged in a Wit of Erroz upon a velv 51. ad- 
Judgment in Nottingham, and the Judgment reverſed acco2zdinugly. judged. Cro. 
Intratur Hill. 10 Caroli, Rotulo 762. Hill. 1r Caroli B. R. between Jac. 70. ad- 
Walter and Wigfal avjudged in the Cale of Treſpaſs, upon a Judg {850 vhere 
ment in Cheſterfield, and between Marſhall and Wigheld. Intratur ys entered 
Trin. 11 Caroli, before the 


5 ohh | | Time of the 
Adumpfft laid in the Nur'. (e) Where the Plaint was entered the ſame Day the Words were 
ſpoke, and not beld Erret. Stil. 72. adjudged niff. 


13. M the Tenant appear by Attomep without Warrant bf at⸗ 
toznep, this is Erroz. 1x H. 4. 88. b. (d) 7 H. 4. 16. (e) 11 H. 4. 44. (d) Br. Error 


| oy S. C. 
(e) Fitz. Nment 71. S. C. 


14. (f) Jn an Naion upon the Caſe fv7 feandalous W61ds, the (en 1a; 
Plaintiff detlares that the Wekendaut cpoſte the Whb2dF x Die Junii — — 4 
12 Caroli, and the Oziginal vos Tefte after the ſaid Time that ſonlike Point 
he alledged the ſaid Mozds tv be poke; this is Grrdz, oz though = El. 325. 
the Daß is not material, (g) yet tahen he laps it, te thall 56 fiitend- ders. 
ed to be true, and ik it Was ſo in Truth, then the Action was Gland woos 
b:ought befoze any Caute of Acton. Paſeh. i5 Caroli B. R. between a Writ of 
Colly and Oliver, per Curiam adjudged, and the Judgment given in Error upon 
Banco reverſed accozdinglp. Intratur Mich. 14 Caroli Retulo 154. and 1 — 
Hill. 15 Caroli B. R. between (h) Smith aud James adjuVged in a Wit 410 in — 9 
of Erroz upon a Judgment in Banco. Intratur Mich. 14 Caroli Rotu- where the 4 
lo 499. | | Teſte 2 the 

W Tiginal was 
before the Day of Payment in the Condition of the Bond upon which the Action was — ht, and 
vide Cro. El. 565. (g) It is regularly true that if the Plaintiff will himſelf diſcover to x Court 
any Thing, whereby it may appear that he had no Cauſe of Action when he commenced it, his Writ 
ſhall abate. Hob. 199. Palm. 524. — Otherwiſe where it appears by the Allegation of the Defendant. 
Cro. El. 111. 2 Leon. 20. 1 Leon. $7. (h) Cro. Car: 575. S. C. adjudged: | 


15. Ik by Matter (uficient it appears to the Court koz the Ring, 
fo: which thep ought not to pzoceed in loquela Rege inconſulco, ik 
they p2oceed in loquela, without a Procedendo in loquela, and after 
upon a Procedendo ad judicium thep give Judgment, rhe P2occeding 
in loquela Without the Wzit, is erroneous. 9 H. 6. 41. Curia, 


16 In Creſpaſs koz bzeaking his Þouſe and Garden, if the De- 

fendant pleads Not guiltp to the Garden, and after plcads a Li- | 
cenſe £0 enter into it, and Iſſue is taken (i) upon the Whole, and () $s if ic 
it is fouud againſt rhe Dekendant, this is good, and the Plaintiff ſue be taken 


upon one 


part of a double Plea, it makes it good: Jenk. Rep. 21 1 Rol. Rep. 112, Kelw, 37. Poph. 113. 


wall 


— — 


92 Error. 
(a) But where wall have Juagment; to: this is but a (a) double Plea and double 


and howa cJ . 3 | 
double Plex ue, and both found againſt the Defendant. Mich. 14 Gan B. R. 
"_ 2 ok Judgment. Intratur Trin. 14 Car. 
under the 3 N ; 

Title Duplicity, under the general Title of Pleading. 


(b) But where 17. Jt no Pledges (where they ought to be found) (b) are refurn- 
the Want of ed by the Sheriff, no2 found pending the Writ, and after Judgment 
Plecges be- i given; (e) this Want of Pledges at the Common Law, made the 
mois ad O. Judgment erroneous, My Reports 14 Jac. (d) D2. Huſly againſt 
riginal, or Moor adjndged.. Paſch, 3 Jac. B. R. between Randal and Higgins ad- 


entered upon judged. 


any Bill, is 


helped, vide 16 & 17 Car. 2. Pop. 8. 4 & 5 Ann: c. 16. (e) Where the Want of finding Pledges 


was Error at Common Law, vide Havert and Gibbons. 1 Rol. Rep. 205. Bulſt. 61. Mol! and Fole 
Cro. Car. 91. Hut. 92. Hetl. 59. Lit. Rep. 72. Cro. Jac. 319. Noy 121. March 17. 1 Sid. 84. — Bur 


where a Replevin is removed in B. R. and no Pledges de retozn' habend' found according to the Sta- 


rute ; yet this does not make the Proceedings erroneous ; but an Action lies againſt the Sheriff. 1 Jon. 


440. but for this vide 2 Rol. Abr. 259. pl. 3. and the Notes there. Cro. Car. 594. 3 Mod. 57. and 


vide Hut. 77. — Where upon a UM nire, no Pledges were returned for the Jury, and it was held 
a defective Return, and helped by the Statute of Jed allg. 2 Rol, Rep. $7. . — Bur where upon 
Error, the Want of Pledges was aſſigned, and the Sheriff was after ſuffered to amend his Return, 
3 Levin. 345. Raym. 51. (d) Cro. Jac. 414. S. C. adjudged. 1 Rol. Rep. 445, 446. S. C. adjudged, 
3 Bulſt. 28 1. S. C. adjudged. Hob. 101. S. C. adjudged. 1 Jon. 439. S. C. cited. Cro. Car. 594 __ 


18. Ik a Geplevin be bꝛought in the Country, and this is after re⸗ 
moved bp Recordari in Banco, and there the Partiesplead and Jdg- 
ment is given upon Demurrer fo? the Plaintiff, tho' no Pledges are 
returned, oz found, pending the Suit; pet this is not erroneous, be- 
cauſe it was not required upon the Plaint in the Countrp to. find 
Pledges, as it is in the Caſe of an Oziginal, and the Sheriff when 
he made Deliverance, took Pledges fo2 his Indempnitp. Trin. 9 Car. 
B. R. between Randal and Score adjudged in a Writ of Erroz upon a 
—— in Banco, this being aſſigned fo Erroz. Intratur Paſch. 8 Car. 

> Ot. 422 190 PS ? | 0-03-20 
(e) 1 Jon. 19. But Paſch, 15 Car, B. R. between (e) Groſſe and Boſcawen, . ſuch 
39. S. O. Exception Wag taken in Arreſt of Judgment, and per Curiam held 
and S. P. erroneoug; but Pledges were permitted to be put in, (f) in as much 
=o as it was befoze the Judgment, and ſo pending the Suit, and (o it 
S. C ond Wag helped. 57 
S. P. per Cut”, (f) At what Time Pledges may be found, vide 2 Rol. Abr. 259. 


La 


berween Breſey and Lapworth adjudged, this being moved in Arreſt 


(a) 


Error. ap 


(G) (a) Error in Proceſs. * 


A 

(a) ; was this 

| | videthr as 

I. IJ there be an Omiſſion of anp Wit in Pzoceſs, oz one W2it our Title . 


awarded in licu of another, and Judgment given thereupon mendment 


wirhour anp Appearance of the Partp, this is erroneous. (b) a firſt 


3 H. 6. 9. | (b) L Rol. 
| | Abr. 779. 
pl. 3. S. C. vide and the Notes there. 


2. In Debt. ik there be but two Capias's awarded, and then an 
Exigent, this is erroneous. 3 H. 6. 9. 

3. Ik a petit Cape be awarded in lieu of a grand Cape, and the 
Demandant recovers thereupon, this is erroneous. 3 H. 6. 9. 

4. In Debt, if a Capias be awarded befoze anp Summons, and 
Judgment after given, this is erroncons; fo2 there ought to be a 
Summons awarded bp the Law, befoze any Capias ought to Aſſue. 

Paſch. 3 Jac. B. R. between (c) Banks and Pembleton adjudged in a (e) My ſe- 
Writ of Erroz. Paſch. 5 Jac. B. R. between (d) Ballard and Cook cond Part 
adjudged, which intratur Trin. 4 Jac. Rot. 681. Hill. 4 Jac. B. R. bes 437; pl. 11. 
tween (e) Moyle and Catchnud adjudged, Which intratur Trin. 4 Jac. — 2 Rol. 
Rot. 1609. D. 2. 8. C. 


(d) My ſe- 
cond Part 431. pl. 11. S. C. (e) My ſecond Part 431. pl. 11. S. C. 


5. In a præcipe quod reddat, if the Tenant befoze the Statute of 
31 El. (f) be returned ſummoned; where no Summons was made, and (f) But if 
upon this the Tenant loſes by Default, pet this Nonſummons is not the Sheriff 
crroneous, koz the Juſtices have given a good Judgment, and 5 — 
Party cannot aver againſt the Return in a Wzit of Erroz upon the Names of che 


ſame Judgment. Hill. 37 El. B. R. between (g) Collet and Marſhall. Summoners 


| and Viewers 
it was Error; for if no Summons was made, the Party could not have a Writ of Diſceit + non 
conſtat de Reco2do, againſt whom he ſhould have it. Perrill and Robins, Cro. El. 557. Moor 459. 
pl. 635 ; 8 El. 371, 397. S. C. and S. P. per Cur'. Moor 349. pl. 467. S. C. My ſecond Part 
543. N. 3. % K 7 | 


6. (h) So it is not erroneous by the Statute of 31 El. cap. 3. if he (h) Noy 22. 
was not ſummoned accozding to that Statute. Hill. 37 El. B. R. be⸗ S. P. cited 
tween (i) Collet and Marſhall adjudged. Vide the Statute, | * adjudg- 
| | | (i) Cro. El. 
371, 397. S. C. adjudged per tot Cur'; con Gaudy, Moor 349. pl. 367. S. C.“ aa; == 128. 
S. C. adjudged, . | ; | 

7. In an Action upon the Caſe, if the Plaintiff declares that A. 
was indebted to him in 10 l. and he exhibited a Plaint in the Court 
of Exeter ſecundum conſuetudinem, and upon this a Capias was award⸗ 
ed againſt A. ſecundum conſuetudinem, and upon this A. Wag arreſted, 
and thereupon the Defendant p2omiſed that in Conſideration the 
Plaintiff veller permittere A. to go at large, and not farther to p2olecnte 
the ſaid Plaint, he aſſumed to redeliver A. agatn to the Cuſtodp of the 
Serjcant that arreſted him befoze ſuch a Dap, oz otherwaps to pay; 
and avers that he ſuffered him to go at large, 8&c after a Derdicn 
upon Non aſſumpſit pleaded, and Judgment faz the Plaintiff, it wag 
aſſigned ko: Erroz, that the firſt Pzoceſs againſt A was a Capias 
Without anp Summons, pet the Judgment was affirmed ; but no 
Bodp was of the other Part, to ſhew to the Court, char in this 
Caſe A. never appeared to the Plaint, ſo that he never made the 

P2oceſs good by any n Trin. 8 Car. B. R. between _ 
p ins 


4 Py _ 99 4 a 


Error. 
, kins and Snelling adjudged in a Wzir of Erroz, upon a Judgment in 
Exeter. Intratur Trin. 7 Car. Rot, 630. a 
8. Ik one indiced of Felonp be rendered, and hath a Superſedeas, 
and delivers it to the Sheriff befoze the Exigent is pzonounced and 
returned, if the Exigent be after pzonounced and returned, it is erro- 
neous, 18 E. 3 38. . : 
9. So if he never delivers it to the Sheriff, pct the Exigent is er- 
5 fo2 this loſt its Fozce bp the Render and Superſedeas. Con- 
tra 18 E. 3. 38. ; | | 
10, If the King pardons him pending the Exigent, and notwithſtand⸗ 
ing the Sheriff pzonounces the Exigent, it is erroneoug. 18 E. 3. 38. 
(a) Whether 11. If an Action of (a) Dower, by Wap of Plaint and not Wzit, be 
abe neden bꝛought in an inferio2 Court (b) by the Cuſtom of the Court, and 
rained by the Plaintiff thereupon recovers bp Judgment, this is crroncous ; 
Cuſtom in an becauſe it is (c) againſt the Statute of ＋ Charta, to ſue bp 
RIS? Plaint in a real Action. Hill. 11 Car. B. R. 
(*) Fol. 294. Cremer per Curiam, in a Writ of Erro: upon ſuch (“) Judgment in 
rio. Lynn, and the Judgment reverſed koz this Tauſe among others. In- 
Court, Cro, tratur H. 11 Car. 
El. 101. vide, | | 
(b) Lomax and Jrmozer, a like Judgment reverſed, no ſpecial Cuſtom being laid. 2 Levin. 98, 123, 
doubted per Pale, whether the Judgment would have been good, if a Cuſtom had been alledeed : 
but he ſaid that Aſſiſes of freſh Force were brought by Cuſtom in other Places, as well as London, 
tho' their Cuſtoms not confirmed by Parliament, 1 Vent. 267. not determined whether it might be 
good by Cuſtom. Raym. 233. 1 Keb. 277, 326, 421. S. C. (e) Uide 2 Inſt. 311. 


12, In an Action of Debt in an inferio2 Court, if the SBummons 
be awarded, and after a Capias, and upan this a Cepi returned, and 
the Ketoꝛd is returned in a ((Irit of Erroz, that ar the Return of 
the Cepi quod Defendens venit & comperuit, and thereupon two 
others came in their p2zoper Perſons, and became Bail koz him; and 
after a Dap is given to the Defendant till another Court, at the 

Pzaper of the Plaintiff, and no Mention of anp Pꝛaper oz Jmparz- 
lance of the Defendant ; and at the other Court he makes Default, 
and upon this Judgment is given by Default againſt him; this is 

erroneous, becauſe the Kecozd is not that he appeared in pzoper 
Perſon, oz by Atto2nep; fo2 the Clerks de B. R. ſaid, that it is uſed 
always to be ſaid, that he appeared in pzoper Perſon, oz by Attoz⸗ 
ney oz Guardian; foz a Man may appear bp anp of theſe Maps. 
Mich. 15 Car. B. R. between Orchard and Jenkins adjudged in a Writ 
of Erro2 upon a Judgment in Briſtol, and the Judgment reverſed 
accozdinglp fo this Erroz. Intratur Mich. 14 Car. Rot. 194. 

13. In a Writ of Covenant between Foſter and Foſter, the Com- 

miſſioners upon the Dedimus having taken the Conuſance, return 

Executio iſtius Commiſſionis patet in quodam panello huic commiſſioni 
annexo, where it ought to be in quadam Schequla; pet this is not 
erroneous in the Fine, fo2 this had been Well, if it had been onlp 
executio patet in hac annex', Witheut other Moꝛds; and ſo it was laid, 
tt would have been good, if no Wozds had been Mrit thereupon, but 
had onlp returned the Conco2d under their Seals. Trin. 4 Jac. B. R. 

(d) Cro. Jac. (d) between the Earl of Bedford and Foſter adjudged in a Writ of 

77. S. C. ad- Erroz. | | | 

judged. ; 
14. Da in the ſaid Cale, if in the Label annexed to the Præcipe, it 
is there recited the Parties are named Foſter and Foſter without 
naming their Chziſtian Names, and in the Conco2d their Chziſtian 
Names are named; pet this is not erroneous, foz not naming their 
Chziſttan Names in the Præcipe, fo; the Kieaſon in the Point befoze. 
Trin. 3 Jac. B. R. (e) between the Earl of Bedford and Foſter adjudged 

(e) Cro. Jac. i a (Urit of Erro. 

77. S. C. but | 

S. P. does not appear. 


t Ki 8⁰ 


etween Hodgſon and 


CO 


eee ee 


port of which Books this being aſſigned 


8 


r 


Error. 


— L —_— 


15. Ho in this Caſe, it in the Label the Præcipe be de 8 Meſſuagiis 
& 2 Meſſuagiis, and the Conco:d 13 well, ſcilicet, 2 Meſſuagiis & 2 Tof- 
tis; pet this Dariance is not Erroz, becauſe the Præcipe in the La⸗ 
bel is not neceſſarp, but idle; koz the Concozd is in the Wit of Cove- 


naat, which is the material Thing, and the other but Surpluſage; 


fo the Juſtices Who take Fines never return upon their Dedimus, 
moze than onlp the Concozd. Trin 3 Jac. B. R. between the Earl of 
(a)- Bedford and Foſter adjudged in a Writ of Erroz, | 


16. (b) Ik the Dedimus poteſtatem to take the Conuſante of a Fine, 4. 8 p. 
bears Date (c) befoze the Writ of Covenant, this is Erroz; fo; adjudged. bur 
the Dedimus poteſtatem ſays, ſcilicet quod cum breve pendeat de placito vibe Cro. El. 
Conventionis, &c, and this cannot be pending, When ir bears Teſte 275- 1 Rol. 
after. Hill. 42 El. B. R. adjudged in a Writ of Erroz. Brook Fa z. 
35 H. 8. 262. 1 H. 7. 9. Fitz. Nat. 146. G. Hill. 10 Car. B. R. between 2 2d the 
(d) Herbert and Benion, per Curiam inttatur. | ſame Dato, 


| n : or after be- 
fore the Return of the Writ of Covenant; for the Writ of Covenant may be ſaid to be depending be- 
fore the Return, Arundel and Jrundel. Cro. El. 677. Cro. Jac. 11. and vide Cro. El. 275. (d) Cro. 
Jac. 392. S. C. Moor 847. pl. 1148. S. C. 3 Bulſt. 134. S. C. 1 Rol. Rep. 250, 223. S. C. by the Re- 

for Error, the Parol demurred for the Infancy of the De- 
tendant in Error, who after coming of Age, a Reſummons was granted, as appears in 1 Jon. 419, 420. 
and the Caſe appeared as follows herein in Placito 20. vide. 


17. Vide Mich. 43, 44 El. B. R. between (f) Arundel and Arundel (f) co, El. 
contra, Hill. 13 Jac. B. R. | 677. S. C. 

3 Cro. Jac. 11. 

S. C. velv. 33. S. C. 


18. Ik the Dedimus poteſtatem be to take the ConnCance ok Lands, 
Tcncments and Hents, and no Conuſance is made of rhe Rent, and a 
lo the (g) Dedimus not purſued in the Whole; pet this is not er- (8) Pur if 


roneus. Mich. 43, 44 El. B. R. between (h) Arundel and Arundel Ot omg 
Curiam. | — — 
iwo, and the 


Fine taken by one only, this is Error. Cro. El. 240. Yelv. 34-  — But where a Dedimus is to take 
the Conuſance of four, and the Conuſance of three only is returned; how this may be 4 
vide Cro. El. 576, 577, and vide 2 Sid. 94, 96. and Poſt” under Title Fines. (h) Cro. Jac. 11. 8. C. 
adjudged, the Pevimus- being to take the Conuſance of « Manor, twenty Acres of Land, and 4os. 
Rent: And Popham ſaid, where à Fine is of a Manor, and Rent under 51. it was the Courſe of the 
Fine-Office, not to mention the Rent in the Fine, and vide Cro. El. 275. 


19 A the Writ of Covenant bears Teſte 23 Jan. and the Dedimus 
poteſtarem the 24 Jan. and the Writ of Covenant is returnable Octa- 1 
bis () Purificationis, Which is the rzth of February ; and the Caption (+ Fol- 793. 
of the Fine taken befoze Gawdy Juſtice is the 14th of February, and 10 N 
certified upon the Back of the Dedimus poteſtatem; £0 that the Cap- 
tion is after the Return of the Writ of Covenant, pet this is erro- 
neoug. Trin. 5 Jac. B. R. Mich. 5 Jac. B R. between (i) Champernon (i) Cro. Jac. 
and Godolphin. Dubitatur Mich. 5 Jac. B. ſame Caſe per Curiam. . 

| S8. F. does NO 


appear. Hur. 135. S. C. vide. 


20. Jf upon a Fine levied at the Gzand Seſſions in Montgomery, 
the Necozd in che Writ of Erroz is certified, that A. bzought a Writ 
of Covenant againſt B. &c. and that this bose Date 8 Juhi, 7 Jac. 
and it is als certified, that a Dedimus poteſtacem was granted be⸗ 
tween the Came Parties, and of the ſame Pꝛemiſes which boze 
Date beloze, ſcilicet, 6 Feb. 2 Jac-in which it is recited quod cum breve 
noſtrum de Conventione pendet, and the Indozſement of the Exctution 
thereok is certified, ſcilicet Executio patet in quadam ſcedula huic 
annexa, and after there is certified a Præcipe between the Parties, 
Sc. and The. Concozd thereupon & caprio & cognitio 18 Feb. 2 Jac. 
coram nobis, &c. virtute brevis de dedimus poteſtatem huic concordiæ 

I anne xi 


* — R .. — 
— 


5 — 


95 = Error. 


annexi, and after it is certified hæc eſt finalis concordia facta, &c. præ- 

dicto die Lune 24 Julii, 7 Jac. and p2oclaimed then, and the Writ of 

Erro2 is b2oughr to reverſe this Fine, which was levied at a grand 

Seſſions held die Lunæ 24 Julii, 7 Jac. and aſſigns fo2 Erroz that the 

Dedimus poteſtarem boze Mate ' befoze the W2it of Covenant; but 

whether in this Caſe it ſhall be intended bp the Court, thar this 

Fine was levied upon the Conuſance upon the Dedimus poteſtatem, 

oz after in Court, is the Queſtion ; the Conulance upon the Dedimus 

being 2 Jac. and the Mrit of Covenant and Fine perfcaed 7 Jac. Hill. 

(a) 1 10 Car. B. R. between (a) Herbert and Benion, dubitatur, J. veing foz 
: Kol: Rep: the Dekendant in Erro2; but Come of the Judges ſaid, that this can: 
250,323. 8.C. not be a Fine levied in Court, becauſe there are not the Parts of 
Moor 847- ſuch Fine, Without that Which Was done upon the Dedimus poteſta- 
pl. 1148. S. C. tem. But Trin. 14 Car. it was argued bp Berkly and Croke that it 
3 Bull: ie was not Erroz, becauſe it ſhall be intended to be levied in Court: 
Aer of But Mich. 14 Car. it Was argued bp Jones, who ſeemed econtra ; 
which Books, fo2 that this could not be in Court, being that there was but one 
after this be- Conco2d certified, and this appeared to be taken in the Countrp be- 
705 N foze Commiſſoners, and not in Court; and the Concozd is ſuch an 


the Defen. eſſential Part of the Fine, that it is not good Without it; and if 


dant in Error (here Was another Concozd in Court, there might be a Diminution 


had his Age. alledged, and thereupon to have it certified upon a Certiorari, other- 
1 Jon. 419, wiſe ſuch thing Which could not be, unleſs it be of Kecozd, ſhall not 
420. being of he intended if it do not appear to the Court by the Keco2d it ſelf, 


Ape, a Be” and after, Hill. 14 Car. Brampſton Wag of the ſame Opinion With 


granted. and Jones, and ſo the Court divided. 


rhe Court | | 
divided. 21. In a Writ of Erroz in Banco, o: Banco Regis, upon a Judg⸗ 
ment given in an inkerioz Court, if the Stile of the Court be en- 
tered in this Manner, Coram J. S. Majore, and the Burgeſſes Burgi 
prædicti, and does not tap, ſecundum conſuetudinem villæ prædictæ, this 
(b) For this 1g erroneous, (b) fo2 it ought to appear to the Court, Where the 


_— 1 5 feco2d is removed bp Wit of Erroz that thep have Power to hold 


Godb. 380. Plea by W2zeſcription, o: by Letters Potent of the King, Mich. 


Cro. Jac. 184, 38, 39 El. B. R. between (c) Holman and Collins adjudged, 


- 493, $32» 


Yelv. 46. 2 Mod. 197. Stile 131. (e) Cro. El. 489. S. C. adjudged. Moor 422. pl. 588. S. C. ad- 


judged. Owen 50. S. C. adjudged. Noy 35. S. C. adjudged. 


(d) The 22. Ik the Plaint (d) in an inferioz Court be in Placito tranſgreſſionis 
Plaint may ſuper Caſum, and the Declaration is in Placito debiti, and the Judg- 
be goneral, ment is given thereupon fo2 the Plaintiff; this is erroneoug. Hill. 
bane any 10 Car. B. R. between Bowman and Hixſon per Curiam, and ſuch 


Sum. Stil. 86. Judgment given at St. Albans reverſed accozdingly. Intratur Mich. 
Where the 10 Car. Rot. 34. | 


Plaint was in 


Debt for 141. and the Count for 121. Billingham and Uaviſoz. 1 Vent. 6. 2 Keb. 59o. and vide Stile 


113, 244- 


(e) Cro. El. 23. (e) If a Man declares in an inferioz Court in an Action againſt 


Sale, wberel. S in Cuſtodia de J. D. Herjeant and Miniſter of the Court, this is 


ir did not ap- hat gund, Without any Averment that he took him in Cuſtodp by 
pear that the Foce of the Pzecept, oz Pzoceſs of the Court, oz ſuch like. Trin. 
. 1649. between (f) Lawe and Doddeſworth adjudged in a Wzit of 
(*) Fol. 796 Erro, upon ſuch Judgment in (*) the Court of York (as it ſcems) 
FS {> and the Judgment reverſed accozdingly, where the Defendant de- 
came in by Murred there upon the Declaration fo2 this Cauſe, and this over- 


Attachment, ruled, and Judgment given there againſt him. 
or that he 


declared againſt him ſub Cuſtodia, #c. but only A. queritur verſus B. de placito franſgr*, æc. & ſunt 
plegit Jt poalegurend „ J. D. & R. R. & unde id. A. queritur quod cum, ac. (f) 1 Rol. Abr. 780. 


24. In 


* . * 
— . _— 4 g* - In —_—  - end a= 3 — < ͤ—— — _ Wo 
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Error. 

24. In a Formedon in Diſcender, if the Demandant counts that 
A. gave it to B. in Tail per quod B. was ſeiſed ut de feodo & jure 
per formam, &c. this is good and not erroneous, though the Wozds 
ſeem to imply that he was ſeiſed in Fee; foz in as much as he ſaps 
per formam, $%c. it ſhall be intended a Fee per formam doni, which is 
in Tail, and this is the uſual Count. Hill. io Car. B R. between 
Cowpe and Turner per Curiam, adjudged in a Wzit of Erroz: Intratur 
Hill. 9 Car. Rot. 253. - | | er | my 

25. Jn an Action of Debt in Banco, if the Plaintiff declares, and 
does nor ſap after, as is uſed in Banco Regis, & petit quod Defendens 
reſpondeat ; but thereupon Judgment is. given againſt the Defendant, 
upon non ſum informatus, tho' it wag ſaid that the Court ought not to 
give Judgment fo2 the Plaintiff without his Pꝛaper, ag not to increaſe 
the Coſts Without the fequeſt of the Plaintiff; pet this is not erro- 
neous, becauſe the Bꝛinging the Action is a Demand of it ſelf, and 
this is the Hſe de Banco, to enter the Judgment ſo Without ſuch 
Pꝛaper. Paſdh. 11 Car. B. R. between Preen and Keel adjudged, and 
the Judgment given in Banco affirmed acco2dingly. Intratur Hill. 
10 Car. Rot. 907. | Nth | 

26. Jt an Jnfant appear by Attoznep, where he ought to appear 
by Guardian, this is erroneous. Mich. 15 Jac. B. R. between (a) (a) Cro. Jac: 
Weſtcot and Cotne adjudged per Curiam, and a Judgment reverſed 422441,442+ 
ko: this Cauſe. Co. 8. Beecher 58. b. Co. 9. Ab. Str. Mar» 30. 1 H. 5, 25; $0948" 
6. 22 H. 6. 31. b. n — ' Ot ou 


8. Go adju — 
Rep. 380. S. C. and S. P. admit; my firſt Part 602. pl. 2. S. C. which vide and the Notes there- 


ed. 1 Rol. 


27. Mich. 11 Car. B. R. between Scawen and Arundel, a Judgment 
given in a Common Kecovery, in which the Tenant being an Inkant 
appeared bp Attoznep, reverſed per Curiam, in a Wzit of Erroz. In- 
tratur Trin. 11 Car. B. R. Rot. 31s. | 5 5 

28. (b) In an Action upon the Caſe, if the Judgment be given (6) Pewcon's 
by nihil dicic againſt the Defendant; and the Kecozd is quod Defen- Caſe. S. P. 
dens per with a Blank, attornatum ſuum venit & defendit 1 Rol. a 
vim, &c. & nihil in barram dicit, &c. this is erroneous, becauſe there 33H 357- 
is not any Attoznep named, Mich. 13 Car: B. R. between Chapman} Bult. 104 
and Chaundler per Curiam, a Judgment in Banco reverſed fo2 this adjudged. 


Cauſe, Intratur Hill. 12 Car. Rot. 310. | My fur Part, 
OO. pl. 3. 
which vide and the Notes there, and Cro. El. 5 3 


29. Jf a Clerk in Chancerp declares there bp Bill, by Fozce of 
his Privilege, he being Within Age, and not bp Guardian, aud 
after he comes of full Age, and after thep plead to Jſſue, and akter 
it is tranſmitted in Banco Regis, and there Judgment is given fa: 
the Plaintiff after a Derdic foz him; this is erroneus, (c) becauſe he (c) For this 
did not appear by Guardian, fo2 if it ſhould be admitted he appeared =_ 5 _ 
in pꝛoper Perſon and declared, and not by Attoznep; pet it is erroneous, t. 0! 
fo2 it is moze dangerous foz an Jnfant to appear in Perſon than by pl. z. 
Artoznep, becauſe if an Attoznep defrauds him, an Action lies a- 
gainſt him, but if he appears in Perſon, there is no Kemedy againſt DT 
any one, Trin. 1650. between (d) Dawks and Peyton adjudged per (d) Stil 216, 


Curiam, and the Judgment reverſed accozdingly, to: this Erroz. 2025 Gat 
ratur. * | beis after 
i Verdict, it 
1 | was ſaid by ales to be helped by 21 Jac. 

1 Ge 39. (a) 


98 Error. 


(a) Cro. El. 3. (a) Af a Woman recovers in a Mrit of (b) Dower againſt 
2 1 3 an Jnfant by Dekault, this is not erroneous; fo2 the Parol ſhall 
ec, <p not demur in this Writ, Trin. 4 Jac. between Eppes and Eppes ad- 


ac. 111.9.P.: . 2102 2012 . 
Aasadged. judged, Hill. 41 El. B. R. between (c) Williams and Williams per Curiam: 
2 Br. 118. S. P. 
adjudged. but vide 2 Leon 39, 189. (b) Otherwiſe of a Recovery in other Actions. Bendl. pl. 3. 
2 Inſt. 484, 48 5. 2 Rol. Rep. 16. (c) Cro. Eliz. 557, 567. S. C. adjoznat', Moor 342. pl. 46 5. S. C. 
and ſaid the Court ſeemed inelinable it was no Error, becauſe not an Action in which the Infant 
could have his Age. Cro. Jac. 392. S. C. cited. Moor 847. S. C. cited. 2 Rol. Rep. 326. S. C. cited, 


(d) 2 Inſt. 31. (d) If a Recovery be had by Default in a real Action againſt one in 

433, 484,8. P. Priſon, it is Error. Litt. Sect. 438. for he ſhall have no Writ of Diſceit, be- 

ah cauſe the Summons was according to Law, by Summoners and Veiors, and 
the Lands taken into the King's Hand by the Pernor. Co. Lit. 259. b. 


NL (H) What Things ſhall be Error in the 
mY Name of the Jurors, or Parties. 


1. TIF J. Brook be returned upon the Venire facias to try the Iſſue, and 

J. Brook is ſwozn and tries it With others; pet this is good 

without any Amendment, oz Examination whether he be the lame 

<a, fo2 though it was objected that the Names of Men have their 
enomination, ſome of their Trade, and ſome of the Place where 

thep inhabit, and then here Broke and Brook, ſcil. a River differ, pet 

(e) My firſt The Court Would not intend it, aud thep are (e) idem ſonantia, and 
Part 333. pl. therefo2e good, Mich. 9 Car. B. R. between the King and Jennings, in a 

21, 4. Wzit of Erro; upon a Judgment in a Quare impedit in Banco. 


„ end dl... >. 


(I) What Things ſhall be Errors in Pro- 
ceſs, or Execution thereof. 


I. FF an Habeas Corpus iſſues tempore Regis Jac. to have the Jurp - 
ſummonit' in Curia nuper Reginz, and after the Diſtringas wag tu 

diſtrain the Jury ſummonitos in Curia noſtca, this is erroneous ; foz 

the Jurp cannot be ſummoned upon other Writ than the Venice facias, 

fo2 after bp the other Writs thep are attached and diſtrained. Trin. 

3 Jac. B. R. between (a) Knowles and Burtenſhaw. (a) Cro. Jac. 

9. S. C. My 


b 9 8 
| firſt Part, 333. pl. 18. S. C. which vide with the Notes there. 
2. Ik the Bail ſues an Audita querela, and a Scire facias thereupon, 


Which recites the Audita querela and the Capias againſt the Pꝛintipal, 


and the Return thereupon, Which Capias Was aWarded tempore Re- 

ginz El. and the Scire facias is recited to be per breve Domine Reginz 

Angliz Vicecomiti noſtro de S. direct', which is to the Sheriff of the 

King which now is; this is Erroz by the Common Law, but 

is now amendable, Paſch. 3 Jac. B. R. between (b) Barns and Wor- (b) My firſt 
lich admitted. Part, 333. 


| : pl. 19. S. C. 

3. In a Writ of Dower de tertia parte x Meſſuagii 1 Stabuli r Hor- 
rei, &c. If the Defendant pleads ne unque ſeiſie que Dower, upon 
which thep are at iſſue, and at the Niſi prius the Tenant makes De- 
faulr, and a Petit Cape is awarded, and the Sheriff returns quod 
cepit in manus tertiam partem x Meſſuagii x Horrei, &c. but makes 
no Mention of the Stable, and upon this Judgment is given foz 
the Stable, ag Well as fo2 the eſt; this is erraneous. Mich. 
19 Car, B. R. between (c) Taſh and Hamets per Curiam, in a Writ of (e) 1 jon. 397. 
Erro2 upon a Judgment in Banco. Intratur Mich. 9 Car. Rot. 420. $.Cadjudg'd 
and adjudged alſo that this cannot be amended, | 

4. Ik the Sheriff of a Countp levies a Fine, and in this the 
Writ ok Covenant is directed to the Cozoners, becauſe it was 
bought againſt the Sheriff himſelf, and this is returned by them, 
and upon this the Fine levied ; this is not erroneous, though there 
cannot be anp Favour in the Execution of an oziginal Writ. Hill. 
10 Car. B R. between (d) Done and Smethurſt dubitatur, this being (a) cro. Car. 
aſſigned fo2 Erro2 upon a Fine levied in Cheſter, But Mich. rr Car. 413,416. S. C. 
adjudged per totam Curiam, that this is not erroneous ; but that adjudged. 
pꝛoperlp it ought to be awarded to the Cozoners, becauſe the She- 1 the 
riff is Party; as the Ule is in ſuch Cafe, as Was certified by the eee 
Curſitoz8. Intratur 8 Car. Rot. 130. and the Judgment in Cheſter and Tae 


affirmed acco2dinglp. | | a Fine there- 
1 upon, ſhall 
never after aſſign it for Error. 1 Jon. 373. S. C. adjudged, 


5. Tf a Judgment be given by Nihil dicic in an inkerioz Cour?, 
held befoze the Steward bp Letters Patents Within Time of M. - 
mozp, the Writ of Jnquiry of Damages ought to be awarded r.- 
turnable in Court, to be inquired (e) there, unleCs ſpecially other- (e) where 
wiſe declared by the Letcers Patents, ſcilicer, that the Bailiff cf che Wric was 


to the Ser- 
jeant to inquire, &c. returnable in Court, where the Inquiry was made, &c. an feld Error, becauſe 
the Inquiry was not warranted by the Writ, 1 Brownl. 203. Yelv. 69, 70. | 


1 _ the 
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100 Error. 
the Court, oz other Offcer ſhall inquire ; (*) koz otherwiſe the Eai⸗ givi 
(*)Fol. 798. liff ſhall take an Oath upon the Inquirp Without exp2eſs Authozity. giv! 
= Ps Trin. 14 Car. B. R. between (a) Worſely and Metcalf dubitatur, Croke laſt 
92 Hurt. Contra Berkly ; intratur Trin. 13 Rot. 561. in a Writ of Erro2 upon a Ver 
257, pl. 2. S. C. Judgment in Eſherisfotd; but thep agreed that the Sheriff might, and 
becauſe he is an Officer known and (won, and ſo in divers inkerioz but 


Courts by Pzeſcription, the Serjeant oz Bailiff map. But Mich, 
14 Car. the Judgment was reverſed per Curiam fo2 this Cauſe. 
6. Jf a Man be indicted of Barretry bekoze the Juſtices of 
Peace, and the Retozd is ideo venit inde Jurata, &c. and the Jurp 
returned per W. and L. and it does not appear whether thep were ee, 
Sheriffs, 02 had Authozity to return it; pet this is good, being in 
Denbigh. Trin. 15 Car. B. R. between the King and Baniſter in a 
Writ of Erroz per Curiam, but adjourned fo2 Pzecedents ; but this 
_ after reverſed fo2 other Cauſe; but per Curiam, this is no | adjul 
Erroꝛ. | RY = | 
7. Upon an Jſſue joined in an inferio2 Court, if a Venire facias 
be awarded to the Officer quod venire faciat 12 de vicineto, &c. dulp, 
and the Officer returns Præceptum prædictum cum panello annexo, & 
quod fuir ſervitum ſecundum exigentiam warranti ; but it does not ap- riam 
pear what were the Names of the Jurozs, nec quot fuerunt, ſcilicet 12. 
oz other Number, this is not good. Hill. 14 Car. B. R. between 
Whitrow and Edmond per Curiam, and Judgment given in Kingfton 
upon Thames, reverſed fo this Cauſe. Intratur Mich. 14 Car. Rr. 
8. Upon Not guiltp pleaded to an Indicment of Barretrp, befoze 
the Juſtices of a Bozough Vill, that Hath Power bp Charter to 
hold a Seſſions, a Venire facias is aWarded, and the Kecozd is, & 
Juratores inde prædicti per A. & B. tunc Ballivos Burgi & Ville predict 
impannellati exacti quidam eorum videlicet, &c. venerunt, &c. and there⸗ 
upon there is a VDerdid and Judgment; this is erroneous, fo? 
that it map be that theſe Bailiffs were Bailiffs of the Dill foz 
other Purpoſes; as to collec their Kents, and ſuch like, and not 
* Miniſters of the Court; fo; it ought to be by A. and B. Bailiffs and 
Miniſters Curiz præd' Paſch. 16 Car. B. R. Banneſter's Caſe adjudged 
per Curiam, and a Judgment in Denbigh reverſed actozdinglp in a 
Writ of Erro?. | 
9. Ik a Diſtringas iſſues, and alſo apponere thereto decem Tales, 
this is erroneous, foz the decem Tales cannot be put thereto, but to 
the firſt Jurp ſummoned bp the Venice facias. Trin. 3 Jac. B. R. be- 


(b) My firſt tWeen (b) Knowles and Burtenſhaw adjudged, 
P 
pL 1 8.8. C. which vide with the Notes there. 


10. Jf an Jſſue be joined in an inferio2 Court, that hath Potter to 
hold Court from Weck to Week, and the Court awards a Venice 
facias, returnable the ſame Court, and thereupon a Jurp is 
returned, and the Jſſue tried the ſame Court; this is erroneous. 
Trin. 14 Car. B.R. between Morgan and Bodington adjudged, and 
the Judgment reverſed accozdingly. Intratur Hill. 13 Car. Rot. 1022. 

11. In an Action upon the Statute de R. againſt thzee, and after Jſſus 
one dies, and notwithſtanding Pzoceſs is awarded againſt all thzee, 
ſcil. againſt him that is dead and the others, and upon a Diſtringas an 
Inqueſt is taken; pet if the Plaintiff relinquiſhes his Suit againſt 
him that is dead, and hath Judgment only againſt the other two; | 
this is not erroneous, fo2 the Wzit was not abated againſt all by 

3 the Death of one, and the Pzoceſs as to him that is dead is 
(e) Fitz. Br. void. (c) 4 H. 7. 7. per Curiam, this is not Cauſe to arreſt the Judg⸗ 
185. S. C. ment. Mich. 14 Car. in Camera Scaccarii between Hiplyn and Slack, 

per Curiam adjudged. no Erroz, and the Judgment given in B R. 
in an Ejectione firmæ affirmed accozdingly, Where the P;oceſs was 
continued after Jſſue againſt him that Wag dead, and a Verdict 
TE-TY | given 


* 


* 


Error. 101 


wen againſt him alſo; pet in as much (“) as no Judgment was RALF, 

Tiven again him, (a) but a Surmiſe made that he died after the (0 Fol. 799. 

laſt Continuance, there being a Continuance from the Dap of the Vide 

Verdict (this being in Banco) till another Wap in the ſame Term, (All. M 

and then Judgment given, and lo no Judgment given againſt him, 556. s. 4. * 
but onlp againſt the others; this Was not Erroz. 767: 2 . 

| | the 
Notes there. 


e 


If (b) the Venire upon a proper Suggeſtion is awarded to the Coro. (b) Carne 
we; and 2 Tales de Circumſtantibus after returned by the Sheriff, this is and Paſtow, 


Error not helpt after Verdict, by the Statutes of 38 HF. 8. and (c) 18 El. Cra. Hl. 831. 


Trin. 36 El. between (d) Morgen and Wye. Moor 316. pl. 482. adjudged. (c) Mide my 


f 1 Part 3 52. 
and the Notes upon the Statute there, and vide Stat. 21 Jac. cap. 13. (d) Cro. El. 574. S. C. 
adjudged, Yelv. 15. S. C. cited. 


13. If the Sheriff according to the Statute of York, wiz. 12 Edu. 2. cop: 
5. does not ſet his Name to the Return of an Habeas Corpus, or Decem Tales, 
(e) this is Error. Hill. 38 Elix. between (f) Blodwel and Edwards, per Cus (e) But 
riam, Cro. Eliz. 509. reſolved upon a Writ of Error. where ſuch 


| ; Erroz after 
Uerdict is helped. Vide 21 Jac, Cap. 13, (f) Moor 430. pl. 602, S. C. adjudgeds 


102 Error. 


(K) What Things ſhall be Error in the 
(a) Of the awarding of (a) Proceſs. 


Venire, Stile 
40, 183, 195. 
* Sand. 393+ | 
Tr. vt [2 an Acion in an inferio2 Court after Iſſue joined, a Conti- 
Cro. El. 467. nuance is made ad proximam Curiam tenendam ſuch a Dap, &c. 
Oven 59. at which Dap venecunt partes prædictæ, &c. ſuper quo a Venire facias ig 
ey Sie ,. awarded fo2 a Jurp, &c. and it is not ſaid it was awarded bp the 
4 © 3 Court, oz ad eandem Curiam; and tho' a Jurp is returned thereupon, 
ed, and vide and a Yerdict and Judgment upon this, pet this is erroneous; fo? it 
Stile 199, map be that this was awarded out of Court, and then it is a void 
248, 383. Trial. Trin. 1649. between Vigerous and Drake, adjudged in a Writ 

of Erro2 upon a Judgment in Exeter; Intratur 16 Car. B. R. Rotulo 

690. and lo after adjudged ſeveral Times. 

2. But if the Recozd be after Iſſue joined ſuper quo ad iſtam 

eandem Curiam, a Venire facias, 8c. is awarded, it is good. Trin. 1649. 

betwcen Peard and Harris in a Mrit of Erro2 upon a Judgment in 

Barneſtaple adjudged. Intratur Mich. 24 Car. B. R. Rot. 511. 

3. If an Elegit be entered upon the Roll in this Manner, wiz. Elegit 

ſibi liberari medietatem omnium terrarum & tenementor in comitat. S. tenend. Oc. 
quouſque, &c. omitting que fuer præd the Defendant; this is Error, though 
the Writ of Elegit, and the Return therof is well in this Point; for the 
Roll being faulty, it cannot be helped by the Writ. Mich. 5 Fac. between 
Keene and Owen. Hob. 90. adjudged upon a Writ of Error, and the Judg- 
ment in adjudicatione Executionis upon the Elegit reverſed. 


(L) In. Proceſs againſt Jurors and the 


Entry of ſuch Procels. 


I. TN an inferior Court if the Parties are at Jſſue, and thereupon 
P:oceſs is awarded to the Serjeant of the Mace (not naming 

his Name) & miniſter Curiz præd' quod ſecundum conſuetudinem Venire 
faciat a Jurp, &c. and at the Dap of the Keturn, ad quem diem præ- 
fatus Serviens ad clavam & miniſter Curiz prædictæ (without naming his 
Name) miſit præceptum ſuum præd' ei in forma predidiretum in omnibus 
executum & returnatum, &c. this is a good Return of the Jurp ; and A- 
ward of P2oceſs, fo: the Naming of him is not neceſſarp, fo2 it appears 
the Officer did it. Trin. 14 Car. between Bellamy and Davis adjudg- 


ed in a Writ of Erro2 upon a Judgment in Exeter, this being aſſigned 
fo2 Erro2, Intratur Hill. 12 Car. 

2. Jn an Aſſiſe upon an Aſſue of null tort, &c. if it be entered quod 
quidam Juratores venerunt & quidam non venerunt, upon the Habeas cor- 


pora returned, ideo conſidecatum fuit quod Vicecomes diſtringat Juratores 
N 2 | & 


Sw 
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Error. 


& apponat decem Tales, though it is not entered quot Juratores non ve- 
nerunt, nec quot Juratores venerunt nec quod Aſſiſa remanet capienda, be- 
cauſe a full Jurp did not appear, pet it is not erroneous. Mich. 38, 
39 Eliz. B. R. between (a) Blodwell and Edwards per Curiam. (a) Cro. El. 


0g. S. C. and 
S. P. per Cur” reſolved to be a manifeſt Error, though the Judgment was not then reverle} 3 


of a Defect in the Writ. 


3. Ik in an Alliſe it be entered quod quidam Juratores habuerunt viſum, 
& quidam non, ideo Aſſiſa remanet capienda, this is not good, but erro- 
neous, without ſhewwing quot habuerunt viſum & quot nor, ko; that it 
may be ſix had the Diew, which Had been ſufficient. (b) 15 H. 7. 16. (b) Br. Err. 
b (c) 1 R. 3. Mich. 38, 39 Eliz. B. R. in Blodwell's Caſe as 85. S. C. Br. 


greed. 2 5. S. C. 
. (c) This 
ſhould be 1 R. 3. 4. which vide Fitz, Err. 48. 


4. Jn an Action in an inkerioz Court, if the Parties are at Jſſue, 
and thereupon it is entered upon the ficeozd Ideo venit inde Jurata, &c. 
and a Jurp is thereupon returned, and it is not expzeſſed out of What AH 
Place the Jurp ſhall come, this is (*) erronedus. Mich. 9 Car. B. R.“ Fol. Soo. 
between Brodnox and Coppinger adjudged in a Mzit of Erro upon aa 
Judgment in the new Court of Marſhalſea, and the Judgment rever⸗ 
ſed accoꝛdingly; fo2 this is a ned Court by Letters Patent, and hath 
a limited Juriſdiction; and therefoze, tho" this is the Courſe of this 
Court and in Banco, B it is not good in tuch inferio2 new Courts, 
where the Court hath Jurisdiction (c) foz 12 Miles from Whitehall. (s) In the O- 

| 4 riginal it i: 

5. Ak an Jnqueſt of Office be awarded in this Manner, ſcilicet Ve- per. 
nire facias 12, &c. in an inferio2 Court, as in Norwich, when a Verdict 
is koz the Plaintiff, if a Venice facias 12, &c. be awarded bp the Cu- 
ſtom to inquire de vero debito, this is good. Hill. 11 Car. B R. be- 
tween Watſon and Smith adjudged in a Mrit of Erroz. Trin. 11 Car. 

B. R. between Slater and Bevis adjudged in a W2it of Ecroz out of Exeter. 

6. (d) In an Action in an inferto2 Court, if the Parties are at Aſſue, (d) stile 20. 
and thereupon it is entered upon the Necozd Ideo præceptum fuit J. S. S. P. adjudg- 
Servientiad clavam quod Venire faciat hic ad proximam Curiam ſuch a Dap, ed, but for 
tenendam, &c. duodecim, &c. per quos, &c. & qui nec, &c. ad recognoſcendum, this vide 
&c. quia tam, &c. and that at the Day the Serjeant returned his Die- 27.056, 164, 
cept lo to Him directed, una cum quodam panello de nominibus Juratorum , en _ 
in omnibus ſervitum & executum prout ei præceptum fuit, and thereupon Raym 20. 
the Jurp appears and tries the Jſſue fo: the Plainciff; this is not 
good, becauſe it does not appear of Wat Place the Venue came; foz 
tho? it be the Courſe of the Common Pls and King's Bench, 
that have a general Jurisdicion fo enter it With, &c. pet inferioz 
Courts that arc limited ougHt not ſo to do; foz no Wit of Diminu- 
tion oz Certiorari lies to ſuch inferio2 Courts to certify the Venire facias, 
and therekoze if it be not ſhewed in the Keco2d from What Place it Was 
aWarded, it map be miſawarded; and pet there ſhall not be any Means 
to reverſe it becauſe it is erroneous. Mich. 9 Car. B. R. betweeen 
Cawdwell and Nun, per Curiam, in a Wit ok Erroz upon a Judg⸗ 
ment in Norwich. Intratur Tr. 9 Car. Paſ. 10 Car. B. R. between Watſon 
and Cawſon adjudged upon a Writ of Erroz upon a Judgwent in 
Norwich, in two Actions. Intratur Trin. 9 Car. Rot. 862. and the Judg⸗ 
ment reverſed acco2dingly, Paſch. 11 Car. B. R. between Richards and 
Hance adjudged, Intratur Trin. 10 Car. Rot. 720. 

7. (e) It upon an Jſſue in a Bozough Court a Venire facias is a- (e) Lat. 214. 
Warded de (f) Burgo, and does not ſap infra Juriſdictionem Curiz, pet L. P. other- 
it is good, fo? it ſhall be intended all one. Mich. 9 Car. B. R. between _ in * 
Noble and Tonny adjudged upon a Writ of Ercoz upon a Jugdment Virus Which 
in Reading. Intratur Trin. 9 Car. Rot. 1377. ich 
the King. (f) So where de vicineto de Burgo, becauſe by Virtue of that Writ a Jury within the 
Borough may be returned, 2 Roll. Rep. 44. | 8. pon | 
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8. Upon a Venire facias to try an Jſſue, if the Sheriff returns but 
twentp-one, ſixteen of which appear at the Niſi prius, and a Tales is 
there awarded de Circumſtantibus, and the Jſſue tried, this is er⸗ 
roneous, fo2 that he hath not returned twWentp-four, fo2 though the 
Venire facias is per duodecim legales, &c. pet the Ozder Hath 
alwaps been to return twenty-four, and in as much as the Venice 
facias is bad, the Tales ig alſo Mich. 7 Jac. B. between 

(a) Cro. Car. Evans and Filpot, Paſch. 7 Car. B. R. between (a) Sainthil and Stocker 
223. S. C. adjudged in a Writ of Erroz, and Judgment reverſed acco2dinglp, 
18 8 Car. between Taylor and Nunly adjudged in B. R. Paſ. 
1 Books 11 Car. B. R. between Hurſon and Hame adjudged, this being moved 


it was agreed in Arreſt ok Judgment. 

by the great- , 1 

er Part of the Judges, that it was helped after Verdict by the Stat. of 18 Eliz. for which vide my iſt 
art 454. 


9. Ik upon the Venire facias twenty-four Jurozs are returned, and 
(b) Vide my upon the Habeas Corpora the (b) Chziſtian Name of one of rhe twentp- 
iſt Part 455- four is miſtaken, fo that he is bp Jintendment another Man; but 
he does not appear, ond a Tales is granted and a Derdict, this is 
helped by the Statute. Paſch. 11 Car. B. R. between Creed and 

Lucking adjudged per Curiam. Intratur Trin. 10 Car. Rot. 1178, 
„. s if an Jſſue be joined between a QDenizen and Alien, and 
Fol. For. © Venire (0) facias is awarded, and the Sheriff returns twelve De- 
nnizens, and twelve Aliens; and but four Aliens appear, and they 
four With eight Denizens are (wo2n of the Jnqueſt, who trp the Aſſue, 
this is erroneous, koi there ought to be fix Denizens and fir Aliens, 
which ought to trp the Jſſue ; otherwiſe the Trial ought to remain 
(e) 2 Roll. fo: want of Jurozs, Paſch. 9 Car. B. R. between (c) Aileway and 
_ 643-P-2- Shillinge. This moved in arreſt of Judgment, and after a nein Ve- 

: nire facias granted fo2 this Cauſe per Curiam. 


1. If an Jſſue be joined in Durham upon a Suit there, and upon 


this Pzoceſs is awarded Ideo præceptum eſt, &c. duodecim, &c. per 
quos, &c. qui nec, &c. this is good, Without ſhewing of what 
Place the Venue comes, foz this is a County Palatine, and they 
have a general Jurisdigion Within the Countp, as the Court of 
King's Bench hath here; and therefoze it is good as in Banco. 
Mich. 10 Car. B. R. between Rowlandſon and Simpſon adjudged in a 
Wit of Erroz upon a Judgment befoze the Juſtices itinerant in 
Durham, and the Judgment affirmed accozdingly. Intratur Hill. 9 Car, 
Rot. 201. Mich. 10 Car. B. R. between Miller and Manwaring per Cu- 
riam, accozdingly in a Wzit of Erroz upon a Judgment in Cheſter: 
Intratur Trin. 10 Car, Kot. 321. Paſch. 13 Car. B. R. adjudged in a 
Wit of Erro between Rippon and Rampton. 

12. If an Iſſue be joined in an inferio2 Court, ſcilicet, a Court 
of a Bozough, and thereupon it is entered Ideo præceptum quod Ve- 
nire faciat 12, &c. per quos, &c. qui nec, &c. and that the Bailiff rey 
turned præceptum debito modo ſervitum & executum cum panello 12 
Juratorum de vicineto Burgi & Villæ prædictorum eid* annexo ; whether 
it be good. Mich. 10 Car. B. R. between Oakes and Chaplyn dubitatur, 
in a Mrit of Erroz upon a Judgment in Ipſwich. Intratur Trin. 
5 oor: Rot. 775. ut Paſch. 1 1. fo the Judgment was reverſed fo2 this 

alle. 
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(M) In (a) Verdicts. e 
x6," 


Verdict un- 
oy Judgment be given bp Nihil dicic in an inkerioz Court, der Title 
and the Hecozd is returned, that the Wzit of Inquirp of Daz Trial. 
mages was per Saeramentum (b) proborum & legalium, and not ho- by Pꝛobos 
minum; this is erroneoug. Hill. 11 Car. B. R. adjudged in a Wit of f h t ho 
Erroz, and reverſed attozdingip. Intratur Trin. 11 Car. Rot. 1153. mines omit- 


6 d, Stile 86. 
2. Ik in a Writ of Erroz it be certified that the Jurp who tried Vid Ray a1. 


the Iſſue dixerunt pro querente, &c. this is erroneoug, fo2 that it 
ought ta be certified in the (c) pꝛeſent Tenſe, as it was at the Time ok (c) So where 
the Verdig given; foz when it is dixecunt, it is not known when the Uenire 
thep gave their Verdi, and it map be a long Time bekoze the Jſſue. un - Sl 
It Was kla adjudged in B. R. in a Writ of Erroz upon a Judgment , Sand. 39z. 
given in Barnſtaple. 1 Mod. 81. 
3. So in a Writ of Erroz if the Recozd be certified, that the Jurp 
aſſiderunt damna to {o much, &c. this is not good. Trin. 8 Car. B. R. 
between Booth and Rowe adjudged in a Wzit of Erroz, and the Judg - 
ment given in an inkerioz Court reverſed fo2 this Cauſe. 
4. Jf in Treſpaſs the Place where, 8c. be aſſigned to be Parcel 
cujuſdam peciæ terræ & cujuſdam foſſati, Anglice Ditch, pertinentis cui- 
dam meſſuagio vocat' Falſtoff, ,the Place, &c. and the Defeudant 
pleads as to oll the Treſpaſs in loco in quo, &c. preter in præ- 
dicta pecia foſſati prædicti fieri ſuppoſit* Not guiltp, & de hoc ponic 
ſe ſuper patriam, & querens ſimiliter, & quoad aliquam tranſgreſſionem 
in prædicta pecia foſſati pleads a ſpecial Juſtification, upon Which 
the Plaintiff takes J\ſſue alſo, and the Jurp find the Jſſue joined 
upon. the Juſtification fo2 the Plaintiff, and do not inquire of the 
other Iſſue, and after Judgment is given foz the Plaintiff, this is 
erroneous ; koz theſe Were two Aſſues fo2 Parcel of the Place where X 
(Kc. might be Parcel of the Piece of Land, and other Parcel of the (Fol- $02. 
Ditch, and not Parcel of the Piece of Land; and the Jurp ought \—IIT>Sv 
to inquire of all the Iſſues joined, otherwiſe thep do not Well per- 
fozm the Command of the Wzic of Venire facias. Trin. 9 Car. B. R. 
between Morgan and Stint adjudged in Camera Scaccarii in a Mzit of 
Erro2, and the firſt Judgment reverſed accozdinglp ; and there the 
Caſe was allo, that there were thzee Aſſues, ſcilicet, the firſt, Not 
guilty fo2 taking of B2icks, &c. the ſecond, Not guiltp as befoze 
is alledged, and the third, upon the Juſtification, And the Jurp ſap, 
ag to the firſt Iſſue inter partes prædictas in forma prædicta junctum, foz 
the Plaintiff, & quoad ſecundum exitum ſuperius in forma prædicta junct- 
um, koz the Plaintiff alſo, Where the Jſſue upon the Juſtification wag 
the third Iſſue; and foz this alſo held per Curiam, not good, | 
5. Jn an Action upon the Cale againſt an Adminiſtrato?, upon 
his own P2omiſe to pay ol. due bp the Inteſtate, and Non aſſumpſit 
pleaded ; if the Jurp find that he p2omiſed to pap zol. Part thereof, 
and find nothing concerning the Keſt, and 61 5 is thereupon 
given, this is erroneous, Trin. 14 Car. B. R. (d) between Kitchinman (d) 2 Roll. 
and the Biſhop of Offory in Hibernia. Jn a Wit of Erroz upon a Abr. 719. pl. 
Judgment in Ireland, and this reverſed foz this Cauſe among 7. 5 © 
others. Intratur Hill. 13 Car. Rot. . 
6. Jn Debt againſt an Adminiſtratoz upon a Pzomiſe bp the 
Inteſtate fo2 3001. it the Defendant pleads four Judgments againſt 
him upon Obligations, one of 200 l. to A. the ſecond of 216 J. to B. 
the third of 6oo l. to C the fourth of 1col. to D. and that he hath 
not 'Aſſets ultra 51. Which is © to the fatd Audgments, that 


| 
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Error. 
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that he hath fullp adminifired, præter the ſaid 51. to which the 
Plaintiff replies ag to the firſt Judgment, that the Dekendaut had 
paid to A. 100 l. of his Judgment, and that A. would accept 201. 
moze in Satisfaction of his Judgment, but that it is kept in 
Fozce bp Fraud to deceive him of His Debt; and lo he pleads alſo 
as to the ſecond and third Judgments, and as to the fourth Judg- 
ment, he acknowledges it is in Fozce, not ſatisfied; but he farther 
ſays, that all the Monep to the ſaid A. B. and C. paid, and bp the 
Agreements afozeſaid to be paid with the 100 l. recovered bp the ſaid 
D. amounted to 6911. 5s. and that the Defendant hath Aſſets ultra 
this, & hoc petit quod inquiratur per patriam, & defendens ſimiliter; 
and the Defendant rejoins, and traverſes the Fraud alledged bp 
the Plaintiff, upon which there are thzee ſeveral Jſſues joined, and 
the Jurp find the thzee Jſues joined upon the Fraud fo2 the Plain- 
tiff, and aſſeſs Damages to 3101. and 40s. Coſts, and do not inquire 
of the other Jſſue, ſciſicet, whether the Defendant hath Aſets ultra, 
the 691 1. 5s. Which is acknowledged by the Plaintiff, ought to b: 
paid without Fraud upon the Judgments; but Judgment is given 
upon this Derdict foz the Plaintiff, to recover the Damages and 
Coſts, de bonis teſtatoris ſi, &c. & ſi non, fo; the Coſts de bonis pro- 
priis ; this Judgment is erroneous, in as much as the Jurp did not 
inquire of the ſaid Jſſue, no2 find anp Aſſets in the Hands of the 
Defendant, Trin. 9 Car. B. R. Intratur Hill. 7 Car. Rot. 57r. between 
Croyden and Atwaie adjudged; and the Judgment given in Banco 
reverſed fo2 this Cauſe, | 
In a Quare impedic againſt the Patron and Incumbent, if an 
ue ve joined upon the Plea of the Patron, and another Jſſue 
upon the Plea of the J an and the Jurp find the Jſſue a⸗ 
(a) Where gainſt the Patron foz the Plaintiff, and (a) find nothing of the other 
no Verdict is Iſſue, and notwithſtanding Judgment is given foz the Plaintiff, this 
Sue Defen. is erroneous. Pal 11 Car. B. R. between Burnet and Bleverhaſſet ad- 
dant, or as judged in a Mrit ot Erroz, and the Judgment given in Banco reverſed 
to one Iſſue, Acco2dingly. Intratur 9 Car. Rot. 977. 
it is imper- 


fe&. 2 Leon. 22. 3 Leon. 5 * Eliz. $54, $66. Yely. 106, 109. 2 Brownl. 209. but for this vide 


Title Verdict under Title 


8. In a Writ of Dower, if upon ne unque ſeiſie que Dower 
pleaded, the Jurp find fo2 the Plaintiff, and give Damages to the 
OSA Plaintiff, and do not find that the Husband died ſeiſed, and the 
(*) Fol. 803. Tourt gave Judgment accozdinglp foz the (“) Damage, this is er- 
\L" VV roneons. Hill. xx Car. B. R. between Hodgſon and Cremer adjudged 
in two Writs of Erro2 upon two Judgments in Lynn, and the 

Judgments there given reverſed accozdinglp. Intratur Hill. 11 Car. 
: 9. But Nota, that ſuch Judgment foz the Damages only was 
G) For this z reverſed, becauſe it is given bp the Force of the (b) Statute ; but the 
cba Notes Judgment to recover her Dower of the Land, being at Common 
thereupon Law, ſtood not reverſed per Curiam, thep being ſeveral and diſtin 
vide my zd Judgments between Tye and Atkins. Trin. 13 Car. B. R. between 
Part 679. (c) Tye and Atkins. Intratur Hill. 12 Car. Rot. 759. but Note, the 
(ec) 1 NN Judgment there was not given upon a Yerdia, but Judgment 
_ 77% P* given koz the Land bp Default, and a Mrit awarded fo2 the Da- 
Stil. 290.8. P. mages, but not averred that the Baron died ſeiſed, oz found by 
the Jury: But Jultice Jones after ſaid to me, that this was not 
1 * fo2 a Pzecedent, becaule it was given upon the Letter of 

the Aing. | 

10. In an Account againſt one as Bailiff of Clothes, the Defendant, as to 
Part, ſays he was Bailiff to the Plaintiff, and a Stranger jointly, and as to 
the Reſt, never his Bailiff, and the Jury find he was his Bailiff for ſixteen 
Clothes, and for the reſt not his Bailiff, without mentioning whether the 
Sixteen were of thoſe which the Plaintiff and Stranger had joincly, and 
Judgment given for the Plaintiff; yet this is no Error, for the Verdict is 


well- 
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well enough for the Iſſue. Mich. 37 & 38 Eliz. between Tirrel and Darcy. 
Moor 548. pl. 733. adjudged upon a Writ of Error. 
11. If in Treſpaſs for breaking the Plaintiff's Cloſe, and eating his 
Graſs averiis, vix. equis, bobus, Cc. the Defendant, quoad any Treſpaſs ali- 
quibus averiis, præterquam duobus Spadonibus & tribus waccis, pleads Nor guilty, 
and as to the three Geldings, and three Cows, preſcribes for Common, 
upon which they are at Iſſue; and as to the firſt Iſſue, the Deſendant is 
found Guilty cam aliquibus averiis preterquam, &c. and the other Iſſue is 
alſo found for the Plaintiff, and | erat rn thereupon; (*) tho' it is not (n gule! 
found by the Verdict with what Number or Kind of Cattle he is Guilty; * 
yet it is no Error, but the Verdict good enough, aſſeſſing Damages ſeve- 
Ty between Harfleet and Butcher, Cro. Fac. 614. adjudged upon a Writ of 
cror. 


(N) In Proceſs againſt Jurors, and (a), wir 


full Jury ap- 


the Entry of ſuch Proceſs. pears, it is 


not uſual to 

enter their 

Names on 
| the Record, 

I. U an Iſſue joined in an inferio2 Court, if a Venice fa- otherviſe 
A. cias be aWarded to the Officer to return twentp-four Jurozs, _e or by 


this is not good, Mich. 14 Car. B. R. between De Hunt and Steere part of the 
per Curiam. k | princiget 


others returned on the Tales de Circumſtantibus, Crv. El:z. 281. 


2. But if the Venice facias be to return twelve, and in the ſame 
Pzecept it is commanded Habere corpora 24. to try the Iſſue, and 
thereupon twentp⸗kour are returned, and the Jſue tried by twelve 
of them, this is good; fo2z the Command Habere Corpora 24. is but 
a Direction accozding to Tam, foz he ought to have returned twentp⸗ 
four upon the Venire facias. Mich. 14 Car. B. R. betueen Ernely and 
Sage per Curiam, adjudged in a Writ of Erro; upon a Judgment in 
1 and the Judgment affirmed atcozdinglp. Intratur Mich. 

13 Car. Rot. 531. 

3. (b) In a Writ of Erro: upon a Judgment in an inkerioz ( stile 154 
Court, if the Kecozd be * that an Aſſue wag joined, and thats. P. per 
12, &c. de vicineto de Burgò, &c. and all dulp done; but the Name Roll, Chief 
of the Jurozs are not returned, though the Dſe be to name them, Juice, who 
pet it is Well enough. Mich. 14 Car. B. R. vetween Tingholme aud 9 .der 
Skinner per Curiam, adjudged in a Writ of Erroz upon ſuch Judg- — W ona 
ment in the Town of Boſton in the Countp of Lincoln, and the Judg⸗ their Names, 


ment affirmed accozdinglp. Intratur Trin. 14 Car. Rot. 520. though ic 
| was t od 


Way to do ſo, 
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4. (c) It a Venire ſacias awarded in an inferio2 Court, be ta the Ok (e) 2 Lev. 
» ficer of the Court quod Venire faciat 12, &c. per quos rei veritas melius — F. — 
Scire, not Sciri, poterit, this is erroneons, though it was ſaid the hide 1 Sid. 

ÞPzecedeuts were both waps. M. 21 Car. B. R. between (d) Ludlow and 0. 
Edgworth adjudged, end a Judgment in Canterbury reverſed accozd- (d) Raym. 
inglp. Vide the Statute pf 35 H. 8. cap. bp Which is 44 . 0. 


4 


- _— * 
4 —_— 
e * 


Heng the Juſtice, and (a) thep have not Power in ſuch inkerioz Courts to 


the Exigence 
of the x. | 
ths Menire, that the Sheriff returns a Jury that have a Frechold of the Value of five 
Pounds or more, &c. Palm. 386. —But for this vid. Cro. Eliz. 257. Cro. Jac. 672. 2 Roll. Rep. 395. 
All. I 4+ Ray- 417» | 

6. At a Court Held in the City of York, befoze A. and B. Sheriffs 
* Fol. 804. of the (*) Citp of York, it the Plaintiff declares of a Treſpals 


koz taking certain Goods apud civitatem Ebor' ac infra Juriſditionem 


Curiæ, and upon Not guiltp pleaded, a Venire facias is awarded to 
the Serjeants of the Mace in the Citp, and Minilters of the Court 


to return 12 probos, &c. de Balliva dictorum vicecomitum, and thep return 


a Jurp acco2dinglp ; this is not a good Award of the Venire, foz it 
map be the Bailiwick of che Sheriffs extends bepond the Citp as 
1s uſual in ſeveral Cities, and alſo this is not the Fozm of Keturns in 
the Courts at Weſtminſter, and fog that ſuch inferio2 Courts ſhall not be 
permitted to award a Venire facias in other Manner than our Courts 
(by From Here, though it be in equivalent Terms, but moze ſpecially not in 
what Place a Terms that are ambiguous and doubtful as to the Extent of them, 
Uenire may and the Uſe to award a Venire is, (b) de vicineto civitatis, oz de civitate, 
come, dige and not de Balliva. Mich. 22 Car. B. R. in a Writ of Erro; upon a 
ee in Judgment given at Yock adjudged, and the firſt Judgment reverſed 
Title Trial. 02 this Erroz. Intratur Paſch. 22 Car. Rot. 251. 
7. Jn an Action bꝛought in an inferioz Court in the Town of S. 
and the Stile of the Court is Curia de S. 8c. and the Treſpaſs is 
| ſuppoled to be done apud S. in Warda de D. infra Juriſdictionem Curiæ, 
and upon Not guiltp pleaded, the Venire facias is awarded de Warda 
de D. prædicta, Without ſaping infra Juriſdictionem Curiz, as Was 
befo2e ;+ foz all the Ward is laid to be within the Dill, and this is 
the Court of the Dill which compzehends the Ward, and the Allega- 
tion befoze, that it was Within the Juriſdiction of the Court, is not 
made to limit the Ward, oz ta implp that anp Part of the Ward is 
out of the Juriſdiction, but is a cumulative Averment, fo2 the moze 
Certaintp, being mentioned befoze to be Within the Dill. Trin. 1649. 
between Shephard and Parry adjudged in a Wit of Erro2 upon a 
Judgment in Ludlow. Intratur Hill. 24 Cag. Rot. 217. 
8. In an Indicment fo2 ſcandalous Wozds againſt the Queen⸗ 
Mother of France, &c. upon Not guiltp pleaded, a Venice facias wag 
awarded to the Sheriff at the Alles in Devon to return a Jurp, 
upon which the Kecozd is ſuper hoc, ſuch Jurozs by Name, twelve 
Juro:s per J. P. Vicecomitem comitatus prædicti impannellati electi 
triati & jurati dicunt per Sacramentum ſuum quod Defendens eſt culpabilis, 
&c. upon Which Judgment is given againſt the Defendant, this is 
erroneous, becauſe as this is entered, the Sheriff elected, tried and 
(c) 8 ſwo2e the Jurozs, Which he could not do. Tr. 23 Car. B. R. (c)Plaiſes's 
= - Aoi Caſe adjudged in a Wzit of Erroz, and the Judgment given againſt, 
elected, tried him at the Allſiſes at Exeter, reverſed foz this Erroz, | 
&c. Vide. 9. In an Action of Aſſault and Batterp againſt two, if Judgment 
be given againſt one bp Nihil dicit, and the other pleads to Jſſue, 
and thereupon there is an Award of a Venice facias ad triandum * 
4 : , Co 
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&c. and the Award is not cam ad tiandum exitum quam ad inquirendum 

de damnis, &c. as the Ale is, and the Jurp find the Jſſue fo2 the 

- Plaintiff and aſſeſs Damages ; this is not erroneous ; fo2 though it 

is good Policp to make the Award cam ad triandum exitum quam ad 
inquirendum of the Damages, becauſe if the Jſſue be found againſt 

the Plaintiff, the Jurp cannot inquire of the Damages againſt rhe 

other without ſuch Award made; pet if the Iſſue be found fo2 the 

Plaintiff. (*) then the Damages that the Jury give, bind the other (*) For this 

Detendant, and this as to him is not an Anqueſt of Office, but a vide wy 24 

Perdict upon which he map have an Attaint, and therefoze the O- Part 445. 

mitting of this Award, in this Caſe, the Aſſue being found fo? the 

Plaintiff, is not now material, and ſo not erroneous. Mich. 1649. 

between Brooks and Brooks adjudged, this being ſhe med faz Crroz in 


a Tens of Erro2 upon a Judgment in Banco. Intratur Mich. 24 Car. 
Rot. 287. 


— 


(0) (a) What Judgment ſhall be given , 
in this Writ. (a) For ſame 


Title vide 
Antea 60. 


TY Court Where the Writ of Erroz is, ought to give the 
a ſame Judgment as the Juſtices of the inkerioz Court ought, 
if thep had not erred, as ik the firſt Mrit be abated bp Judgment; 
if it be reverſed in this Writ of Erroz, the Judgment ſhall be, that 
the Defendant ſhall anſwer to it there where the Wzit of Erroz 
18, fo2 ſo the itnferio2z Court ought to have done: So ik Judgment 
be upon a bad Writ, and Erro2 bzought and the Writ abated, all 
thall be reverſed. Sa Where the Demandant is barred by Judg- 
ment, if in Erro; it be adjudged no Bar, Judgment ſhall be chat the 
Demandant ſhall recover Seiſin of the Land, fo2 ſo the inferio2 Court 


ought to have done. (b) 38 H. 6. 31. (c) x H. 7. 12. (d) 9 H. 6. 38. b. (b) Fitz. Err. 
| 8. S. C. Br. 


(e) 21 E. 4. 82. contra 9 H. 6. 38. b. 


105. S. C. 
(e) Br. Err. 133. 8. C. (d) Br. Err. 7. S. C. (e) Br. Juriſdiction 155 5. C. 


2. Ak Judgment be given upon a bad Declaration in Banco, and 
fo: this reverſed in Banco Regis, the Defendant ſhall anſWer to the 
Declaration, though it be a Formedon. (f) 21 E 4. 82. 11 H. 4· 49. Cid 78 


3. In an Aftſe, it a good Plea in Bar be pleaded, and notwithſtanding * © 
the Aſſiſe is awarded at large, Where the Plaintiff ought to be put to 
anſwer to the Bar, and the Amte found koz the Demandant ; and ad- 
Judged, If it be reverſed in Banco Regis ay bo Caule afozeſaid, the 
Tenant ſhall be put in the ſame State ag he Wag befoze, and the De- 
mandant ſhall be put to“ purſue-— there if he will, oz have a new * ia the O- 


Alſiſe at his Pleaſure, (g) 50 E. 3. 19. ay he * 


vant la. (8) Br. Err. 30. 8. C. 
F f 4. S0 


110 Error. 


4. So if the Tenant in the firſf Action recovers in a Writ of Erroz, 
(a) Br. Dir- he ſhall be reſtozed by Judgment to the Land. (a) 18 E. 4. rr. and 
ceit 30. S. C. to the (b) mecne Pzofits. (c) 18 E. 4. 11. (d) 4 H. 7. 11. (e) 9 H. 4. 6. 
b) Onl | 
a as Time of the Execution, and therefore if it appears that was not had till ſome conſiderable 
Time after the Judgment, there ſhall be a ſpecial Writ. Vide Palm. 324. Vide Latch. 259. Cro. Jac. 


698. 2 Roll. Rep. 475. 13 Co. 19, 20. (e) Br. Diſceit 30. S. C. (d) Br. Relation 44. S. C. Br. 
Treſpaſs 425 S. C. (e) Br. Rediſſeiſin 1. S. C. 


5. Ik an Outlam:p be reverſed in a Writ of Erro upon an In⸗ 
diccment of Felony he ſhall be reſtozed to the Common Law, aud all 
Cf) Br-Re- that he hath loſt foz this Cauſe. (f) 11 H. 4. 53-b. 
S. C. Goulfſ. 
103, 104. 6. Jf a Man reverſes a Judgment in a Wꝛit of Annuity, he all 
be reſtozed to all that he paid aſter the Judgment alſo. 11 H. 4. 48. 
(g Buttowhat 7. So he thall (g) be reſtozed to all that he hath paid, by Force of a 


a Man ſhall Scire facias upon the Judgment, 11H. 4. 48. 
be reſtored | 


after Reverſal of a Judgment, Vide Antea 66. pl. 1, 2. &c. 


8. In an Action upon the Caſe foz Mozds, if a Verdic be found fo? 
the Plaintiff in an inkerioz Court, and afcer Judgment is given a- 
gainſt the Plaintiff upon the Declaration quod nil capiat per Billam, 
and aſter the Plaintiff .bzings a Writ of Erroz, where the Judgment 
is reverſed fo2 an Erroz in the Entrp of the Judgment, ſcilicer, fo 
that it wag Ideo conceſſum eſt, foz the Mozd conſideratum eſt quod 
querens nil capiat per Billam, the Court ought to give Judgment either 
againſt the Plaintiff, oz againſt the Defendant, if upon the Declara⸗ 
tion and Pꝛocceding, the tnferio2 Court ought to have given Judg⸗ 
ment againſt him, ſcilicet, if the Declaration be not good, che Court 
ought to give Judgment againſt the Plaintiff. Hill. 11 Car. B. R. 
(h) Antea 60, betten (h) Delamore and Heskins adjudged in a Wzit of Erroz upon 
pl. 1. S. C. a Judgment in Bach, and Judgment given againſt the Plaintiff 
which vide acco2dingly, becauſe the Declaration was not good, Intratur Trin. 11 
and the Notes Car. Rot. 900. 
there. 9. Jt the Erroz be Erroz in Fact, and not in the iecozd, 
as foz Jinfancp, the Judgment ſhall be quod pro Errore prædicto Ju- 
dicium prædictum revocetur, without ſaping & aliis in Recordo. D. 1. 
2 M. 104. 10. 
10. Jf a Judgment be affirmed in Banco Regis upon a Mꝛit of Er⸗ 
to, the Judgment ſhall be quod Judicium redditum remanebit ſtabile in 
perpetuum. 21 E 4. 44. 


Bilk 


* — i. Ad 2 


Error. 


Bill of Exteptions. 


x; H O' by the Common Law, a Writ of Error lay for an Error in Law 
apparent in the Record, or for an Error in Fact, where eicher Party 

died before Judgment, yet it lay not for an Error in Law not appearing in 
the Record ; and therefore where the Plaintiff or Demandant, Tenant or 
Defendant, alledged any Thing ore tenus, which was over-ruled by the 
Judge ; this could not be afligned for Error, not appearing within the Record, 
nor being any Error in Fact, but in Law, and ſo the Party grieved was 
without Kemedy. 2 Inſt. 426. | 

2. (a) But by the Statute of Weſtm. 2. wiz. 13 Ed. 1. cap. 30. when one (b) (a) 9 Co. 13. 
impleaded before (c) any of the (d) Juſtices alledges an (e) Exception, (h) Ertends 
praying they will allow it, and if they (f) will not, if he that alledges the tg plaintiff 
Exception writes the ſame, and (g) requires the Juſtices will put to their Seals; as well as 
the Juſtices (h) ſhall ſo do, and if (i) one will not, another ſhall ; and if up- Defendant 
on Complaint made of the Juſtices, the King (ie cauſe the Record to 3 
come before him, and the Exception be not found in the Roll, and the (I) Ges, 2 
Plaintiff ſhew the written Exception with the Seal of the Juſtices thereto 2 Ink. 427. 
put, (m) the (n) Juſtice ſhall be commanded to appear at a certain Day, — but not 
either to confeſs or deny his Seal, and if he (o) cannot deny his Seal (p) to one not 


they ſhall proceed to Judgment according to the Exception, as ic ought to rey ihe 
be allowed or diſallowed, Bailiff bf a 
| Franchiſe 


who demands Conuſfance, &o. 2 Inſt. 427. —Mtherwiſe of him that comes loco tenentis, as one 
that pzavs to be received, oz the Mouchee. 2 Inſt. 42. — But this extends not to criminal P2oſes 
cutions bÞ Tndictment, but only to Actions between Party and Party, Sir Henry Vane, 1 Sid. 84. 
adjudged, 1 Keb. 324. 1 Lev. 68. adjudged. Raym. 486. cited, Goulds. 137. (e) Extends to B. R. 
though Pie as are there held coram Rege, 2 Jon. 117. 2 Lev. 2379. (d) Ertends to inferioz Courts, 
theugh not of Recozd, as Yundzed-Coart, 2 Inſt. 427. (e) This ertends not only to all Pleas, 
dil:tozy and peremptozy, but to Pzayers to be received, Oyer of Kecozps and Deeds, &c. and any 
material Evidence oftered and over-ruled, 2 Inſt. 427. Dy. 231. pl. 3. Raym. 486. (tf) It Evi- 
de icy allowed, but not believed by the Jury, no Bill of Exception lies, Caſ. Par. 116. (g) Though 
no Time is mentioned, yet it muſt de befoze Judgment; though if they befoze deny to put to their Seals, 
they may after Judgment be commanded, and their doing it then will be ſuff cient, 2 Inſt, 427. (b) 
The Command of the Weit is conditional quod fi ita eſt tune ſigilla veſtra apponatis, ſo that it a 
Fi.ty ke inſerted in the Bill, the Judges are not bound to Seal, dut may returu che fpecial Patter 
Caf. in Par. 122. (i) It is ſufficient if one ſets his Seal, but if alf refute, tis a Contempt in all, 
an a Wit lies to command them to put to their Seals, 2 Inſt. 427. Raym. 182. 2 Lev. 237, —Vide 
Caſes in Parl. 116. Ulhere a Petition was erhibited to the Lozds m Parliament, to oblige the Judges 
to lign, 2 Lev. 238, (k) Bet a Bill of Exception lies upon a Trial at Bar, oz by Niſi prius, tho” 
the Atcord is there befoze: So upon a Trial in the, Exchequer, though that Recozd cannot be re- 
moved in B. R. but by Erroz will be bzought tefoze other Juſtices, 2 Lev. 237, 238. (1) Though 
the Party grieved be dead, his Yeirs oz Erecutozs map have Erroz upon this Bill of Exceptions, 
2 Inſt. 42.7. (m) Where the Kecozd is in the ſame Court, there is no Dccaſton foz a Scire facias 
ad cogn', 2 Jon. 117. 2 Ley. 237. (n) And if the Judge dies, a Scire facias lies againſt his Exe- 
cutozs to, &. 2 Inſt. 428. (o) It he denies it, the Party may take Iſſue thereupon, and 12 it 
by witneſs, 2 Inft. 427. (p) Whether Advantage of a Bill of Exceptions upon a Trial at 

B. R. may be taken in Arreu of Judgment, vide Enfield and Hill. 2 Lev. 237. 2 Jon. 11). 


3. If in a Trial upon a Title to a Leaſe for Years, the Judges (tho' in- 
ſiſted upon) will not direct the Jury that che Probat of a Will is conclullve 
Evidence, but will only tell the Jury it is good Evidence, and thereupon 
the Jury find there is no ſuch Will: Yer a Bill of Exceptions will not lye, 
for though the Evidence be concluſive, the Jury if they will may run che. 
Hazard of an Attaint. Paſch. 32 Car. 2. between () Chicheſter and Pi (q) 2 Jones 


lips Raym. 404, 405. adjudged in B. R. here, upon a Writ of Error upon a 146. S. C. ade 
1 | Judgment /U0geve 


ar in 


112 Error. 


— — 


— 


Judgment in B. in Ireland, which was affirmed in B. R. there, and ic was 
ſaid, the proper Method had been to demur to the Evidence. 

If one offers ro demur upon Evidence, and is over-ruled, and after 
Judgment a Writ of Error is brought, this cannot be aſſigned for Error; 
But it is a proper Caſe for a Bill of Exceptions, and the Remedy which 


Lo » the Statute in chat Caſe appoints. Hill. 9 Car. (a) Cort and the © Biſho 
2 Biſhop of St. Davids and others. Cro. Car. 341, adjudged. p of 
St. Davids, 


1 Jon. 331. S. C. by which it appears a Bill of Exceptions was tendered and ſigned, 


F W HHM 
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© Eſcape. q 


By Sufferance. 


(A) What mall be (b) ſaid an Eſcape. 7" 


| '2 Leon. 166. 

1. IF a Pan in Execution be ſuffered to go at large ko: a Time N . 
out of the County, and to return, this is an Eſcape. n 
ſaid to be ſo when the Party was never in Priſon. Cro. Car. 210. 1 Sid. 220. '5 Mod. 414,416. — or when 


the Party was never lawfully arreſted. Gden and Lloyd, Cro. El. 877, 894. and vide 1 Leon. 263. — and 
when he ſhall be ſaid to be arreſted, or not, vide Salk. 79. Far. 8. 6 Mod. 173, 211, 
2. Do if he be ſuffeted to go at large foz a Time to any Place 
within the County, and to return, yet this is an Eſcape, EE 
3. () If a Man in Execution be ſuffered to go at ! fo? a (c) Dyer 
Time out of the County, and to return, and this upon Ball z 278. b. S. P. 


arnpele; yet this is an Eſcape,'foz he ought to be kept in Arcta 
u 1a. | RL, 


4. (d) So it is tho” he be ſuffered to go at 15 to any Place (4) Cro. E. 
within the ſame County with + a Keeper, fo2 the Cauſe akozeſald. . 5: 8. P. 
Com. Plat s Tale 36. b. Co. 3. Boyton 44. and Dyer 13 El. 297, 24. r 


5. Ik the Sheriff ſuffers him ta go at large with a Keeper in the 

ſame Town where the Paiſon is in the ſame County, this is an | 

Eſcape. Hobart's Rep. (e) 273. The Sheriff of Eflex's Cale. le) Fol. 2024 
6. If a Woman be Warden of the Fleet, and marries a Priſoner there, 8. C. 

this is an Eſcape in the Woman, for the Husband cannot be in the Cu- 


ftody of his Wife. (f) PL. Cm. 37. per Cholml#y Ch. Baton. (f} See 
| . | L | Fg k v5 : 19.9, C. cite 

—— and vid. Stil. 465. where it is ſaid by Glyn Ch. Juſtice, that to commit the Warlhai to the Pꝛi⸗ 

fon whereof he is Keeper, without ſecuring the Pꝛilonets, would be an Eſcape in Lam of all of them, 


J. If the Sheriff dies, and before another is made, one in Execution 2 
goes at large, (g) this is no Eſcape, for the Priſoners were in the Cuſtody (g) There is 
of the Law till a new Sheriff made. 3 Ch. 72. b. us Bemedy 
him again. 1 Mod. 14. — But by 3 Geo. 1. in Cale of the Sheriff's Death, the Tider-Sherif Hall 
continue in his Office,. and be anſwerable. foz the Execution of the Office in all Things and to all. 
urpoles, until a new hy Dherilk tall be appointed 
heriff, and his Plevges, af land ro the King and all Perfo 


8. But after a new Sheriff is made, he is bound to take Notice of on. 712 
Executions againſt any Perſon qe finds in the Gaol, for there is no Perſon (n) Cro. E- 
to make Delivery, or give him Notice thereof. (h) 3 Go. 92. .f IX. 366. 8. C. 


C 


2201 


; .and the Security given by, the Under⸗ 


rr 


II4 Eſcape. 


ira (a) (b) (c) (d) (e) (B) Who ſhall be 


have an Action 


Vu charged in an Action for an Eſcape. 


Priſoner that 


eſcapes. | 
Godb. 125 3 Þ. OTF a Capias ffſues_out of the Court of the Sheriff of London, 
Lutw. 64, 65. (viz.) the Counter, direcked to a Serjeant againſt A. 


and vide and he takes him, and ſuffers him to eſcape befoze he hath bzought 


Moor 597. him to the Counter; in this Caſe the Aition fo2 the Eſcape lies 
Niue Parr ( againſt the Serſeant, and not —4 * the Sheriff, fo2 he was 
189.C. 1,2,3. Never in the Cuſtody ok the Sherik, in as much as he was never 
--The Ii bzought within the Counter; fo2 after he is there, he is within the 
cence of the Cliſtodp of the (h) Sheriff, but not befo2e ; fo? the Sheriff is the 
Gaoter no Bar Judge of the Court, and not a.Niniſter to execute the Pꝛoceſs of 
Moor 404. the. Tourt; but he is the Gaoler of the Counter, and ought to an- 
pl. 541. wer fo2 the Pziſoners there. Mich. 15 Car. B. R. Between Dun and 
(b) My 1 Part Patie, per Curiam; ànd Brampſton ſaid that he ruled ft upon Evidence, 
19, 191 that where it was alleged in the Declaration in an Action upon 
02 Ron. the Cale, that A. was in the Cuſtody of the Sheriff, where he was 
Abr. 552. not bꝛought to the Counter; this was not good, in as much as he 
1. was not in his Cuſtody. 


Where he | 
that hath the Cuſtody of a Gaol by Wrong, or de fafto, ſhall be anſwerable for an Eſcape. 2 Inft. 382. Br. 
Eſcape 18. 2 Mod. 120. (e) Not againſt one that is only a Deputy, but againſt him that appointed him. 
2 Lev. 159. (f) Yusbands verſus Cole, 1 Sid. 318. 2 Keb. 147. (g) But if he ſhews he delivered 
him over to the Sheriff, that will excuſe the Serjeant, for the Sheriff may make his Houſe his Priſon if he will. 
1 Sid. 318. (h) Not of him only in whoſe Court the Plaint was levied, but of both; and both may be 
charged for the Eſcape. Ryding and Edwin, Carth. 145. Show. 162, 163. — but bide Skin. 105. 


2. But if a Latitat be direfed out of the King's Bench ta the 
Sheriff of London, to take J. S. and he makes a Warrant to a 
Serjeant to arreſt him, and the Serjeant atreſts him accodinglp, 
and after ſuffers him to eſcape befo2e he. bzings him to the Counter; 
an Action lies againſt the Sheriff foz this Eſcape, becauſe he was in 
the Cuſtody of the Sheriff pꝛeſently by the Arreſt, fo2 there the 
Sheriff was the Officer of the Court of King's Bench, and not the 
Serjeant. Mich. 15 Car. B. R. Between Dunn and Parie, per Curiam. 
3. If J. S. be in Execution at the Suit of A. and B. ſeverally, and the 


Sheriff at the End of his Vear delivers him over to the new Sheriff by In- 


denture, in which Indenture the Execution at the Suit of A. only is men- 
tioned, and the Execution at the Suit of B. omitted; this is an Eſcape, 
for which an Action lies againſt the old Sheriff, tho* J. & continues in 
Priſon, for eo inſtante, that the old Sheriff hath delivered his Priſoners to 
(i) And the the New, (i) he ceaſes to have the Cuſtody of them, and he cannot be 
* pony in Cuſtody of the new Sheriff at the Suit of B. with which he was never 
ged foz an charged; and tho' the Executions are of Record, yet the new Sheriff is 
Eſcapeafter, not bound to take Notice thereof, Mich. 39 & 40 EL. 3 G. 71. (k) e- 


Cro. = — by's Caſe, adjudged upon a Special Verdict per Fotam | iam. 
— Bu a ier enen 4 ; 
Pzſfoner is omittg out of the Indentures, and ſo not turned over at all, he remains in the Cuſtod 
of the old Sberit Sid. 335. Noy 51. 2 Leon. 54. 2 Reb. 7200 , Wa Moor 58 Bk 11 8. C. Id: 


judged upon a Special Uerdift, being found alſd that the old Dheriff gabe no Notice vf this Execu- 


tion to the New, and affirmed upon a Writ of ' Erroz in the Exchequex-Chamber ; but 4 is ſaid, 


that it ſcemed to the Juſtices, that Not ice by Purol would Have beet Tufficient; tho' the Execution 


was not mentioned in the Jndenture, Poph. 85. S. C. adjudged Cro. El. 365, 366. adjudged, and. af- 


ter affirmed upon a Crit of Erroz. Cro. Jac. 588. cited, © ' 
| © I-24: $4 4 | | 
(1) Foz this 4. (I) If a Capias ad Satisfaciendum againſt J. &. is directed to the She- 


NEW riff, and he thereupon makes a W arrant to the Bailiff of a Liberty, who 


3 takes 
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takes F. & and after ſuffers him to ee an Action lies againſt the (a) Bai- (a) Againſt 


liff of the Liberty, and not againſt the Sheriff. Co. El. 26. per Curiam. bim and not 

againſt the 
Lord of the Liberty. Noy 69, — But ik the Bailiff be unable, the Lozd muſt anſwer foz him. 
2 Brownl. 50. but foz this vid. 9 Superior, under this Title Eſcape. 


5. If updn a Plaint levied in the Court of B. before the Bailiffs of B. 
according to the Cuſtom there, a Warrant is directed to the Under- 
Bailiffs to — 5 4 S. Ita quod habeant Corpus ejus coram Ballivis ad prox” 
Cur, and the Under-Bailiffs take him and commit him to Priſon, ſab Cu- 


ſtodia of the Gaoler of the Priſon ; if they have him not at the Day, Ec. 


an Action lies againſt them, and (b) not againſt the Gaoler, for there was 


no Commitment to- him by any lawful Authority, and that Cuſtody the (b) Whether 


upon an E- 


Gaoler had was only as a Servant to the Under-Bailiffs. 77772. 41 El. Be- ſcape of one 


tween Baldry-and Folinſon. Cro. El. 143. adjudged. in Execution 
upon a Ca- 
pias ad Satisfaciendum, Debt lies againſt the Gaoler, Wainwryght and Griffith, Hard. 29, 30, &c. ves 


bated, but no Judgment. 


6. (c) If upon a Capias ad Satisfaciend. iſſued againſt A. directed to (c) Nayler 
the Coroners, it is delivered to one of them only, who in Perſon arreſts 5 Sharpleſs 
A. and ſuffers him to eſcape, and the others have no Notice thereof, _ 
whether he alone muſt be charged for this Eſcape, or whether making 2 Mod. . 
but one Officer, they ſhall all be charged. Paſch. 5 Mill. between Taylor and vid. 
and Clerk & al. 3 Lev. 399. dubitatur & adjornatur. 2 

7. (d) An Action lies for a voluntary Eſcape againſt the Gaoler as ane 37 
well as againſt the Sheriff, for it is in Nature of a Reſcue. Paſch. 436. 135 


12 Will. 3. Salk. 18. per Holt Ch. Juſt. | ©, _ (d)Salk/44r; 


þ 3 — — 
* _— — —__ 


Yd 


(C) How: the Priſoners ouphir 1 to beg 


(e) demeaned. Proviſions Fr 
1 
Execution | div. zd 5 
| Notes there. 
1. 2 in Exerutſon ſhall not go at his Li- 
wie in t 8 , ho2 out of the Paſon with his Keeper, - | 
but ſhall be held {ily in Gard. D. 8 El. 249, 84. ſaid that * Fol. Joy. 
Trin. 24 H. 8. a Dectee and Oꝛder was made in Camera Stellata de ad- 


ideas of Fitz- James and \ "pans Chief Juſtices of t the Benches, 
Fitzherbert and FE Fug Juſtices accawingip; und an Jiyutiftion-of 
this given to the Reepers of Pulons in all . hg to obſerve the 


ſaid Der and Decree, upon Pain of 100 
2 Thee Gaoler- ought to * Erelltton 0 in ſalva & arcta 0 Om Car. 


Cuſtodia, and the an te of Weſtm 2. cap. ri. ſap8, quod Careeri ( N ga. 
mancipentur in ferris, ſo that the Sheriff may ech — that are © 
in (h) Execution in Jrons and Fetters, to the Jntent that they may Whether that 


moze readily ſatisfy their Credito2s, Co. 3. Boyton 24. 


ing ect 
than to ſuch, who upon their Acceunts before Auditors ite found in drrear. 4 Trift. 381. A Nan is not to be 
kept in Fetters, but for criminal Offences. ' t Bulſt. 145, 146. per Curiam agreed, and vid, 3 Inſt. 35. 2 Mod. 
124- ch) He could not r e 2 Inſt. wr — Impriſonment 


mult be Cuſtodia Li non pena, Co, Lit. 196. 4. 
net 10 1 


3. It a Pan in Etecatidit in a con env 

be bound fn a Bflk obligat atow to a pil without jv ſent, ta the 
Intent that J. S. ſhall (tte in Banco, 02 other 3, by on 
Judgment there oy be Feſt hint by Contr, upon whtt 


may / 


on 
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A 16 1 Eſcape. 


map be there removed by Corpus cum cauſa, and there put in Exe⸗ 
cution in the ÞP2iſon there, which is not ſo ſtrait as the other Pꝛi⸗ 
| ſon: and this is done accozdingly, and thereupon he is committed 

(a) My 2Part, in Execution accowdingly; yet upon Intelligence of this Deceipt 

310. C. 1, by the Court, he ſhall be remanded. Dy. 8 El. 249. 84. Per Curiam 

8 1 3 and fined fo2 the Deceipt to x01. and a Gacat made 

Day Of the Reco2d. 

ä Ng if a Man be in Execution in one Pziſon at the Suit of a 
common 1 and becauſe he would have moze Eaſe and Liber- 
ty, he acknowledges himſelf voluntarily, and upon a feigned Cauſe, 
to be a Debtoꝛ to the King, upon which he may be adjudged to the 

| Pꝛiſon of the Fleet, to have moze Liberty, and fo to delay the Cre- 

(b) In the Sta Bito; of His Recovery, the Recognizance ſhall be recozded, (o) but 

cure ac "age ff HE was not at another Time indebted to the King, he ſhall be 

not Debtor to CEMANDED to the firſt JP2iſon till Satisfaction of the Party, and af- 

the King of terwards he ſhall be ſent to the Fleet to ſatisfy the Ring. 1 Rich. 2. 


Record, vide, cap. 12. 


S tn 


1 


—C 


Owner the (D) What Thing or Act will (c) excuſe 


Plaintiffs Con- 


ſent thereto al Eſcape. | 


by Parol. 
2 Inſt. 382. 


— Deſendant 1. (d) TF the Sheriff arreſts a Man upon a Latitat, oz other Pꝛo⸗ 
3 0 1 ceſs, ff the Puſoner be reſcued from him bekoze (e) „ 
Tonſenſum, bꝛing him to JPatron, and he 09 returns the Reſcue againſt them 
Goulds. 81. ho made the Reſcue ; this ſhall excuſe the Sheriff from the Aﬀton 
(4) rJon.201. Upon the Caſe fo2 the Eſcape, becauſe he is not bound; no2 is it 
The Die: convenient fo2 him to bzing the Poſſe Comitatus with him, to ſerve 


rence where 
aking every mean Peoceſs. Mp Reports 14. M. (. May againſt Prob 
3 and Lumley, adjudged 16 E. 4. 3. by all the Fuſtices: contra 44 Fl. 


ceſs, dt. (h) Fall Lambert, B. K. 
. (h) Fallow againſt La , 


Jones and Whitlock ; but vid, March 1. pl. 1. The Difference agreed by Jones and Berklep, (e) Lutw. 
130, 131. (f) 2 Lev. 144. and 3 Lev. 46. S. P. adjudged, tho' the Defendant had not pleaded, that he 
had returned the Reſcue: (g) Cro. Jac. 419. S. C. adjudged 1 Roll. Rep. 388, 440. S. C. adjudged, tho! it 
was agreed per Curiam, that the Sheriff may take his Poſſe to ſerve mean Proceſs. 3 Bulſt. 198, ac, S. C. 
adjadged Moor 852. pl. 1162. S. C. and 8. P. per Curiam, 3 Lev. 46. S. C. cited, (h) Waldoe 

and Lambert, S. C. Cro. El. 868. S. C. adjudged, Noy 40. S. C. adjudged, and faid that the Sheriff might 
take his Poſſe to arreſt one on mean Proceſs. Moor 85 2. S. C. cited. 1 Roll. Rep. 389. S. C. cited. 3 Bulſt. 


198. S. C. cited. 6 | | 

2. But if the Sheriff takes a Yan upon an Execution, as 
(i) Or upon a 0 upon a Capias ad Satisfaciend. and he is reſcued from him befo2e 
Capias Ut- e can bzing him to Japon, tho' he returns the Reſcue, yet this 
Tment. hall not excuſe him in an Action upon the Caſe fo2 the Eſcape, fo2 
Cro. Jac. 419, that he is to take the Poſſe Comitatus to ſerve it at his Peril, and 


1 Roll. Rep. the Patty cannot have any new Execution. My Repats 14 Jac. 


by 


389. (k) May againft Probey and Lumley, per Curiam. 16 E. 4. 3. 6 H. J. 12. 
c Dyer 7 El. 241. 47. ut | | T 


and S. P. per Curiam. 1 Rol. Rep. 388, 447. 8. C. and S. P. * Cariam. 3 Balſt. 198, gc. S. C. and S. P. 
per Curiam. * | | | 

3. Ik a Sheriff takes a Man upon a Pyoceſs and carries him to 
Gaol, and after he is reſcued out of the Pꝛiſon, and he returns the 
Reſcue, yet this ſhall. not excuſe him in an Action upon the Caſe 
2 againſt him fo2 the Eſcape, fo2 he ought to keep his Gaol at his 
33 Peril. () Wy Reports 14 Jac. per Curiam, | 1 2 0 
8. P. per Curiam, 1 Rol. Rep. 388, 441. per Curiam, 3 Bulſt. 298, gc. S. C. and 8. P. per Curiam. 
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was then vouched accozdingly. 
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4. Jf a Sheriff, upon a Capias in mean Pzoceſs directed to him, 
take the Party, and bail him upon an Obligation, with Sureties 
fo2 his Appearance, accozding to the Statute of 23 H. 6. and at 
the Day of Appearance returns a Cepi Corpus; and the Deken⸗ 
dant does not appear; pet no Ackion lies againſt the Sheriff, 
becauſe he was bound by Statute to ball him, and the Party XAA 
has no Remedy but to pꝛocure him to be fined, if he does not Fol. 808. 
bung in his Body, Mich. 43 & 44 Eliz. B. R. Between (a) Bowles and H N 
Laſſels, per Curiam, and there ſaid, that a Judgment in Point 80. pl. 17. 

. | S. C. which 

5. (b) If the Puſon be b2oke by the King's Enemies, by which vide with the 
the Pꝛiſoners eſcape, this ſhall ercuſe the Eſcape, becauſe we 
Gaoler could not reſiſt this, no2 hath Remedy over, Dy. 3 E. 6. 66. 29. 8. P. pet 
15. 7 El. 241. 47. Co. 4. (c) Southcot 84. Hale argu⸗ 


endo, 
(e) Cro. El. 815. S. C. ati S. P. 


6. So if the Paiſoners eſcape fo? a ſudden Fire, this Hall excuſe 
the Eſcape, fo? Nis is the Act of God, Dy. 3 E. 6. 66. 1 by 


7. ch A a Piiſon be bzoke by Rebels and Traitozs within the (a „ en. 
Realm, by which the Paiſoners eſcape, this ſhall not excuſe the 239. S8. P. per 


Eſcape, fo2 there the Gaoler may have his Remedy over. Dy. Hale ar⸗ 
3 E. 3 66. 1 5 Co. 4. (e) Southcot 84. 4 7 eg <2 
e Io. El. 


815. S. C. and 8. P. 2 Mod. 28. S. C. and S. P. cited: 


8. Jf a Man is in Execution in the Fleet, o2 other Place, at the 
Suit of the King, and of a common Perſon, and the Carden oz 


Gaoler, (f) by the Command of the (e) Lozd (6) Chancelloz and (0 0g46vie | 


Treaſurer, ſuffers him to go into His Country with a Keeper, to if Defeneane, 
colleX and levy Money, the ſooner to pay the ——_ and he goes upon an At- 
there accoꝛdingly, and returns to Net again; pet t is is bailed 

as to the common Perſon, fo2 this Att of the Chancelloz and Treaſurer 5, Order of 
cannot excuſe the Eſcape, fo2 the King himſelf cannot licence any Man the jutices 


to go with a Keeper, oz otherways at large. Dy. 12. 13 El. 297. 24. broaghe to 
elr Cham- 
bers. Cro. El. 5. and vide 1 Rol. Rep. 204. Kelw. 214. Bendl. 244. (g) So where the Plea was, that 


he was ſet at large by Writ of Privilege awarded by the Council of Pozk, ec. it not appearing they had any 
Authority to award ſuch Writ. Cro. El. 9955 —— By the Maſter of the Rolls. 1 Leon. 145. and vide Salk. 
273. 2 Bulſt. 120. (h) Where by Command of Juſtices of the Peace, becauſe arreſted coming to 
Seſſions. 1 Brownl. 15. Clerk and Molineaux, 1 Levinz 159. Raym. 100. 


9. Ma Man in Execution in the Fleet pzocures an (i) Habeas Cor- (j where one 
pus in Trinity-Term, returnable in Michaelmas-Term next following, having a Day 
in any Court of Weſtminſter, and in the mean Time goes into the Raule goes t 
Country about his Bulineſs oz Recreation, and out of Pziſon, but n., 
with a Baſton o2 Keeper; pet (&) this is an Eſcape, (5 1 Car. Re- h 
is, Reſolved in the lower Pouſe of Parliament, tho' upon a Con- (KJ For the 
erence between the higher and lower Houſe of Parlſament, it was Writ warrants 
payed by the Pziſoners of the Fleet, that May ſhould be given fog 52 =o than 
an Habeas Corpus, f02 this Purpoſe, fo2 this Uacation, in reſpett of bought out 
the great Plague now in London; yet the Lower Pouſe of Parlia⸗ of pricn on- 
ment would not aſſent to give any May to it againſt the Law, tho? !y for che 
two Parts in Thee divided, (m) would have aſſented to it, becauſe .o in the? 
it was againſt the Law, and ſo they erculed themſelves to the Lo2ds, ned, and 
and thereupon nothing was done by the Loꝛds to whom the Peti only fer © 
tion was exhibited, Hobert's Reports 273. fo g 
ment of Law ſhall be convenient and neceſſary for the Execution of the Writ; and ho more. Hob. 
fol. 202, Cro. Car. 14. 466. Hut. 129, Hard. 476. - Yid,.3z Co. 44. a. b. 1 Mod. 116. 2 Show. 208, 
299-1 (i) Cro. Car. 14. fame Reſolution.  , (m) In the Erzi it is violent Aſſenter. Q if not mii- 


Hb 10, (a) Trin. 


is an Eſcape win brought 


1 18 | Eſcape. 


(a) Cro. Car. 16. (a) Trin. 12 Car. B. R. Declared by the Juſtices de B. R. 
qr that it was referred to them by the King, whether in regard of 
Hut. 129. the Plague, an Habeas Corpus could be granted fo2 Paiſoners in 
The Opinion Execution in the Pꝛiſon of this Court, and in the Fleet upon a 
of the Judges, Judgment in Banco & Scaccario; and that upon Conference had be- 
2 by tween all the Juſtices and Barons, it was reſolved, and fo certt⸗ 
a2 fied by them to the Lo2d Keeper, that if upon an Habeas Corpus 
(b» Baſton, granted, the Oaoler ſuffers JPatoners to go at large with a (b) 
iiceper, this is an Eſcape, and yet no Habeas Corpora aught to be 
by the Law fo2 this Purpoſe; and they ſaid, that when the King 
was inkozmed of their Opinions, He appzoved it well, and com- 
manded that it ſhould be obſerved ; and Juſtice Jones ſaid, that in 
the Time of Popham it was ſo reſolved by all the Juffices ; and 
ſo alſo at Reading Term 1 Caroli, and ſo allo reſolved in 34 H. 8. 
11. There is a Difference between the Cuſtody of one in Execution 
within the County or Franchiſe in which the Gaol lies, and of one with- 
out ſuch County or Franchiſe ; for in the firſt Caſe, if the Gaoler con- 
ſents that one in Execution ſhall go out of Gaol for a Time, tho' he re- 
turns by the Time, it is an Eſcape; but where upon an Habeas Corprs 
ſuch Priſoner is to be brought ro Heſiminſter by a Day, tho” in bringing 
him he may be out of his Cuſtody for ſome ſmall Time; yet it is not an 
Eſcape when the Command' of the Writ is performed, by having him in 

Court at the Day. Boyton's Cale, 3 Co. 44. ef 
12. If a Man in Suffolk is taken in Execution upon a Capias ad Sati gfa- 
ciendum, and before the Return thereof brought to VMeſtminſter, and after 
at his Requeſt is carried to Lambeth, and at the Return of the Writ 


brought in Court according to the Command of the Writ; this is no 


Mor ere Eſcape, tho Lambeth is not in the Road from Salk, but out of the 
— 14.8. &. Way. Mich. 34 & 35 El. (c) Boyton's Caſe, 3 C. 43, 44. adjudged. 
adjudged, 299. pl. 447. S. C. adjudged, | 


8388 ing in Execution, to eſcape, and he in a ſhort Time after returns to Pri- 


James and fon, and the Marſhal dies, and the Office deſcends to his Son and Heir 
Pierce S. P. 7. S. being then actually in the Prifon, and fo continues till (e) the Son 
in Conſe- permits him to eſcape ; an Action for this Eſcape will lie againſt the Son 
gyence, for tho the Gaoler having once voluntarily ſuffered J. S. to eſcape, coul 


* ” not again take him in Execution, (f) yet the Plaintiff might. Paſch, 


2 Lev. 132. 26 Car. 2. Between (8 Lent hall and Leutball, 2 Lev. 109, 110, adjudged. 


adjudged, . 

3 Keb. 453. adjudged, and vid. Dyer 66. 275, 279. le) Ft might juſtify the Detaining of 
him, 6 Mod. 183. : () Vid. mp firſt Part 633, 634. '* Abr. 902. pl. 8. with the Kees 
there, and vid. 1 Vent. 4. 269. 2 Jon. 21, (g) 3 Keb. 487. S. C. adjudged. | 


(h) 1 Show. 14. (h) If one in Execution upon a Capias ad Satisfaciendum is ſuffered 
a 74. S. T. by the Sheriff to eſcape, and the Plaintiff afterwards aſſents thereto, yet he 
2 3 may have an Action againſt the Sheriff or retake the Party, for ſuch 
vid. 1 Lev. 3. (i) ſubſequent Aſſent will not make it an Eſcape with the Plaintiff's Con- 


1 ſent. Mich. 4 Will. Between Scot and Peacock, Salk. 271. adjudged. 
iſe i 
Conſent was precedent, Goulſ. 81. Cro. Car. 329. —— Tho by Parol only, 2 Inſt. 382. 


15. If one taken upon a Capias ad Satisfaciendum, at the Suit of A. af- 
ſigns a Mortgage to the Under-ſheriff, for ſecuring the Money to him at 
a certain Day, and is thereupon diſcharged, and after a new Sheriff made, 


he pays the Money to the Under-ſherift, who re-aſſigns the Mortgage; | 


| yet this ſhall not excuſe the Eſcape, for the Sheriff had no Power to take 
(k) Cro. El. Security, or- (K) even the Money. Hill. 9 Will. 3. Between Langden and 


04. 1 Mod. | | | 
194, — Tho' the Plaintiff.could not be found to whom it might be paid. Tyler and Baker, 2 Jon, 


97. this Matter pleaded, but by 2 Lev. 203. 3 Keb. 748, 788. The Action was not Debt againſt the. 
Sheriff foz an Eſcape, but againſt the Defendant upon the Judgment, 2 Show. 139. 
— A l Mallis, 


13. (d) If the Marſhal of the King's Bench voluntarily ſuffers J. & be- 


rere eee 


— 
4 


Q wv 


Ss ©. 


5 
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Wallis, Lutw. 588, 599. agreed per Curiam, and adjudged, that the Execu- 
tor of A. could not bring Debt for the Money againſt the Executor of the 
High Sheriff. | 


— 1 4 — 


—— 


(E) Retaking upon freſh Purſuit, and 
what ſhall be ſaid freſh Purſuit. 


(a) 1 a Man in Execution eſcapes without the Allent of the Bivge: 
Gaoler, and the Gaoler (o) makes freſh Purſuit after him, war“ Ca 

(c) and retakes him betoze any Ation is bꝛaught againſt him by the 165 Pooh: 41 

Party, this ſhall excuſe him againſt the Party at whole Suit He 10 % 


was in Execution. pl 902. Cr. 
Goulſ. 180. tb) That he ought to make ſuch freſh Purſuit. 3 Co. 52. a. b. Moor 660. and be . 
Travel to take the Priſoner. Poph. 41. (c) Where he finds him taken in Execution in another County. 


Utd, 1 Roll. Abr. 902. pl. 9. — Where he may take him a Year after the Eſcape. Godb. 177. 


2. (d) But in the ſafd Taſe, if the Party at whoſe Suit he was 

in Execution, bings 1 his Aktion a Aa him fo2 the Eſcape, and Da 
after the Action bought, the Sheriff retakes him upon frech Pur⸗ = "Hy; 
ſuir; yet this hall not be any Bar of the Adlon well attached be: v, Ce 
foe, Mich. 2 Car. Between (e) Harvey and Sit George Reynell, ad- S. P. 3 Co. 52. 


judged upon a Demurrer, which intratur Trin. 2 Car. B. R. Rot. 1179. — eech 
ro. El. 439. 


adjudged. Goulf. 180. (e) 1 Jon. 145. S. C. adjudged; Noy 193. 8. — adjudged, Lat. 200. S. C. 


Godb. 433, 434; S. C. 

3. Jf a Puſoner eſcapes out of Puſon by Megligence of the 
Keeper, and (f) is abſent fo2 a Day and Night, and the Keeper ) where be: 
does not know thereof; but after this, when ath J2otice there- ing out of 
of, he makes freſh Suit after him, and retakes him, this is a good Sight for - 
freſh Suit to excuſe him. Mich. 10 Car. B. R. Between Hinton and be Days, 
Sir John Lenthall, adjudged per Curiam, upon Evidence at the Bar; Ringe way 
where the Iſſue was, whether he immediately, after the Eſcape, Cc, ; co. 
made freſh Suit; and per Curiam ruled, that this ſpecial Matter 52: . b. 
was a good Þ2oof of the Jfſue ; ſcilicer, that he made freſh Suſt ac- 750 * 439. 
coꝛding to the Iſſue; Intratur Trin, 10 Car. B. R. Rot. 627), Paſch. 11 Car. pl. 902. 7224 
B. R. (g) Between Elton and Sir John Lenthal, in Debt upon an chat in the 
Clcape, fuch Iſſue being joined, and Evfdence given, that the antient Plead- 

Aloner efcaped at nine of the Clock at Night; and the nett Day 0s it > 
mmediateiy after J2otice, ſcilicer, at five of the Tlock next Moꝛu⸗ plead fend | 
ing he made freſh Jurſuit, and «pon this the Puloner was re- Parſuit wich- 

a 


n; & per Curiam, this was a freſh Purſuit within the Jfſie, in the view, 
| | but only freſh 
| Purſuit. Poph. 41. 8) 2 Rol Abr. 681. pl. 4. S. C. 


4. (h) If a Piſfoner in Execution efcapes by Negligence of the. none 
Keeper, the he be retaken upon freſh Purſhit 1 5 an Ackion r e, 
brought againſt the Sheriff fo2 this Efcape, by which he is in Execu⸗ ; Co. 52. a. b. 
tion again; () yet this ſhalt not excufe the Keeper, but the Plain: fro. l. 439- 
tiff ſhall recover againſt him. Mich. 13 Car. B. R. Between Burford, 22 
JAlaintiff againſt Some aii Gaier, Shertifs of Middleſex ; adjudged B rnolds 
upon Demutrer in an Aﬀion of Debt againſt them fo2 an Cleape: s. F. 1 Jon. 


Intratur Trin. 13 Car. Rot. 1107. 45. adjudged, 
Lat. 200. - 

judged; Godb. 433, 434. adjudged, . Noy 193. 8. C. adjudged, Whiting and Sir Geozge Beynold S. F. 

Cro. Jac. 658, 659. adjudged, 2 Rol. Rep 283, 284. avjourn'd, (i) Where a Motion was made in ſuck 


120 Eſcape. 


Lo —_——— 


(a) For the 


Klare on (F) In what (a) Caſes the Sheriff or o- 


committed by 


Cone, ther Officer ſhall be charged for an 
10 bs Eſcap C. 


examined as 


J « - 1 J J recover againſt J. S. and the Sheriff takes him bekoze the 


190. pl. 3. Writ of Execution comes to him, and ſuffers him to go at 
(b) Fitz. Barr large, he fs not chargeable fo2 this. (b) 18 E. 3. 35. b. 
248. 8. C. 2. Ik A. bzings a Scire facias againſt B. upon a Recogntzance in 


Chancery, and hath Judgment againſt B. and after it is entered 
upon the Record, that A. Elegit habere executionem per Fieri facias, 


and this is returned Nihil, and then it is entered, that A. proſecu- 
tus fuit a TUrit of Capias _ B. upon which B. is taken by the 
Sheriff, and after ſuffered by him to elcape; in this Caſe no Aﬀton 
(c) Otherways lies againſt the Sheriff fo2 this Eſcape, ce) becauſe there is no 


where after a Award of the Capias by the Court, but it is taken out without 
Nichil e. Tarrant, and no Capias lies upon a Recognizance by the Law, and 


EY - there not being any Award of the Capias, that ſhould be a Judg- 
299g * ment, tho erroneous; tho” if there had been ſuch —_ the Sherlif 


Gn _ might well take Advantage thereof. Between the (d) Earl of Cum- 


ad Satisfa- ber land and Weaver, adjudged in a Tlrit of Erroz in Camera Scac- 


ciendum, ac. Carii, which intratur Paſch. 44 El. Rot. 453. B. R. and the Judgment 
Ognel's Caſe, in Banco Regis reverſed, 

8 Co. 142. a. = 

Cited, 2 Bulle. 64. cited, and faid the Entry was as here, pꝛolecutus kuit, gc. but for the Report of this 
Caſe, vid. Cro. El. 164. Moor 274. pl. 428. 2 Leon. 84. Savil 63. and vid. 1 Leon. 276. Cro. El. 576. 
1 Brownl. 83, 118. Poph. 206. (d) Cro. Jac, 3. S. C. adjourned, Yelv. 42. S. C. by three Judges a- 
gainſt One ; and yet by the Report the Court awarded the Capias, 2 Bulſt. 63, 64, 65. S. C. adjudged pzo 
Nuer' in B. R. per totam Curiam, tho? it appears by the Caſe, that the Court did not award the Capias, 
but the Party procured it, —— and in this Caſe it was ſaid, that if a Capias ad Datisfaciendum iſſues a- 

inſt a Peer, and he is taken thereupon, and eſcapes, an Action lies againſt the Sheriff. 2 Bulſt. 65. 


Argument by tg charge the Defendant, becauſe it is not alledged that the 
Powel %- Obligation was made within the Jurisdiion of the Court; koz 
this Point 2 tho? the Action be tranſitozy, yet this inferio2 Court having but a 
ſeitled. limited Jurisdif#ton of Things ariſing within the Jurisdifton, 


* Fol. 810. 
al which the Dfficer ſhall take Advantage 


therways if it Rot. 1590. 


had not ap- | 
meek eons made; and Lutw. 1567. it is ſaid, the Cauſe of Action by the Declaration appearing to be out of 
the Juriſdiction, was the Cauſe of this Action lying. Skin. 51. (8) 4 Inſt. 231. 3 Lev. 23, 234. 


(h) My ſecond Part 299. pl. 1. S. C. 2 Mod. 197. S. C. cited, 3 Lev. 23. S. C. cited 
() 2 Bulſt. 


322. S. P 


4. 0 Tf a Pan recovers againſt two jointly, and takes both in 


dal per Coke Execution, and after one is ſuſtered to eſcape, tho' the other con⸗ 
by 


to be clear, 


tinues 


%S 5 not 


POT EcE ASE ERS 


Eſcape. RE - 


tinues in Puſon, yet Debt lies upon this Eſcape againſt the She⸗ (a) 1 Rot 
riff, in which the whole Debt ſhall be recovered againſt him. (a) Rep. 206. 
Norgate's Cale adjudged, cited Trin. 13 Jac. B. R. per Coke. 8. C. cited, 
5. (b) Jf a Pan recovers againſt Baron and Feme, and takes ( aubteing 
both in Execution, and after the Feme is. ſuffered to eſcape, tho" againi Sir 
the Baron continues in Pziſon, yet Debt lies upon this Eſcape Geozge Bey- 
againſt the Sheriff, in which the whole Debt ſhall be recovered , nolds. 8 P. 


fo2 this was the Debt of the Feme, and ſhe is as fully in Execu⸗ Jae 


tion as the Baron. Trin. 13 Jac. B. R. Between (c) Oz. Sutcliffe 2 Rot Rep. 


and Sir George Reynell. 283, and vid. 
p ulſt. 150. 
le) 1 Rol. Rep. 204, 205. 8. C. 2 Bulſt. 320. S. C. and S. P. by three Judges againſt oo. 


6. (d) If after the Year a. Capias ad Satisfaciendum is taken out, and (d) Shirley 
the Defendant thereupon arreſted, and after ſuffered to eſcape, Debt lies and oe he 
for this Eſcape, (e) tho' the Proceſs was erroneouſly awarded, for it was S. P. Salk 
ſufficient to arreſt him, and the Sheriff may juſtify in an Action of falſe oo * 


Impriſonment, and (f) therefore cannot let him at large. Tin. 32 Elix. adjudged, 


Buſhe's Caſe, Cro. El. 188. adjudged. le) The She⸗ 

| riff can take 
no Advantage of Erroz in the Pꝛoceſs. Cro. El. 893. 767. 2 Bulſt. 25 8. 8 Co. 142. Godb. 27. Noy 
78. Cro. Jac. 280, 289. Stil. 232. 3 Mod. 325. Carth. 148. —— But otherwiſe if the Arreſt was void; 


as if the Arreſt, on which the Elcape is fuppoſed, is laid to be out of the County of which tle De- 
fendant is Sheriff, Cro. El. 877, and vid. Noy 51. 1 Brownl. 79. Ow. 72. 5 Mod. 413. — If the 
Judgment foz Erro2 is reverſed, the Sherift map pliead Nul tiel Record. 8 Co. 142. b. 1 Saund. 39. 
1 Lev. 95.  (f) Tho' the Sheriff may juſtify the Execution of a Capias teſted out of Term, per 
the Plaintiff ſhall not take Advantage thereof, lo as to charge the Sheriff foz an Elcape, Far. 30. 
per Holt. Salk. 700. per Holt. | 


J. If one taken upon a Writ of Excommunicato Capiendo upon a Sen- 
tence in the Spiritual Court, for Non-payment of Money decreed for 


Tithes and Coſts, eſcapes, an Action will lie againſt the Sheriff; for tho? 


this is founded upon a Matter meerly Spiritual, yet the Proceſs iſſues out 
of a Temporal Court, and is directed to, and executed by a Temporal 
Officer, and the Damages conſequential thereupon Temporal. Hill. 
6 Mill. & Mar. Between Kipper and Maſon, Lutw. 121,122. adjudged per 
totam Curiam, tho? it was confeſſed to be the firſt Action in this Caſe. 

8. If one be taken upon a Capras ad Satisfaciendum, between the Teſte 
and Return whereof a whole Term intervenes, and the Sheriff ſuffers him 
to eſcape, an Action lies againſt him; for this Writ was not void, the 
Party not being 8 thereby; for he had no Day in Court, and muſt 
however lie in Priſon. Trin. 1 Aun. Between Shirley and Wright, Salk. 
moo. per Holt. | 

9. Otherwiſe where taken upon a Gapias ad Reſpondendum, in which a 
Term intervenes between the Teſte and Return; for ſuch Writ is void, 
and by the Intermiſſion the Cauſe is (g) diſcontinued and out of Court, (g) My ſe- 
and fo the Sheriff not chargeable. Trin. 1 Ann. Between Shirley and cond Part 
IWright, Salk. Joo. per Holt. | TE 

10. If a Plaint is levied in the Sheriff's Court in London, by A. againſt 
B. who before was in the Counter on a former Plaint levied by C. Now 
B. is in Cuftody at the Suit of A. and if ſuffered to eſcape, A. ſhall have 
3 Between Fackſon and Humpbrys, Trin. 5 Ann. Salk. 213. ad- 
judged. 1 
f 12 If A. is in Cuſtody of the Sheriff of Northumberland, and the She- 
riff being in London, another Writ againſt A. is delivered to him, by this 
A. is immediately in his Cuſtody upon this Writ. Salk. 274. per Holt C. J. 

12, Otherwiſe if at the Time the Friſoner was out of his County; as if 
the Sheriff was bringing him to Hefminſter upon an Habeas Corpus. Salk. 
274. per Holt Ch. Juſt. | 1 
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(c) Br. Execu- 


G pech (G) To (a) whom it ſhall be ſaid an 
—— Eſcape. 


mean Proceſs, 


— nhpoke ſe PS Pan be taken upon a Capias pro fe, fo; denying his own 


judiced in his Deed in an Aﬀion of Debt, and is ſuffered to go at large, he 

Suit. Cro. El. who recovered ſhall have Debt againſt the Sheriff, becauſe the Ca- 

(b) * Eſcape pias is ad reſpondendꝰ tam nobis quam parti. (b) 7 H. 4. 4. b. K ide Oe. 

3 2. So in a Recovery upon a Fo2ger of Falſe Deeds, if the Oe⸗ 

kendant be impziſoned fo2 the Fine at the Pꝛayer of the King's At- 

tomey, if he be ſuffered to go at large befoze Satisfaiion to the 

Plaintiff, he may charge him fo2 the Eſcape, becauſe he is in Ex⸗ 

ecution to the Party upon the Taking at his Eleitton, fo2 he ought 

to be in Execution to the Party befoze at the Suit of the King, be- 

cauſe the Suit of the Party is the D2iginal, and the Fine but ac- 
tion 47. S. C. Ceſſoꝛp, becauſe of the Suit, (c) 7 H. 6. 6. b. 

3. But if a Pan be taken upon a Capias pro Fine fo? the King, 

where no Capias lies in the Oziginal, and ſuffered to eſcape befo2e 

Pꝛaper of the Party to be in Execution fo2 his Damages, as fo?2 

a Fine in an Afliſe, the Party ſhall not have an Eſcape againft the 

(a) 5 Co. 88. Sheriff, (a) betaule he was not in Execution fo him betoze Pꝛaper. 


b. S. P. but Contra 18 H. 6. 19. 
for this vid. 
1 Rol. Abr. 895. throughout. 


(e) Mooz and 4. (e) If a Capias ad Satisfaciendum iſſues upon a Judgment in an 
Kenne Acklon ok Debt, and the Sheriff returns Non eſt inventus, and after 
PE Co A Capias Utlegat Iſſues, upon which he is taken and fmpaiſoned, 
Jac. 619. and after he is let to go at large, the Party that recovered may 
but Bridg. have an Action of Debt fo2 this Eſcape againſt the Sheriff, (f) foz 
3 ape he was in Execution koꝛ him alſo, becauſe he could not have a new 
o Ka een Capias ad Satisfaciendum. Mich. 41, 42 El. B. R. Between (g) Leigh- 


an Action u en 

on the Cale, ton and Walwyn, per Curiam. 

(f) But if af- PIER, | 

ter the Year, (admitting) he could not be in Execution for him without Prayer; yet Caſe lies, for the Plaintiff 

was prejudiced by the Eſcape; for he ought not to be diſcharged till he found Sureties to fatisfy the Plaintiff. 
Co. 89. b. and vid. 5 Edw. 3. c. 12. (g) Garnon's Cale, 5 Co. 88. S. C. The Capias Utlegat” 

bang taken out and executed within the Year, Cro. El. 706, 707. S. C. adjudged, Moor 566. pl. 772. S. C. 

1 Rol. Abr. 895. pl. 4. S. C. Yelv. 20. S. C. cited, Comb. 201. S. C. 5 Mod. 201. S. C. cited, 1 Rol. 

Abr. 895. S. C. vid. 1 Rol. Abr. 901, 902. and Notes there. 


() Moor 641i. F. Ch) If a Capias Utiegat” iſſues upon an Outlawry upon mean Proceſs, 


Pl. 882. S. P. and the Defendant is taken, and ſuffered to eſcape, an Action upon the 
2 Caſe lies, becauſe the Plaintiff is thereby delayed of his Debt. Hill. 


Lutw. 110, 41 Eliz. Between Bouuer and Stoke, Cro. Eliz. 652. adjudged upon De- 

111. murrer. we 

(i) 1 Rol. Rep. 6. (i) If a Man is committed for refuſing to anſwer to Interrogatories 

e 2 by Commiſſioners of Bankrupts to him exhibited, a Creditor upon whoſe 

. Petition the Commiſſion iſſued may bring an Action. Jin. 12 Fac. Be- 

My iſt Part tween Barns and Cary & al, 2 Bulſt. 23 6. adjudged. 

100. pl.. S. C. | 

* — 7. (K) If within the Year a Capias ad Satisfaciendum iſſues on a Judg- 

S. P. adjourn- ment, and the Defendant is thereupon outlawed, and two Years after ta- 

ed. ken upon a Capias Utlegatum, and the Sheriff ſuffers him to eſcape, Debt 
will lie againſt him, for the Defendant was in Execution at the Suit of the 
Plaintiff, without Prayer, in as much as the Flaintiff was at the End of 
his Proceſs, and no Continuance nor Scire ſacias lay after the Capias Ut- 
legatum, Which being ſued at the Charge of the Plaintiff, imported an 


1 Election 


8808281 


I 


% 


—_— 


” 1 = 
4 ka thin. Son By as ad 


Election of the Body. Paſch. 8 Wil. 3. Between (a) Wolf and Daviſon, (a) 5 Mod. 
Salk. 318. adjudged. | — 3 


Comb. 373. S. C. adiourn'd; and Holt Ch. Juſt, lad, he neber underſtoon the Diverlity taken in the 
Caſe, where within the Pear, and where after, 


(b) Gaols. = G 


two Sorts of 

for Priſoners 
(H) In what (c) Places Priſoners (d) may ge 

be kep t. W To 
gg | 2 4 riff may ap- 

x. Te Marſhal of the King's Bench cannot keep his Pꝛiſoners n ny 
in other Place than where the (e) old Paſon is appoint- here he 
ed, without Licence of the Court, tho' it be in Time of Plague. pleats ; the 
Trin. 11 Car. B. R. per Curiam. | other is for 

Breach of the 
Peace and Matters of the Crown, which is the County-Gaol. Latch 16. and vid. 1 And: 345- — Where 
not to be newly erected, unleſs by Act of Parliament. 2 Inſt. 705. (e) Tho? the Sheriff may remove his 


Gaol from one Place to another within his Bailiwick, yet he muſt keep it and his Priſoners within it, and not 
ſuffer them to go at large out of the Priſon, tho' he himſelf attends them, &c. Hob. 202. Latch 16. Sid: 318: 
—— Where the new Sheriff was not bound to take Delivery of a Priſoner, but in the common Gaol of the Coun- 
ty. Poph. 85. 2 Leon. 54. Hard. 30, 33. d) Where faid the Admiral may chuſe his Priſon at his Plea- 
ſure. Savil 12. N. Dyer 278. Margine. (e) Aid. Cro. Car. 210. as to new Building added to the Gates 
houle, 2 Bulſt. 56. : | 


2. (f) But the Court of King's Bench may by Rule appoint 0 co. Car. 
the Puſon to be kept in any Place in England, and upon this the 466. 8. P. 
Marſhal may bing his Pxlſoners there; but he ought to keep them * by 
there in JI? 1 as befoze, and the Extent of the Pziſon ought to f. w_ 
be limited by Rule of Court aſſo. Paſch. 11 Car. B. R. per Curiam, 130. vid. 


and then Liberty was given to Sit John Lenthal to make his Pyt- the Opinion 
= - Biſſeter in the County of Oxon, and the Extent of it li⸗ 222 
ev, ; | is 


| | the 
Method to be taken where the Priſoners were in Danger of the Infeftion by the Plague, 


Eſcape. 


Eſcape. 


@) Tho' the | (a) How to be charged. 


the King's 

ork ( b) Reſpondeat Superior. 

Court, pet 

they would 1. * the Statute of Neſtm. 2. made the 13 Edw. 1. cap. 11. an Ac. 


him To. countant found in arrear before Auditors, aſſigned by his Lord, 


duce his may be committed to Gaol, and the Keeper muſt take Heed he do not 
Deeds to ſuffer him to go out of Priſon without the (c) Aſſent of his Maſter, and 
_ him- if he do, and be thereof convict, he ſhall anſwer to the Maſter for (d) the 
Aion. Damages, c. and (e) ſhall have Recovery by (f) Writ of (g) Debt; 
2 Show. 308. and if the Keeper is (h) not able to pay, his Superior that (i) (K) (Il) 


* 


any _ - bg committed the Cuſtody of the Gaol to him ſhall be anſwerable. 

ere inrol⸗ 

led, and vid. Skin. 114. (b) My firſt Part 191. pl. 1. (c) Map be by Parol, and a good 
Bar in Debt fo: an Eſcape, 2 Inſt. 382. Goulſ. 81. (d) Being in Nature of a Treſpaſs, it 
lies not againſt Executoꝛs. 2 Inſt. 382. Hard. 31. but Q. as to an Attion of Debt, Goulſ. 90. and 
fo: this vid. under the Title Executors. . (e) By the Equitp of this Jt befoze 1 Rich. 2. Debt 
{ap fo: an Eſcape in other Caſes, 2 Inſt. 382. 2 Lev. 159. (f) Pet by the Equity of this At a 
Will of Debt lies. 2 Inſt. 382. Mp ſecond Part 279. pl. 5. (g) Befoze this Att, Caſe, not 
Debt, lay foz an Eſcape of one in Execution, 2 Inſt. 382. 2 Lev. 15. — But now the Plaintiff 
may have one oz the other, Cro. El. 767. Cro. Jac. 289, —— But foz an Eſcape on meſne Pzoceſs, 
Caſe onlp. 1 Vent. 7. (h) UWthere in a ſpecial Uerditt it ought to be found he was not able at 
the Time of the Aſtion bzought, Plummer and Whitchcot, 2 Lev. 158. 1 Vent. 314, 315. 2 Jon. 61. 
2 Mod. 127. (i) Intended where he that hath the Frechold oz Inheritance commits the Cuſtody 
to another, 2 Inſt. 282. Savil. 11. —— The Mapoꝛ and Citizens of London having the Shzie valtp of 
London in Fee, the Sheriffs are Guardians under them, and removable at Milt; and tho' the Sheriffs 
appoint a Keeper under them, pet luch Keeper is not within the Aft, but the Sheriffs are the Guar⸗ 
dians, and the Mapoz and Citizens their Superiozs; and there cannot be two Duperiozs within 
this Att. 2 Inſt. 382. (Kk) One ſeiled in Fee of the Office ok Warden of the Fleet grants it foz 
Life, he ſhall anlwer fo: the Jnſufficiency of his Gzantee. Plummer and Whitchcot, 2 Lev. 158. 
3 Vent. 314, 315. 2 Jon. 61, 62. 2 Mod. 119, 120, &c. (1) This extends not where he makes 
a Deputp, foz there he is chargeable, and not the Deputy, 2 Lev. 159. | 


(m) This ex- 2. By the Statute 1 Rich. 2. cap. 12. (m) The Warden of the Fleet 
tends to all ſhall not ſuffer a Priſoner in by Judgment to go at large by Mainprize, 
_— Bail or Baſton, withour agreeing with the Party for the Thing adjudged, 
8 36. p. unleſs by Writ or other Command of the King, on Pain of loſing his 
37. a. 1 Lev. Office; and being attainted thereof by due Proceſs, the Plaintiff ſhall re- 


15 Jon. cover againſt the Warden by (n) Writ of Debt. 
2. 
(n) Pet by the Equity of this Pt a Bill of Debt lies, 2 Init. 382. Mr ſecond Part 279. pl. 5. 


I  Pleader. 


„ ( „„ 236 as 


ws © © 


or dd © Wir ©, A _ = ti. 
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Pleader. 
(a) (b) Declaration. (a) In an 


Attion fox 
an Eſcape 


1. (c) F there are Three in Execution jointly at the Suit of 4. and all 98 new off 
8 | 5 2 N Pꝛoceſs, the 
eſcape, in Debt for the Eſcape, the Plaintiff may declare for the Plaintitt 
Eſcape of all, and it will not be double, tho' the Eſcape of any one of muſt not on: 
them (d) will be ſufficient to intitle him to the Action. 20 H. 5. 11 ou, that 
3 Üb 
allo that Non comperuit ad diem, becauſe the Party being bailable, the Sheriff might lawfully ſuffer 
him to go at large, tho' in ſuch Action upon an Eſcape after Execution, it is ſufficient to ſhew that 
ad largum ire permilit. Noy 72. per Curiam. — In an Aſtion bzought by a Creditoz foz ſuffering 
one to eſcape who was committed by Commiſſioners of Bankrupts, foz refuſing to anſwer to Inter⸗ 
rogitozies, the Plaintiff need not ſhew what the Interrogatozies were, oz that his Debt is not C(a- 
tisfied. Barns and Cary, 1 Rol. Rep. 47. Moor 834. pl. 1123. 2 Bulſt. 236. —— here the Plain: 
tiff declared foz an Eſcape upon a Latitat, without ſhe wing out of what Court it iſſued. 5 Mod. 413. 
(b) Foz what is neceſſary to de ſhewed in Declaration vid. Lutw. 110, 111. Carth. 149. 2 Show. 17. 
Salk. 272. 5 Mod. 414, 415. (c) Stil. 82. luch a Declaration. (d) And ſo perhaps may be on 
{uch Declaration, 1 Sid. 5. Skin. 583. —— Where the Plaintiff declared fo an Eſcape after Jupg⸗ 
ment, and befoze Execution, and upon Evidence it appeared ts be befdze Judgment. Skin. 583. 


2. If one recovers a Judgment as Adminiſtratrix of F. §. and there- 
upon takes the Defendant in Execution, and the Sheriff ſuffers him to 
eſcape, the Plaintiff cannot bring an Action for this Eſcape as Executrix 
of F. S. for the Action for the Eſcape (e) ought to (f) purſue the firſt (e) 2 Saund. 
Action, and ſuch Action brought as Executrix diſaffirms the firſt Suit, 101. — If 
which ſuppoſes a dying Inteſtate. Hil. 13 Fac. Between (g) Sir Henry ene declares 


Slingsby and Lambert and his Wife, Cro. Far. 394. adjudged upon a Writ wt mod 
of Error, and the Judgment reverſed accordingly. of Attion to 


as 2. | : =P . N 3 j 40s. and 
pꝛoves 305. this is ſufficient, 2 Lev. 85. per Hale; but in the Book there is a Quzre de hoc, being ſpe⸗ 
cial. (f) One declares foz an Eſcape upon a Latitat in placito tranſgreſſionis, and the Latitat pzoduced 
was in placito tranſgreſſionis ac etiam Billæ 20 l. 2 Levinz 85. per Hale, tis an incurable Fault. 


(g) 3 Bulſt. 112, 113. S. C. debated and adjourned, and laid to have been afterwards ended by Agreement, 
1 Rol. Rep. 276, 277. adjudged, Godb. 262. S. C. but the Opinion of the Court ſaid to be otherwiſe; 


3. In an Action of Debt for an Eſcape of one in Execution, it is not 
ſufficient ro ſhew only that a Capias ad Satisfaciendum iſſued, by Virtue of 
which he was taken, Sc. but the Plaintiff muſt ſhew (h) how he recover- (h) The 
ed Judgment, and thereupon a Capias ad Satisfaciendim iſſued, Ec. for Cauſe for 
as to the Judgment, the Defendant may plead Nil tiel Record; and tho* which arreſt= 
if there was no Judgment, the Sheriff was bound to execute the Writ, ed mull be 
and perhaps might be fined for the Eſcape; yet if there was no Judg- _ and 
ment, there was no Debt or Duty to the Plaintiff, Mich. 18 Car. 2. Be- a 


2 Levinz 88. 
tween (i) Jones and Pope, 1 Saund. 38, 39. per totam Curiam. 9955 8d. 36 , 
| | | 306. S. C. 


adjudged, 1 Lev. 191. 8. C. adjudged, 2 Keb. 93, 94. S. C. adjudged, 


4. If in an Action for the Eſcape of B. againſt the Warden of tbe 
Fleet, the Plaintiff declares that B. was (k) committed in Execution to (k) The 
him, and he (1) muſt conclude provt patet per Recordum, for that is tria- Marſhal of 
ble by the Record. Hil. 5 Will. & Mar. Between Norden and Fox, 3 Lev. we. Ang 


| A | Bench i 
393. admitted per Cur', tho' ſaid to be helped by the Defendant's Plead- by hs Zong 
ing, that he ſuffered him to eſcape with the Leave of the Plaintiff. _— 5 
| | : | chargeable 
with the Eſcape, unleſs attually in Cuſtody, 1 Sid. 220. —— Noz then till ſerved with a Rule 
oz Entry thereof in the Marſhal's Book. Salk. 273. — Where Committitur muſt be p:oved, oꝛ not. 
1 Sid. 237. (1) But Q. foz this is only Matter of Jnducement, and the Defendant is not 


thereby eſtopped, 5 Mod. 8, 9. vid. Lutw: 111: 


- — — — —_— —ÜʒàƷͤ 
— —— 


126 Eſcape. 


© Plea. 
(a) Coachman 


1. (a) YN Debt for an Eſcape of one in Execution upon a Judgment 
1 I the Defendant may plead Nu? tiel Record. Hob. zog. Between 
Hob. _ (b) Madox and Young, adjudged upon Demurrer. | 


1 Brown 


and vid. Kelw. 18. b. 8 Co. 142. b. 1 Saund. 38. (b) 1 Brownl. 51. S. C. 


2. If in an Action upon the Caſe againſt the Marſhal of the King's 
Bench for an Eſcape, the Plaintiff declares, that he recovered a Debt 
and Damages againſt F. S. and that he was thereupon committed to the 
Defendant in Execution, and that the Defendant apud D. in Com? H. 
ſuffered - J. S. to eſcape, the Defendant may plead that J. S. was in his 
Cuſtody at S. and that he ſuffered him to eſcape, and after retook him 
3 Co. c2. b. on freſh Purſuit, (c) without traverſing the Eſcape in the County of H. 
Poph. 42. for when he was at large it was an Eſcape in (d) every County. Mich. 


Ihe 5 b. 2 Car. (e) Between Harvey and Reynolds, 1 Jon. 144. agreed per Curiam. 
278. b. 


d) Pl. Com. 37. b. (e) Latch 201. S. C. 


3. If the Plaintiff declares upon a voluntary Eſcape, the Defendant 
may ſhew a negligent Eſcape and taking upon freſh Purſuit, without an 
(f) The Uo- 'Traverſe of the (f) voluntary Eſcape. Trin. 2 Car. Between (g) Harvey 


1 and Sir George Reynolds, Latch 201. adjudged. 

s imperti- 

nent, and out of Time alledged, and therefoze not traverſable. Sir Ralph Bovy's Caſe, 1 Vent. 211, 
217. adjudged, 3 Keb. 55. adjudged, Lutw. 382. cited, and vid. under the general Title Pleading, 
Where Surpluſage and Matter alledged out of Time is not traverſable. (g) Noy 93. S. C. adjudged, 


2 Exchange. 


Permutation. NN. 
(A) Of what Things it may be. 


_ N one is lay and the other Spiritual. (a) 21 28 1. 
3. 6. b. 7. | 1 C. 

2. But otherways it is if the Hoſpital be Spiritual, „ Br. ka 
as where it is founded fo2 Alms and Spiritual Things. (b) 21 E. change 11. 
3. 7. . C 


x. \ N Exchange cannot be of a lay Hoſpital fo? a uren, (a) Br. EC. 


_—. 2 > _—_— 


— — 


(B) What Perſon may make an Ex- 
change at what Time. 


I, J. two Husbands and Wives male an Exchange between (0 Fir Ex. 
them, this is good during the Coverture. (c) 45 E. 3. 20. b. . 
2. Ik an Inkant exchanges fo2 Lands of leſs Ualue than his 
Lands which he gives in Exchange, this will not bind him. 
12 H. 4. 12. £ : . 
3. But at his full Age he may make this good by Agreement. () Br. Fg 
(d) 12 H. 4. 12. 4 E. 2, A. 4 bis 8 P agr ent change 3. S. C. 


4. An Exchange by an Jnkant is good till he defeats it. © 


15 E. 4. 3. | | | 

5. But he may avoid it at his full Age. 4 E. 2. Eſchange 3. Ab- 
— the Iſſue. 16 E. 3, F. Eſchange per Shard 2. 
umi + | 


6. Ik Baron and Feme exchange with another, this is good du- 
ring the Coverture, 39 E. 3. 30. 
7. If the Dusband erchanges the Land of the TUife, fox Lands 
of leſs Ualue, if the Wife, (e) after his Death, once agrees to the () and wo 


Exchange, the ſhall never avotd it after. (f) 9 H. 6. 52. Curia. 2 
and Wi 

Fine alien the Lands taken in Exchange, yet the Wiſe aſter the Death of her Husband, may enter Into 4 

own Lands, for the Time of her Election was not before come. 1 Leon. 285. (f) Br. Eſchange 9. S. C. 


8. If the husband exchanges the Land of the Mike fo2 other 
Lands given to his Wife and their Son jointly, this ſhall be good 
by the Agreement of the Wife, after the Death of the Þusbaud. 


9 E. 2. Cui in vita 28. 


9. Ik 


* 
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— 


—_ — 


9. Ik Baron and Feme erchange the Land of the Mike fo2 other 
Lands, this ſhall be a good Exchange not to be avoided by the 
Mike, if ſhe agrees thereto after the Death of the Pusband. 
10 E. 2. F. Exchange 13. 

(a} Co. Lit. 10. (a) If an Jnfant exchanges Lands with another, if he con- 

5 % 8.7 tinues in the Land given to him in Exchange at his full Age, he 

Pendl s hath affirmed the Erchange, and ſhall never avoid it afterwards, 
4 E. 2 Exchange 3. admitted by the Iſſue. 16 E. 3. Eſchange 2. per 
Sharde. | | 

(b) And the 11. An Exchange with the King is (b) good, tho' he is ſeiſed in his 

King is politick, and the Subject in his natural Capacity. Co. Lit. 51. 4. 


thereby | | 
bound ro Tarranty, and pield in Ualue, 2 Inſt. 269. 


12. If a Parſon before the 13 Fl. had exchanged his Glebe-Land for other 
Land, and his Succeſſor had entered into the Lands taken in Exchange 
and took the Profits, the Succeflor ſhould have been bound by his Time. 
Turther's Caſe, Noy 5. adjudged. 

13. Otherways in Caſe of an Exchange made after the 13 El. Noy 5. 
per Curiam. 


— 


(C) What Perſons may in Reſpect of 


their Eſtates. 


0 Br. E. 1. F Tenant in Tail erchanges fo2 other Lands of equal Ualue, 
vai the Iſſue may avoid it. (c) 14 H. 6. 2, 3. 

2. Ik Tenant in Tail exchanges fo2 Lands of equal Ualue, and 
dies, tho' the Lands taken in exchange deſcends to his Iſſue, yet 
(a) Br. 13. ik the Iſſue does not occupy it, but diſagrees thereto, he may avoid 
KS the Exchange. (d) 14 H. 6. 2, 3. 

RAN , 3- If Tenant in Tail erchanges with another, and leaves other 

* Fol. 5:2. Lands to deſcend to his Iſſue in Fee, this ſhall bind the Jfſue. 

8. 6. 23. 14 H.6. 23. * Fo then there is a lineal Marranty with 

(e) Br. Tail Aſſets. (e) 45 AM. 6. adjudged, 

34- 8. C. 4. If Tenant in Tail exchanges fo2 Lands of leſs Ualue, if the 
Iſſue after his Death once agrees thereto, he ſhall never avoid it. 
9 H. 6. 52. b. Curia. So it is a fortiori where the Land which he 


hath in Exchange is of equal Ualue. 14 H. 6. 2, 3. 
5. It is not neceſſary that the Parties to the Exchange be ſeiſed of an 


equal Eſtate at the Time of the Exchange made; for if 'Tenant in Tail, 
or an Husband ſeiſed in the Right of his Wife, exchange Lands, and 
9 2 (f) both by the Exchange give a Fee-ſimple, this is good until it be 
an Exchange avoided by the Wife, or the Iſſue in Tail after the Death of the Huſ- 


there needs band. Co. Lit. 51. a. 
no Livery, | | 
but only a recipzocal Execution of both Parties, by Entry, Far. 25. per Ch, Juſt, Holt. 


6. So if the Land of one be of a defeaſible Title, and the Land of the 
other of an indefeaſible Title, yet the Exchange is good till it be avoided. 
„ 3 3 4 0 | 


1 (D) Of 
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(D) Of what Things it may be. 


OA Rent may be exchanged with another foy certain Land, (4 3" 5%: 
16 E. 3. Eichange 2. (b) 3 E. 4. 10. b. (c) 9 E. 4. 21. fo) Fitz. Ex- 


15 E. 4. 8. b. 30 E. 1. Itinere Cornubiæ 15. Co. Lit. So. bv. change 10. 


8. C. | 
(e) Fitz. Exchange 5: S. C. 


2. (d) A Man map exchange Common fo2 Land. Perkins, Sect. (4) Moor 665. 
263. Co. Lit. 50, b. Contra 15 E. 4. 3. Pl. 90g. S. P. 


3. A Tenure by Divine Service may be exchanged koz a Tem- 
pozal Seigniow. Co. Lit. 50. b. 
4- A Common may be exchanged fo2 Tithes. Contra 15 E. 4. 3. 
5 Land may be exchanged ko; Tithes. Co. Lit. 50. b. 
6. An Annuity cannot be exchanged koz Land, becauſe this 
charges the Jerſon only, and is not real. Co. Lit. 56. b. 
7. A Qillein in groſs may be exchanged fo2 an Acre of Land, fo? 
the Uillein is real as well as the Land; fa2 a Woman ſhall be en⸗ 
bowed thereof, and an Eſtate-tail may be thereof within the Sta- 
tute. 3 | 3 
8. A (e) Reverſion erpetant upon an Eſtate fo2 Life may be er- © 4 fuk 


rang > , ! Reverſi 
changed fo2 an Acre in Poſſeſſion, 9 E. 4. 39. Per Littleton Co. 4. may bo as. 
(f) Buſtard 122. b. changed foran 
ſeſſion. Mid. 4 Co. 1 22. b. (f) Cro. El. 902. S. C. and S. P. Moor 665. pl. gog. S. C. and 8. p. 


Yelv. 8. S. C. and S. P. 


9. Ik J have a Rent out of certain Land, J may exchange this 
Rent with the Tenant of the Land by Way of Releaſe of the 
Rent fo2 other Land, tho' there be no Tranſmutation of the Pol⸗ 
ſeſſion of the Rent, but this ſhall enure by Map of Ertinguiſh- 
ment. 16 E. 3. Eſchange 2. Per Skipwith, Perkins, Sect. 267. Co. 
Lit. 50. b. | | | 

10. So a Man may releaſe a Common of Eſtovers to the Te: 
nant of the Land in Exchange fo2 other Lands, tho' this enures by 
Way of Extinguichment, and it ſhall be a good Exchange. 30 E. 1. 
Itinere Cornubiæ, Eſchange 36. adjudgen Co. Lit. 50. b. 

11. So Common of Pure may be releaſed to the Tenant of 
the Land in Exchange koz other Land, tho' this enures by Way of 
Extinguiſhment. | 

12. Ik J. S. be ſeiſed of certain Lands to which J have a Right 
of Entry, J may releaſe this Right to J. S. in Exchange fo2 other 
Lands, and this ſhall be a good Exchange, tho' there is no Tranſ- 
mutation of the Poſſeſſion, Perkins, Se. 251. Co. Lit. 50. b. contra. (%) pic, Ex 
7 H. 4. 43. dubitatur. 15 3 E. 4. 10. b. | 8 change 4.8.0, 

13. So a Right of Action may be releaſed to the Tenant of the 
Land in Exchange fo2 other Lands, and this ſhall be a good Er⸗ 
change, fo2 he to whom theReleaſe is made hath as good Advantage 


thereby as if the Land it ſelf had been given to him. Dubitatur 16 
E. 3. Eſchange 2. Perkins, Sect. 268. 


Il Of 


— — 


_.:-- Exchange. 


1 


8. 
to al 
(E) Of what Things it may be for a * 
collateral Reſpect. | tho 
| 4 ſhall 
. ent the Things which are exchanged ought to be in eſſe at * * 
. the Time of the Exchange, otherwiſe it will not be good. in C 
G) Fitz. 12 (a) 9 E. 4. 21. b. Per Choke, Perkins, Sect. 262. contra Co. Lit. 50. b. Iſſui 
ä as if a Man grants a Kent de novo Out of his Land to an⸗ 11 
other in Exchange fo2 certain Land; this is not good, becauſe the chan 
(b) Fitz. Ex- Rent was not in eſſe bekoze. (b) 9 E. 4. 21. b. Per Choke contra, Co. 12 
change 5.S C. Lit. 50. b. | give 
are! 
bs (b)! 

e | . 

Fa. 3:3. (F) What Eſtates the Parties to the Ex- 

A | 13 
change ought to have. Lon 
I. T map exchange, and fo2 Equality one map by Deed re: then 
ſerve out of the Land which he paſſes, a Rent fo2 Equality, 15 
and fo2 Surety of Payment, a Re-entry on Mon⸗papment. Duvita- Tail. 
(e) Fitz. Ex- tur. (c) 45 E. 3. 20. b. Fo; it ſeems this is but a collateral In⸗ of tl 
change 1. S. C. Cymberance upon the Eſtate. Lit. 


(G) Of what Eſtates it may be. 


(qa) Lit. Sect. I. f Eſtates which are given in Exchange ought to be 


81 4 2 (e) equal one to the other. (f) 9 E. 4. 21. b. 38. b. 

e) Equa 

of Value, * of the Manner of the Eſtates, ſo there be an Equality of the Eſtates given in Exchange, not ma- ſo ap] 
terial. Co. Lit. 51. a. Moor 665. pl. 909. Dyer 356. pl. 40. (f) Fitz. Exchange 6. S. C. Br. Eſ- 51. b 
change 6. S. C. 89 


2. An Exchange of Land fo2 Life fo2 Land in Fee, is not good, 

(2) Fitz. Ex- becauſe the Eſtates are not equal. (g) 38 E. 3. 15. b. 30 E. 1. Iti- 
change 8. S. C. nere Cornubiæ 15. adjudged, 22 E. 3. 15. N ä 

3. A Man may give an Eſtate fo2 the Life of the Donee in Ex⸗ 
change to2 an Eſtate pur auter vie, fo2 the Eſtates are equal, both 
being Eſtates of Freehold. Es | 
4. It ſeems an Eſtate fo2 thee Lives may be given in Exchange 
fo2 an Eftate fo? one Life, fo2 both are Eſtates of Freehold, and 


ſo equal. | | 

5 An Eſtate may be given to one and his Heirs, fo2 the Life of 0 
J : 1 — fo2 an Eſtate pur auter vie, fo both are but Eſtates 3. 2 
of Freehold. 

6. Jt ſeems an Eſtate cannot be given to another and his Peirs G) | 
fo2 the Life of J. S. in Exchange fo2 a baſe Fee, as ſo long as J. S. Co. 
ſhall have Jſſue of his Body, oz as ſuch Dak thall grow, becauſe 
the Eſtates are not equal. | 

7. An Efkate to one and his Heirs, ſo long as J. S. ſhall Have 
Tſſue of his Body, may be given in Exchange fo2 an abſolute Fee, 3. 
fo2 both are Eſtates of Fee-limple, tho' one be but a baſe Fee. oug 


2 8. So 


— 
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8. So an abſolute Fee may be given in Exchange fo2 an Eſtate 

to Wande; and his Heirs, lo long as ſuch an Oak ſhall grow, fo? 
oth are Fees. | 

l * A Aillein may be 5 in Fee in Exchange fo2 an Acre in Fee, 

tho' he hath but a baſe Fee in the Uillein, ſcilicer, ſo long as he 

ſhall have Jfſue of his Body, Note; This was held fo2 a Point 

in a Moot in the Pall. 

10. Tenant in Tail may give the Land to another and his Heirs, 
in Exchange fo2 another Acre to him, ſo long as J. S. thall have 
Iſſue of his Body, fo2 both are Eſtates in Fee. 

11. So it ſeems that Tenant in Tail may give the Land in Ex⸗ 
change fo2 other Land to him in Fee, fo2 both are Fees. 

12. A Reverſion in Fee expeſtant upon an Eſtate fo; Life may be 
given in Exchange ko Land in Poſſeſſion in Fee, fo2 the Cſtates 
are equal, fo2 each had a Fee. (a) 9 E. 4. 39. per Littleton, Co. 4. (i) Fitz. Ex- 
(b) Buſtard 122. b. 8 1 change 6. S. C. 


; 3 (b) Cro. El. 
902. S. C. and S. P. Moor 665. pl. 909. S. C. and S. P. Velv. 8. S. C. and S. P. 


13. Ik two Jointenants give Land to other two Jointenants fo? 
Land given to them in Common, this is good, fo2 the Eſtates are 
equal, tho' they differ in Quality. Co. Lit. 5. 

14. So if Two give Land to one, in Exchange fo2 Land given to 
them Two, this is good. Co. Lit. 51. | 


15. (e) An Exchange between a bare Tenant for Life, and Tenant in (c) 11 Co. 86: 
Tail, after Poſſibility of Iſſue extinct, is good, for their Eſtates in Reſpect b. S. P. 
of the Quantity are equal, and the Difference in the Quality only. Co. 
Lit. 28. 


my + a SJ. Fs * RES > FS 2 9 . 


(H) By what Words. 


I. A®P Exchange is not good, if it be not made by this Mod 
(d) Excambium. (e) 9 E. 4. 21. b. Perkins, Sect. 253. d) The Word 
tray 
ſo appropriated by Law, that it cannot be expreſſed by any Peripꝛaſis or Circumlocution. * Ia b 
51. b. 1 Rol. Rep. 122. Hob. 41. le) Fitz. Exchange 5. S. C. Br. Eſchange 5. S. C. 


Fol. 814. 


* — — — — 13 — 2 . r 2 Fe — — 


— 


(J)) How an Exchange may be made 
| where without Deed, in Reſpect of 
the Thing. 


i, (f) | bu the Lands lie in one County, it map be made without 0 Lit. Ses. 
Deed, fo2 the Exchange is a Livery in Law. (8) 45 E. 62. 8. r. 


3. 21. (8) Fitz. Ex- 


2. (h) But if they be in two Counties, it ought to be by Deed, 8 80. 
(i) 45 E. 3. 20. b. 15. 7 H. 4. 11 Co. 9. Dowman 14. (R) 9 E. 4. 38. b. (u Lit. Sea. 


Co. Lit. 51. b. by Deed indented. | 63. 8. P, and 
488; ao 4 © (i) Br. Eſchange 2. Fitz. 1. (k) Br. Eſchange 6. 8. C. Fizz. 6. 


3. Tf Land in Ireland be exchanged fo2 (1) Land in England, it 0 2 ſuch 


ought to be by Deed tempore E. 2. 71. b. 4. Je =" be, vid 
| Lat. 234. 
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4. Ik the Thing exchanged lies in G2ant, tho' it be in one Conn: 
ty, yet it ought to be by Deed indented. Co Lit. 51. b. 
| 5. Two may exchange Land, and fo2 Equality one may reſerve a 
(a Fitz. 2 Rent fo2 Equality, (a) 45 E. 3. 20. b. admitted. 
cane de, 6. Two may exchange Land, reſerving a Rent fo2 Equality upon 
| Condition, that if the Rent be arrear, that he may enter into hig 
e #x- Acre given in Exchange. (b) 45 E. 3. 20. b. 
sand. „. If there be a Diſcourle of an Exchange of certain Lands be: 
tween Two, and after one enters into the Land he ought to have, 
and levies a Fine to the other of the Lands he ought to have, with: 
(c) Fitz. Ex- Out Caping any Thing in the Fine of an Exchange; this is no good 
1 Exchange, becauſe the Land paſſes by the Fine. (c) 45 E. 3. 20. b. 
2. 8. C. 8. Two may exchange Lands by two ſeveral Fines, fo2 the one 
may upon a Writ of Covenant bꝛought agafnſt him by the other, 
(d) in the O- (d) acknowledge all his Right, and render his Acre to the other in 
Conultre. Exchange fo2 another Acre, and ſo the other may do in another 
Writ of Covenant brought againſt him by the other. 16 E. 2. 
Eſchange 14. 


— — — 


(K) At what Time it ought to be 
executed. 


I, 16 two Parſons (e) exchange their Churches the one with the 


(e) in ne O- 1 other, this ought to be executed on both Sides during their 


riginal it is 


permute. Lives; otherways the Permutation will be vold. (f) 45 E. 3. Fitz. 


(H) Hob. 152. Eſchange 10. Adjudged. 
S. C. cited, 


2 Co. 74. b. S. C. cited. 


2. Foz if one be indufed into the Church which is given to him, 
and the other dies befoze Jndution, the Permutation is void. 
©) Hows 52. (g) 45 E. 3. Eſchange 10. àdjudged. | 
E. cited, 


2 Co. 74. b. S. C. cited. — and vid, Ow. 12. 3 Mod. 135. 


(hr Co.x05. 3: 1) If, Two exchange Lands, and one of them dies bekoze () En- 
£1010: try, the Exchange is void; the Heir cannot be taken as a Purcha- 


(i) To the (er, becauſe he was named only to take by Way of Limitation of 


Perfection of ql Eſtate in the Courſe of Diſcent. Co. Lit. 50. b. 


an Exchange 


it is abſolutely neceſſary that there be an Entry or Claim in the Life of the Parties. Co. Lit. 51. b. 


— 


(L) How it ſhall be executed, and what 
ſhall be ſaid an Execution. 


- FF an Exchange be made of Land, the Exchange is not perfet 
till an Entry made by the Parties. Co. Lit. 51. a. b. 

2. Ik two Parſons exchange their Churches the one with the 

other, this ſhall be executed by Pꝛeſentation of their Patrons, 

(k)Hob.r52. und their Admiſſion, Inſtitution and Jndution, (k) 45 E. 3. Fitz. 


S. C. cited. Exchange 10. àdjudged. 
2 Co. 74. b. | 


S. C. cited, ——— And vid, Ow. 12. 
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3. But this is not executed until they are induced into the 


Churches, accoding to the Permutation. (a) 45 E. 3. Fitz. El. , 


change 10. ddjudged. 4243: nog 
| | (a) Hob. 152. 
S. C. cited, 2 Co. 74. b. S. C: cited. 


4. (b) If an Infant erchanges Land, and at full Age occupies (6) Fat. xx. 
the Land taken in Exchange, the Exchange is become perfett there 5 . En Jul. 
by; fo2 the Exchange at firſt was not void, becauſe it amounted ante B. pl. 
3 K IE; and 1 0 in Reſpeit of the Recompence, but only void⸗ co. S. P. 
able. D. Lit: 1. 8 | | , | 


, - wa. 0 232 . gr» 4 — 
— * - 


(M) How it ſhall enure, what Eſtate: 


| be Two erchange Lands together, without limiting any Cſtate; 
they ſhall Have but Eſtates fo2 their Lives. 19 H. 6. 27. 


— 


— 


(N) (c) What Act or Thing will defeat wa. 
an Exchange. 2 

| | | 7 | , ou | 8 

1. (d) I A. exchanges a Mano! with B. fo2 another Manoz, and hall not de- 
after Part of the Yano? which he gives is eviited from B. du the Ex- 

by an elder Title, B. may enter into the whole Manoz which he wan 6 
gave, and this ſhall defeat the Exchange in the Whole, becauſe ; Mc. o. 
the Condition is intire. (e) rs E. 4. 3. b. by all the Judges. = Kev. 572, 


| i I. 
(d) Co. Lit. 173. b. S. P. (e) Fits, Exchange J. S. C. Be. 8. 


2. (f) S0 if A. exchanges two Acres with B. foz two Acres, and, .. 1. 
after one of the Acres is eviited from B. B. may enter into the 0 % 
whole Land which he gave * Exchange, becauſe the Condition is 4. 8. p. 

uirar | 


intire. (80 Co. 4. (h) Buſtard. | (2) 4 8 
(a) Cro. El. 902, 97). 8. C. adjudged, Moor 665. pl. 909. S. C. adjudged, Yelv. B. S. C. adjudged. 


3. (i) So when an Eſtate of (k) Freehold in the Whole, or in Part of ti) Co. Lit. 


the Lands given in Exchange, is evicted, the whole Exchange may be de- 3 oe 
feated by Force of the Condition in Law, for the whole Eſtate given was E 1 A 


the Conſideration of the other's Parting with his Land. 4 Co. 122. 5. Re- Partition 


ſolved in (1) Buſtard's Caſe. . between 

| | | Parceners, 
(K) So if a Term foz Pears be evitted, Cro. El. 902. Yelv. 8. per Popharh. {1) Oro. El. 902, 917. 
S. C. adjudged, Moor 665. pl. 909. S. C. adjudged, Velv. 8. 8. C. adjudged. h X | 


Mm (O) (a) De- 


\ 
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1 . 1 
17 — — 


e (O) (a) Defeating of Exchanges. 


men make an 
Exchange of 


Lands, and x, G | F one enters by Urong upon another with whom he hath 
chem marie: I exchanged, this ſhall not defeat the Exchange, fo2 the o⸗ 
before Entry, ther cannot enter upon him in his Acre, but is put to his Alle. 
_ 3 (c) 15 E. 4. 3. 9 E. 4. 20. b. per Curiam. | 

this Ina E- ; f | 


feat the Exchange, 1 Mod. 91. dubitatur, (b) 1 Rol. Rep. 122. S. P. arguendo, Hob. 41. S. P. 
(c) Br. Eſchange 12. S. C. 


(d) Br. EL 2. The ſame Law if a Stranger enters by Wrong, 9 E. 4. 21. 

change 12. (d) 13 E. 4. 3. 

(e Hob. 41. 3. &) But if one enters upon a good Title upon the other, and 

S. P. defeats his Acre, as fo2 that at the Exchange he was an Jnfant, 

(f) Br. EL Feme Covert, 92 the like, this ſhall Defeat the Exchange, and the 

change . other may enter into his Acre. (f) 15 E. 4. 3. 

(30 Br. EE. , 4. The ſame Law ik a Stranger enters upon an elder Title, 

change 12. (g) 15 E. 4. 3. . 

$. C 5. Na Man exchanges a Uillein fo2 an Acre of Land, and after 
the Utitfein dies without Affue, yet the Exchange is not defeated; 
fo2 when the Exchange was good at the Exchange made, this ſub- 
ſequent Matter, which does not come by Relation bekoze the Ex: 
change, but is-fublequent to the Exchange, cannot defeat the Ex- 
change as an Evittion. | 

6. Do if a Man gives a baſe Fee, ſcilicet, ſo long as J. 8 ſhall 
have Iſſue of his Body, in Exchange fo2 an abſolute Fee, and after 
J. S. Mes without Jfſue, the Exchange is not defeated by this. 

7. Do if an Eſtate fo2 Life be exchanged, and after one dies, yet 
the Exchange is not defeated by this; fo2 this is determined ac- 
coming to the firſt Limitation. | | 
8. So if Two etthange and after the Land which one hath is 
ſurrounded by the ſalt Sea, yet the Exchange is not defeated by 
this, fo2 this comes by an Acctdent after the Exchange made. 

9. Jf Two make an Exchange of Land, and after the one Re- 
leaſes to the other the Marrantp created by the Law, pet this ſhall 

not dekeat the Exchange. 16 E. 3. Eſchange 2. per Hill. | 

10. In every Exchange tightly made, the Word Rxcambium imports a 

Condition and alſo a Warranty, the one to give an Entry and the other 
a Voucher and Recompence in regard of the reciprocal Conſideration. 
4 Co. 121. a. reſolved. | 

11. Tho' the Party hath Notice that Part of the Lands by him taken 
in Exchange, was ſubject to a prior Title, yet upon an Eviction thereof 
he may enter upon his own Land and defeat the Exchange. 4 Co. 123.8. 
reſolved. | 

12. Such Exchange is to be avoided by the Parties thereto, and their 
Heirs. 4 Co. 121. 5. 

13. If A. exchanges Lands with B. who after aliens to C. and C is evict- 
ed by Title Paramount, yet G Thall not enter upon the other. 4 Co. 
121. à. b. 

14. But if A. who had not aliened, had been evicted by ſuch Title Pa- 
ramount, he might have entered, and avoided the Exchange. Buſtard's 
Caſe, 4 Co. 121. b. | 
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In what (c) Caſes it ſhall be. Fol. 816. 
| | | | (b) In a Writ 
1. TF Two hundzed Faggots are granted to a Maſter and his 1 
Co⸗bꝛethꝛen and their Succeſſo2s, to perceive from all the alledge the 
Lands of the Ozantoz, and after the Maſter and Co-boe- Taking the 
A. then grant them over, and after their Cozpozation is dif- ben % 
ſolved; yet the Thing granted to them ſhall not efcheat to the ot chim the 
Gzantoꝛ, altho' it ought to Have eſcheated if they had not granted Land by Rea- 
it over, Mich. 34 El. B. R. Between (d) Southwell and Wade, ad- 25 of any ei- 


judged; which Intratur Mich. 34 El. Rot. 229. | Ok 


ſon of his Seigniory. 4 Co. 11. a. (e) Where there is an Impediment to the Diſcent. Mid. my ſecond 
Part 554, 555- (d) Poph. g1; 92. S. C. | 


2. (e) The Law is the ſame where Land, Rent, oz other Thing (e) Co. Li: 
is granted to a Cozpozation and their Sueceſſo2s, and after the b . F. 
Co2pozation 2 it over, and after is diſſolved; foz this is all 
one as when it is granted to a Man and his Heirs, and he grants 
it over, and after dies without Heirs, there it ſhall not elcheat. 

Mich. 37 El. B. R. Between Southwell and Wade, per Curiam. 3 

3. But if () Land, (s) Rent, oꝛ other. Thing be granted to a (0 ©. tit 
Coꝛpoꝛation aggregate in Fee, and after the Cozpozation is diſol- Weh . 
ved, the Thing granted to them ſhall eſcheat to the Dono?!, | Gokdb. 211. 

4. The Law is the ſame of a ſole Co2pozation, | 

5. Ik a Pan grants a Rent to another and his Heirs, and he 
dies without Peirs, it ſhall eſcheat to the Gzantoz, and ſhall be exr- 
tint in the Land. U RY Sw Rats 

6. Jf a Man grants an Advowſon in groſs ta another in Fee, 
and the G2zantee dies without Heirs, ft ſeems this ſhall revert to 
the Gꝛantoꝛ, not a of anv Body, fo2 this is a grofs Thing 
which cannot vaniſh, but aught to be in kame Perſon; and it ſeems. 
if the Gzanto2 ſhall not have it, the King ſhall have it as ſupzxcam 
Patron, Contra Sta. Eſcheat, it ſhall be extint.  __. 
J. (h) An Eſcheat may be either per deſedtum Sangwis, ot per () C) Gocke t. 
delichum tenentis. Co. Lit. 13. a. 92. B. | 7s 1 881 (h) 5 
of an Attainder of Felonp, the Eſcheat to the Loꝛd is pro defectu tenentis, and the not deſcending the 
Conſequence of the Cozruption of the Blood; but in Cale of Treaſon, the Lands come to the Crown 
as an immediate Fozfeiture, and not as an Eſcheat, Salk. 83. (k) But if pardoned befoze At⸗ 
tainder, there tan be no Eſcheat, Ow. 87. Tr ASt vet | 


(g) Godb. z 11. 


8. If Lands held of the King, as of an Honour, come to him by a (0 4 Inſt. 224. 
common Eſcheat, as the Tenant's dying withaut Heir, or committing Fe- 2 * b. 
lony, (1) theſe Lands axe Part of the Honour. 2 Iuſt. 6 . 2 Rol. Rep. 
9. Other ways if forfeited for Treaſon, for then it comes to the King by 251. 
Reaſon of his Perſon and Crown; and if he grants them over, Ec. the 
Patenree ſhall hold of the King in chief, and not of the Honour. 2 Huff. 64. 

Io. If one ſeiſed in Fee of a Fair, Market, Common, Rent-Charge 
or Seck, Warren, Corrody, or other Inheritance not holden, is — 

Hg: | | 0 
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of Felony, the King ſhall have the Profits of them during his Life; but 
after his Death they cannot deſcend, becauſe his Blood is corrupted, nor 
eſcheat, becauſe not holden, but periſh and are extinct by Act in Lay, 
3 Inſt. 21. 


? 72 


. 


_ 


pas (B) In (a) what Caſes there ſhall be an 


ſiſts only in 


Privity, and Eſt * h Ear. 


cannoteſcheat. 


3 Co. a. b. Where the Lord hath a Tenant that is in by Title, and where not. 


(b 3 Co. 35. 1. (b) IF the Tenant be diſſeiſed, and the Diſſeiſee dies without 


Peir, during the Continuance of the Diſſeiſo2, this Right 
ſhall eſcheat to the Lozd. 3 R. 2. Entry Congeable 38. 

2. Ik the Tenant be diſſeiſed, and the Difſeiſo2 by Fine grants 
and renders the Land to one in Tail, the Remainder to another in 
Fee, and after the Tenant in Tail dies without Jfſue, and he in 
Remainder enters, and after the Diſſeiſee dies without Heir, this 
Right ſhall not eſcheat to the Lozd, becauſe he had another Te- 
nant by Title in the Life of the Difleiſee. 3 K. 2. Entry Congeable 
38. N . 

{c) Hob. 142. 3. If a Diſſeiſor makes a Feoffment, or (c) dies ſeiſed, and after the 
Diſſeiſee dies without Heir, there ſhall be no Eſcheat, becauſe the Lord 

hath a Tenant by Title. Co. Lit. 268. L. yy Es 
4. Tho' a Lord hath not been ſeiſed of his Services within the Time of 
Limitation, yet if the Tenant dies without Heir, the Land ſhall eſcheat; 


for at the Time of the Eſcheat, the Seigniory remained, tho? Seiſin of 


the Services was wanting. 4 Co. 11. 4. 

5. If an Infant, or Non Compos, in Perſon make a Feoffment, and af- 
ter die without Heir, the Land ſhall not eſcheat. 4 Co. 125. 4. 

6. Otherwiſe if made by Letter of Attorney, for then the Feoffment 
is void. 4 Co. 125. 4. 


Who ſhall take Benefit thereof. 


F one leaſe a Manor for Life or Years, and a Tenancy eſcheats, 
(d) After (d) this belongs to the Manor held in Farm, and for which the 
the Death of Leſſor ſhall have a general Writ; and ſuppoſe a Leaſe by him made of 


2 goa the Lands eſcheated, and maintain it by the Special Matter. 2 Inſt. 146. 
oz Life, t : 
Leſſoz may have a Urit of Eſcheat, and the UWlozds of the Writ are true, viz. that the Tenant that 


died, Kc. held the Lands of him, Kelw. 114.a. —— The Tenancy comes in Lieu of the Seig- 
niozp. 1 Co. 122. a. 


By What Act an Eſcheat ſhall be pꝛevented. 


i I he that hath Title to a Writ of Eſcheat accepts Homage or Fealty 
of the Tenant, this will bar him. Co. Lit. 268. 4. 
2. Otherwiſe if he accepts Rent of the Tenant, for that may be done 
by a Bailiff. Co. Lit. 268. 4. | 

3. By ſome, if there be Lord and Tenant, and the Tenant is diſſeiſed, 
and the Diſſeiſee dies without Heir, and after the Lord accepts the Rent 

from thè Diſſeiſor, this is no Bar to him. Co. Lit. 268. a. | | 
2 | | 4. Other- 


Eſcheat. 
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4. Otherwiſe if he avows upon the Diſſeiſor for the Rent. Co. Lit. 
268. 4. NN | 
5. But if after a Title of Eſcheat accrued, the Diſſeiſor makes a Feoff- 
ment, or dies ſeiſed, the Acceptance of the Rent from the Feoffee, or Heir, 
will be a Bar. Co. Lit. 268. a. | | 
6. If one attainted of Felony commits 'Treaſon afterwards, and is 
thereof attainted, as he may be, becauſe the Offence is of an higher Na- 
ture .than the Felony ; yet this ſhall not deveſt the Right of Eſcheat 
which by the Felony was lawfully veſted in the Lord, contrary to the 
Opinion of Stanford, for the Act of the Party ſhall not deveſt the lawful 
Eſcheat of the Lord. 3 Inf. 213. | = 2 
7. (a) If A. as Principal, is attainted of Felony by Outlawry, and B. is (a) 2 Brownl, 
after attainted as acceſſory by Verdict, and the Lord enters into the 220. S. P. 
Lands of B. by Eſcheat, and after the Judgment againſt A. is reverſed, by —_ o. 
which the Attainder of B. is alſo reverſed ; the Eſcheat is avoided, and ““ 


B. may enter or have an Action for Recovery of the Lands againſt the 
Lord. 3 Inft. 232. | | 


Eſcheator. 


* 
hd - + > * : # + * * 4 s © —_ 
— EO COSI . 1 2 * 
* 4 


I — om 


— — — > = = 
2 — . - — — — — — — 
- — — — —— — 2 — — — —— — a — 


—_ —  uoncrgp —_=>ea_ + 


136 Eſcheat. 


of Felony, the King ſhall have the Profits of them during his Life; but 
after his Death they cannot deſcend, becauſe his Blood is corrupted, nor 
eſcheat, becauſe not holden, but periſh and are extinct by Act in Lay, 
3 Inſt. 21. | 


? 99 


. 


_ 


28 (B) In (a) what Caſes there ſhall be an 


ſiſts only in 


Privity, and Eſt G h Ear. 


cannoteſchear. 


3 Co. a. b. Where the Lord hath a Tenant that is in by Title, and where not. 


00 1835 x, (b) 1 the Tenant be diſſeiſed, and the Otfſeiſee dies without 


Peir, during the Continuance of the Diſſeiſoz, this Right 
ſhall eſcheat to the Loꝛd. 3 R. 2. Entry Congeable 38. 

2. Ik the Tenant be diſſeiſed, and the Oifſeiſo2 by Fine grants 
and renders the Land to one in Tail, the Remainder to another in 
Fee, and after the Tenant in Tail dies without Illue, and he in 
Remainder enters, and after the Diſſeiſee dies without Heir, this 
Right ſhall not eſcheat to the Lo2d, becauſe he Had another Te⸗ 
nant by Title in the Life of the Diffeiſee. 3 K. 2. Entry Congeable 
(c) Hob. 142. 3. If a Diſſeiſor makes a Feoffinent, or (c) dies ſeiſed, and after the 

Diſſeiſee dies without Heir, there ſhall be no Eſcheat, becauſe the Lord 
hath a Tenant by Title. Co. Lit. 268. 5. WEE FE 
4. Tho' a Lord hath not been ſeiſed of his Services within the Time of 
Limitation, yet if the Tenant dies without Heir, the Land: ſhall eſcheat; 
for at the Time of the Eſcheat, the Seigniory remained, tho” Seiſin of 

the Services was wanting. 4 Co. 11. 4. 
5. If an Infant, or Non Compos, in Perſon make a Feoffment, and af- 
ter die without Heir, the Land ſhall not eſcheat. 4 Co. 125. a. | 
6. Otherwiſe if made by Letter of Attorney, for then the Feoffment 
is void. 4 Co. 125. a. 


Who ſhall take Benefit thereof, 


7 one leaſe a Manor for Life or Years, and a Tenancy eſcheats, 
(d) After (d) this belongs to the Manor held in Farm, and for which the 
the Death of Leſſor ſhall have a general Writ; and ſuppoſe a Leaſe by him made of 


the Tenant the Lands eſcheated, and maintain it by the Special Matter. 2 Inſt. 146. 
fo: Life, the 


Leſſoz map have a Urit of Eſcheat, and the Alozos of the Writ are true, viz. that the Tenant that 


died, &c. held the Lands of him, Kelw. 114.a. — The Tenancy comes in Lieu of the Seig- 
niozp. 1 Co. 122. a. 


By what Ac an Eſcheat ſhall be prevented. 


1. I he that hath Title to a Writ of Eſcheat accepts Homage or Fealty 
of the Tenant, this will bar him. Co. Lit. 268. 4. 
2. Otherwiſe if he aceepts Rent of the Tenant, for that may be done 
by a Bailiff. Co. Lit. 268. a. | 

3. By ſome, if there be Lord and Tenant, and the Tenant is diſſeiſed, 

and the Diſſeiſee dies without Heir, and after the Lord accepts the Rent 
from thè Diſſeiſor, this is no Bar to him. Co. Lit. 268. a. | | 

2 | | 4. Other- 


D 


8 


| Eſcheat. 
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4. Otherwiſe if he avows upon the Diſſeiſor for the Rent. Co. Lit. 
268. a. I | 
5. But if after a Title of Eſcheat accrued, the Diſſeiſor makes a Feoff= 
ment, or dies ſeiſed, the Acceptance of the Rent from the Feoffee, or Heir, 
will be a Bar. Co. Lit. 268. a. | 
6. If one attainted of Felony commits Treaſon afterwards, and is 
thereof attainted, as he may be, becauſe the Offence is of an higher Na- 
ture than the Felony ; yet this ſhall not deveſt the Right of Eſcheat 
which by the Felony was lawfully veſted in the Lord, contrary to the 
Opinion of Stanford, for the Act of the Party ſhall not deveſt the lawful 
Eſcheat of the Lord. 3 Inf. 213. | | 
7. (a) If A. as Principal, is attainted of Felony by Outlawry, and B. is (a) 2 Brownl, 
after attainted as acceſſory by Verdict, and the Lord enters into the 220. S. P. 
Lands of B. by Eſcheat, and after the Judgment againſt A. is reverſed, by *#t*d, 9 Co. 
which the Attainder of B. is alſo reverſed ; the Eſcheat is avoided, and“ 8 
B. may enter or have an Action for Recovery of the Lands againſt the 
Lord. 3 Inſt. 232. . 


Eſcheator. 
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(a) By 14 1. E is an antient Officer named (a) by the Lord Treaſurer, 
to 74 Gee and called ſo, becauſe his Office is properly to (b) look to 
by the Chan⸗ Eſcheats, Wardſhips, and other Caſualties belonging to the 
— as Crown. Co. Lit. I3. b. 

Sheriffs, 

—— By 12 Ed. 4. e. 9. muſt have a Freehold in the ſame County, wo2th 20 1. per Annum.  —— By 
1 Hen. 8. c. 8. muſt have fozty Marks pearl p. — By 14 Ed. 5 c. 8. are to continue in Office 
but toz one Pear, (b) To inquire of caſual Profits, and ſeife them into the King's Hands, 


that they may be anſwered to him, Co. Lit. 92. b. 


2. There was antiently but two Eſcheators, one on this Side Trent, and 
the other beyond Trent, but they had Sub-Eſcheators. Co. Lit. 13. b. 


10 1 3. By the Statute 14 Edw. 3. cap. 8. it is enacted, there ſhall be (c) as 


County, many Eſcheators as when King Edward came to the Crown. 


I ) @) Evian 


d Ow 


been thzce. Weeks after the Summons made, 2 Inſt. 253. 


bas 7 VR 


1 
Fol. 817. 


4 CC NI 
Diſallow. Kane 
| Word, and 


that in legal 
| Underſtand- 


(A) (c) For what Cauſes it may be dif-w*>= 
allowed. param 
My | [TIT ſome Impedi- 
1. TF an Eſſoign be adjudged fo2 the Attomey, ik he be after enten 
| ſcen in Court, and bekoze Adjournment, yet it ſhall be al- the Plaintiqr 
lowed. (d) 7 H. 4. 39. ä 1 Deſendanty 


with what the Civilians call Excuſatio, 2 Inſt. 125. Latw. 862: fc) Wide Statute of Eloigns, 12 Ed. 2. 
{d) Fitz. 134. S. C. Br. 36. S. C. 


2. Tf an Effoign be caff by the Party fo2 Part of the Land in 
Demand, ik he appears after the fame Day upon the ſame Daigi- | 
nal fo2 the other Part, the Eſſoign ſhall be diſallowed; (e) fo2 he (e) Where che 


cannot be efſoigned and appear at the lame Day upon the ſame Entry of che | 
Appearance of 


Writ, fo2 the Oꝛiginal is intire. (f) 11 H. 4. 82. the Parties in 


Court, at the Day when the Eſſoign was caſt, confounds the Eſſoign without any Challenge or Exception. 
Dyer 224. pl. 27: 324. pl. 36. and vid. Hut. 69. {f) Br. Default and Appearance 84. S. C. Fitz. 
Eſſoign 136. $, C. 


3. Ik an Eflvign de malo veniendi be taff, and the Party fot 
whom it is caſt (g) appears in Court befoze it is adjudged and ad- ) ny che 
journed, this ſhall be diſallowed. (h) 12 H. 4. 24. b. Statute of Ef- 


ſoigns, 12 
Ed. 2. it lies not where the Party was ſeen in Court: —— An Eſſoign eaſt aſter Appearance is abſurd. 
Carth. 173. (h) Br. Eſſoign 45. S. C. | 


4. It an Eſſoign be caſt fo: Baron and Feme, and the Baron is n. r 
fron tn Court before it is adjudged, it fhall be quaſh' d. (i) 11 l 
. 0. 53. | | | | Fitz. 99. S. C. 
5. Ik an Eſſoign be caſt ko: Baron and Feme, and adjudged and 
adjourned. yet if it after appears that the Baron appeared at the 
Day of the Eſſoign caſt, it ſhall be diſallowed, foz the ſame Day that g) Br. ERbign 
he appeared in p2oper Perſon he could not be efſoigned, and the Al- 73-S.C. Fiw. 
lowance was the ult of the Court. (k) 4 H. 6. 6. Db. 91-5: E 
6. Ik the Plaintiff's Attozney be efſoigned the firſt Day of the 
Return, and the third Day after, bekoze the Effoign adjourned, 
the Attozney is removed, the Eſſoign ſhall be quaſhed. (1) 22 00 Fitz. Ef. 


E. 3. 4. b. | ſoign 32.S.C. 


7. By the Statute of JYeftm. 1. made 1 Ed. 3. cap. 43. the Eſſoign 
(m) atra Mare ſhall not be allowed, if the Demandant will challenge it, (m) Jt does 
and aver that he was in Eugland the Day of the Summons, and three not extend to 


Weeks (n) after, but adjourned in this Form, that if the Demandant be 2 W 
rvitio 

Regis. 2 Inſt, 252. — But in ſuch Caſe, where the Party is not in the King's Service, the De⸗ 
mandant oz Plaintiff may ſue a ſpecial Writ out of Chancery, dire ted to the Juſtices, rehearſing 
that he is not in the King's Service, and commanding them to pzoceed, and then the Eſſoign ſhall not 
be adjourned, but quaſhed pꝛeſently. 2 Inſt. 253. —— Ind lo bekoze this I they might Have done 
upon an Eſſoign de ultra mare, but many Times ſuch TUrit could not be got without great Difficulty. 
2 Inſt. 253. n) The Day of the Summons mult be taken exclutive, ctherways if the Wozds had 


ready 
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Wo _ Eſſoign. 


* 


ready at a Day certain, by Averment of the Country, or otherways, as 
the Court ſhall award, to prove that the Tenant was within the four 
(a) That is (a) Seas the Day he was ſummoned, and three Weeks after, the Eſſoign 


as much 4 ſhall be turned into a Default, and that only before Juſtices. 
to ſay with- 

in the Jurisdiftion of the King of England. 2 Inſt. 253. _ | 
(b) So it is 8. By the Statute of Veſtm. 2. made the 13 Ed 3. In the (b) Circuit 
in the pzint⸗ of the (c) Juſtices, an Eſſoign de malo lecti ſhall not be allowed for Lands 
ed Eo = in the ſame County, (d) unleſs the Party be ſick indeed; for if the De- 
Ar mandant except, that the Tenant is not ſick, his Exception ſhall be ad- 
tin, tis In mitted ; and if it can be ſo proved by Inqueſt, the Eſſoign ſhall be turned 


Itinere Juſtic', to a Default. 
&c. vid. 2 Inſt. | 
393. (c) The Juſtices in Epze only mentioned, pet by Equity it extends to Common Pleas, 
2 Inſt. 393. (d) Bekoze this JI, the adverſe Party could not ſay he was in Health, and not 
ſick, and try it by Jury, but it was inquired by four Knights, returned foz that Purpoſe bp the 
Sheriff; and if they found he was not, he ould have fifteen Days after to appear, 2 Inſt. 393. 


At what Time. 


I. 1 there be two Attoznies in one Plea, and one only is eſſoign⸗ 

1 ed, where both ought to be, and this is adjudged and ad: 
journed, and no Challenge thereto, at this Time, he ſhall not have 

0 by R a Challenge after to this. (e) 11 H. 4. 54. (f) 12 H. 4. 25. b. (g) 18 


38. S. C. 
Pim. 174.8. C. H. 6. 20. 


(f) Br. Eſſoign 43. S. C. Fitz. 174. S. C. 


/ 


g) Fitz. Eſſoign 101. S. C. 


* — 


— * 


(B) In what Caſes a Diſallowance againſt 
one ſhall be againſt another. 


. 15 an Eſſoign be caſt fo2 Baron and Feme, if the Elloign be 


itz. Ef. caſt ſeverally fo2 each of them, and this is diſallowed fo? t 
Gre EE. Baton, pet it ſhall remain fo; the Feme. (h) 11 kl. 6. . be 


00 Fiz. xe , 2- But otherways it is if the Cfloign be caſt jointly, () xx H. 
ſoign 99. S. C. 6. 53. | 


3 * 4 * i 
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(C) What Perſons may be eſſoigned. 
What, 
(6) Br. EC 


ſoign 114. 1. A common Cſloign is de malo venlemdl (k) 21 E. 4 79. 


. 
126. 8. P. 


how many Soꝛts. 


(% That there 2. There are (!) four manner of Eſſoigns, viz. de malo veniendi, 
are five Sorts, (m) de malo lecti, de ſervitio Domini Regis (n) ultra mare & (o) protec- 
vid, 2 Inſt. tio. (p) 21 E. 4. 19. b. 


1256. 
(in) For this vid, 2 Inſt. 303. (n) For this vide 2 Inſt. 251, 252, (o) For this vid, 2 Roll. Abr. 
"320, &c. (p) Br. Eſfoign 114. S. C. 


1 | | (D) What 


di, 
ec- 


Abr. 


hat 


Tenant cannot at the ſame Time be eſſoigned. Cro. Car. 511. Lutw. 854. 


— ——— -— gt, 
Eſſoign. 141 


ht — EY 4 * * — — 


(D) What Perſons ſhall have One. Mr \ 
ONS SJ 

a Coppozation aggregate, as Yayo? and Commonalty, (a) N. Bendl. b 
2 Dean and Chapter, cannot pave an Eſloign de malo = 121. pl. 154. | 


niendi, noꝛ malo lecti, becauſe theſe are to ercuſe the coming in p2o- . zchadged. 


— U ð˙*—2 — — 


b) Br. E- 
er Perſon; but theſe Co2pozations cannot come in p2oper Per- „14 
fon, no2 can be ſick; ergo. (b) 21 E. 4. 79. Curia. 1 114 


— — — te 


2. A Copporation aggregate ſhall not have an Eſloign de ſervitio (c) Br. 29ign 

Domini Regis ultra mare. (c) 21 E. 4. 19. b. 114. S. C. 
3. Ik a Man tenders his Law by Attomey, at the Day he ſhould 

do his Law, his Atto2ney ſhall not be eſſolgned, becauſe he ought 

to appear in Perſon, and not by Attomey. 21 E. 4. 79. b. (d) 7 H. 4. (4) Br.Efvign 


6. fo2 by the Mager of Law the Attoznep is out of Court. (e) 4 H. 35. S. C. 


3 
Fitz. 135. 
6. 11. * 


(e) Br. Eſſoign 75. 8. C. Fitz. 93. S. C. 


£ But in this Caſe the Tenant himſelf may be eſſoigned. (f) (1 Br. Edvign 
»Vo-& fo 5. 8. C. 

5 5. (g) Ik a Man hath an (bh) Attoꝛney in the Plea, he himſelf can- r 
not be eſſoigned. (i) 45 E. 3. 10. b. Foz that although he cannot Appearance of 


come, pet the Attoꝛnep map. 12 H. 4. 25. b. 1 E. 3. 2. the Attorney 
is recorded, the 


(h) By the Statute of Eſſoigns, 
12 Ed. g. it lies not where a Man's Attorney was eſſoigned. (i) Fitz. Efloign 15 5. S. C. 


6. As in a Quare Impedit, the Plaintiff (k) cannot | be eſſoigned, (k)Wherecaſt 
and his Attomey not efloigned alſo. 0 14 H. 4. 12. b. Jeng 2 


i "| ſageias to one. Hob. 47, (1 | Br. Edvign 46. S. C. 
7. (m) A Ban that hath an urg; 


ſoigned, the Attoꝛney not being eſſo | 
57. p) 21 E. 3. 45. b. 61. b. 21 Af. placito 17. adjudged, 


(o) Er. Eſſoign 66. S. C. 


ney in the Plea cannot be ef- „ Cr. Car. 

gned alſo. (n) 19 H. 6. 51. (o) 1 > Þ 
(n) Br. E, 

ſioign 64. S. C. 


Fitz. 103. S. C. (p) Br: Efdigu 60. S. C. 


8. A Man cannot be eſſoigned of an Efſofgn ultra Mare, where he 
hath an Attozney in the Plea not efſoigned, 19 H. 6 6z.b = 


. = * 
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Any Eſloign, cf. 
9. So it is ok an Eſloign ad terram Sanctam. 19 H-6. 61. b. 
10. So it is of an Eſſoign de ſervitio Regis. 19 H. 6. 61. b. LT | 
11. But a Man may be eſſoigned de malo lecti, where he —_—_ 1 

Attozney in the Plea not eſloigned, becauſe this Eſloign lies only 'Y 

in a Writ of Right, where none can join the Wiſe upon the mettre 

Right, but the Maſter. 19H. 6. 61. b. Noh "I 
12. In an Acktan bzought by Baron and Feme, the Wife cannot 

be eſſoigned if the Þugbany' makes Default, fo2 the Default of the 

Husband' is the Default of the Wife. 11 H. 6. 23. bd. 

'1 3 But | Tye Mite map be effſvigned if the Pusband appears. 

11H. ¶ f TTY CCTT TSR x 8 1 
14. Ik there be a Uariance between the Marrant of Eſſoin and (q)Br.Edvign 

CUrit, it ſhall be quaſhed. (q) 18 E. 4. 4. b. | | 112. S. C. 
15. Ik Atd be granted of Baron and Feme, and at the Day the 

Baron is effoigned de ſervitio 3 and at the Day he bath by the 

FE g 
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Eſſoign of the King's Service. 


(b) Fitz. EL 16. A Moman may be eſſoigned of the King's Service. (b) 1) 
ſoign 1. S. C. E. 3. 3. admitted. 
O 1 Roll, 17. (e) A Woman may be eſfoigned of the King's Service, 


Abe. 820, (d) quia nutrix tu the King's Child. (e) 19 H. 6. 51. b. 

„ Lo 8. T. | ö 

(d) But yet the Words of the Statute of Eſſoigns, 12 Ed. 2. are general, viz. that an Eſſoign de ſerbitio Re- 
gis lies not where the Party is a Woman. (e) Br. Eſſoign 64. S. C. Fitz. 103. S. C. 


9 = nap 18. * ſhe may be eſſoigned quia lotrix of the King, (f) 19 H. 
a Wo | 
0 Tie F I9. A Pan may be effoigned of the King's Service, becauſe he 


foign 103. is his Carver. (g) 19 H. 6. 51. b. 


* 
a a. th... Mb. * * 
St. th * 1 — 
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N (E) What Perſon may be eſſoigned. 


. 1. TN Annuity againſt a Parſon, after aid granted and the Pꝛap⸗ 
9 I ces are eſſoigned, at another Day the Attozney of the 5 
Fitz. 13 1.8. C. Dant may be effoigned. (h) 2 H. 4. 4. HAS | 
(0 AnEfoign 2. The Attomey may be eſſoigned (i) of the King's Service as 
de malo letti well ag by a common Eſſoign, fo2 the King may command him to 


lies not for the gu in his Service. (k) 19 H. 6. 51. 
Attorney, for 


no Eſſoign ſhall be caſt for him, but the common Eſſoign. 2 Inſt. 394. 


(K) Br. Eſſoign 64. S. C. 


. The Attomey of the Tenant may be ellol 
| Q) Br. Ef- Tinant himſe 00 2 1 | p * gned without the 


ign 38, 43- 
S. C. Fitz. 174. S. C. 


4. Ik a Pan hath two Attoznies in one Plea, both ought to be 


(m) Fitz. Ef. effoigned, and not one alone. (m) 11 H. 4. 54- 
1 = . 
S.C. 4 38, 43 8. . 


| 5. This is true, where the Attoznies are made jointly, fo: there 
G) Phe Eſ- one has not Power without the other, (n) 12 H. 4. 26. 18 H. 6. 20. 


oign 174. 
S. C. br. 38, 43. S. C. 


| 6. But if the Tatrant be in the Disjunckive, ſcilicer talem vel ta- 
(o) Fitz. Ef. lem, the one may be efſoigned without the other, and it ſhall be 
_ 101. good. 12 H. 4. 26. Dubitatur contra. (o) 18 H. 6. 20. 1 
* 7. If the Attomey Mages his Law, and hath Day fo? his Ha- 
ſter to perfoun it; at this Day the dttome) cannot be ella 
Cp)Br.Efoign becauſe the Maſter ought to do his Law in Perſon, anv the 
63.5. C. © given to him, and ſo the Attoztiey out of Court. (p) 19 H. 6. 30. b. 
8. The Husband and Wife may have ſeveral Eſſoigus. Between Lady 

Raynor and Holcroft and his Wife. Noy 144. reſolved. 
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(F) Who may be eſſoigned, and at what 
Time. 


„TI Tenant map be effoigned after the Uouchee is effoigned, 
1 (a) before the Uouchee hath entered into Warranty ; fo2 be (a) Rol. 
fore that the Tenant is Party to the Action. (b) 45 E. 3. 24. b. Abr. 825. 


| pl. 25. Uide. 
(b) Br. Effoign 48. S. C. Fitz. 67. S. C. 


2. Ik B. be vouched, and upon a Summons ad Warrantizandum 
he is eſloignen of a common Efſoign, and after of an Eſloign de 
ſervitio Regis, and at the Day which he hath by the Eſloign he does 
not bring his Warrant, pet at the ſame Day the Tenant may be 
eſſoigned, fo2 none is Party but the Tenant Himſelf, till the .) b. re 
Uouchee hath entered into Warranty (c) 23 A. r5. adjudged, boign gz. 8 C. 
3. At the Sequatur ſub ſuo periculo againſt the Uouchee, if the 
Writ be not returned, the Tenant may be efſoigned, (d) 11 H. 4. (d) Br. ET 


2. b. ſoign 39. S. C. 

; 4. Ik the Uouchte appeats at the 17 ſub ſuo periculo return- 

ed, and demands the Lien, and the Tenant ſhews a Deed, and 1 

the Gouchee denies it, at the Venire facias returned the Tenant may ©” N. 

be efſoigned. 11 H. 4. 32. (e) but rn vid. 
5. Ik upon the Default of the Tenant, he in Reverſion be re- 

ceived, and after Iſſue the Parol is diſcontinued by the Death of 

the King, and a Relutninons is ſued only againſt the Tenant, by 

Reſceit he may be elloigned. 1 E. 3. J. adjudged, 


(G) Who may be eſſoigned for a colla- 
__._._terall Reſpect. 
Not a Man in Priſon. 


. TF a Ban in Debt be attached by his Body, and finvs ain: 
244 at the Day ok the Return he may be eſſoigned of 


an Elloign quia profecturus, fp ſuch Protection bath at all Times n > 
ro. 


been allowed in ſuch Cafe, though he temains in W 


| (fy 28 E. 8. C. 
3. 94. b. adjudged, | 


If a Man be u pe, he cannot be eſſoigned in 7 
a on de Wee Ager 


2. 
the King's Setvice, 


Paiſont. (h) 9 H. 6. 58 fo? he is in a Manner in chat comes in 


upon an Exi- 
gent ot Cepi 


Corpus cannot be eſſoigned, for that he either teniaineth in Ward, er goeth by Maiapriſe. 2 Inſt. 417. 


(h) Br. Eſſoign 4. 1 


3. But if a Pyoteitiolt de caſt koz a Baii that is let to maitipiiſe, 
15 which the Parol is put without Day, ahd a 
u 


he was by Mainpziſe befoze. 22 E. 3. 10. b. ajudged, 
4. In 25 if the Dekendant appears by Cepi ail and at 


the! ap the laintiff is efſoigned, the Defendant ſhall have a Day 
by the — alſo without Mainpziſe. (i) 19 H. 6. 30. Becauſe the ) Br. Ef 
Plaintiff hat 8 


5. If 


— 


kter a Reſummons Jo. 


„ Fol. 820. 
ed, he may now be efſoſgned de ſervitio Regis, notwithſtanding — VV 


h waived his Benefit by the vigtt. ſoign 67. S. C. 


— 
— — 


— — — 2 —ů ———ð— — — 3 — — . —— — 8 bog 45 — 


es 


144 Feſſoign. 


— — 


1 — 


(a) Br. Eſſoign 5. Ik the Plaintiff in Replevin imparls till another Day ok the 
121.5. ©. lame Term, at this Day he cannot be efloigned, becauſe this Day 
ien 98.8. 0 and the firſt Day are but one Day in Law. (a) 11 H. 6. 31. b. 
00 Br. #:o:3n 6. The ſame Law ſhould be if he had fmparled to another Term, 
Fi. 9. S. C. he could not be eſſoigned at the Day, Q 11 H. 6. 31. adjudged, 
7. The ſame Law ſhouſd be if the Oekendant had imparled to 
(c) Fits BE another Term, no Cſſoign would lie. fo2 Him at the Dap. (c) 11 
gn 98. &. H. 2 6 
8. Tf in Replevin a Day is given to the Parties till another 
Term, they may be eſſoigned at the Oay, koz this is the A of the 
Court. 11 H. 6. 31 b. f : 
(ay Statute of 9. (d) An Eſſoign does not lie fo2 him that is ſeen in Court. (e) 
BR T5. t 5 Tt An th | E 
acted. (e) Br. Eſſoign 122. S. C. Fitz. 99. S. C. 


10. In a Writ by ſeveral Precipes againſt Thee, the Plaintiff 
cannot be efſoigned again one, and appear fn Perſon to the o⸗ 
(f 1 hers, fo2 it appears that his Eſſoign is falſe, (F) 21 E. 5. 36. b. ad- 
| 11. N02 in this Caſe can he be eſſofgned againſt one, and appear 
(s) Br. Edvien by Attomev againſt the others, to2 he might as well make an At- 
56. 8. C. © toznep fo2 all as fo2 them. (s) 21 E. 3. 36. b. quære. 
12. In an Action againſt Baron and Feme, the Wife may be el⸗ 
(h Br.Edvign (OfgneD, tho' the Pusband makes Default. () 1: H. 6. 53. 30 E. z. 
122.5. ©. 19. b. contra 11 H. 6. 23. becauſe the Default of the Pusband is 
viz. 99. 8. C. the Default of the Wife. 


rn 3 Bo ir the Pusband appears, the Titfe may be eſſoigned, (i) 
3 II H. 0. 23. 0. ” 3 

9. ts. 14. Jf in an Aflile returned, the Plaintiff hath not found 

Pledges, yet he may be effoigned, fo2 he may be demanded and 

nonſutted, and notwithſtanding the TUrit is not well ſerved, pet it 

(% Fitz. Ef ig ſerved in a Manner. (k) 21 E. 3. 54. b. adjudged. () 21 AM: pl. 11. 


ſoign 9. S. C. ff. 46. Thorpe. 
0 Br Eien contra (m) 29 Afl. 46. per Thorpe. 


93. S. C. (m) Br. Eſſoign 97. S. C. 


(n) Br. Eſſoign 15. Ik an Oziginal be returned tarde, yet the Platntiff may be 
Pike. 68.8 c. elloigned. (n) 19 Af. 12. 


— 


EY % * — 


(H) Againſt whom it lies. 


I. 1 a Quare Impedit by the King, the Defendant may be eſſoign⸗ 
(o) E88 ed. (0) 3 H. 4. 15. b. (p) 7 H. 4. 39. b. 20 E. 3. E dign 24. 


33. 8. C. 
Fitz. 133. S. C. (p) Br. Eſſoign 36. S. C. Fitz. 134. S. C. 


2. In a Writ of Right by the King, a common Efſoign and an 
Eſſoign de ſervitio Regis lies fo2 the Tenant, Dubitatur Kelleway in- 
certi temporis 135. 119. 12 | EY | 


(J For 


1. (4) 


com 


— * * S _—Y Sth. li. as. — i LA "TOY 


Eſſoign. 147 


(J For what Cauſes it lies. 


1. () Moman may be efſofgned de ſervitio Regis quia nutrix Do- (a) 1 Rol. Abr. 
A * . . * . 818 1 
minæ Iſabelle filiæ Domini Regis. (b) 28 E. 96. b. 3 


(b) Fitz. Eſſoign 40. S. C. 


"—Y 


(K) At what Time it may be. 


1. 12 an Aſſiſe, if the Parties demur, and thereupon they are ad- + 
journed fo2 Difficulty, and the Alliſe is awarded, and a Re- 

ſummons awarded at the Return thereof in Pais, the Tenant can- : 
Dh — (c) 30 Aſſ. 51. adjudged, becauſe it is but mean 2 * 3 
'+ zoce 9. ; . . . 

2. (d) But if an Aſſiſe be diſcontinued by the not coming of the (a) n 249. 
Juſtices, upon which a Reſummons is ſued; at the Return there: S. f. 
of the Tenant may be eſſoigned, fo? this revives the Daiginal, and IN 
is of the Nature of the Dyiginal. (e) 30 AM 51. adjudged, _ 


_— —_— —— 1 — _ TY * n 


— 


(L) By whom it may be caſt. 
Common Eſſoign. 


1. (f) 15 Is not material, whether there be any ſuch one in rerum (5). If caſt by 
Natura, who caſts the common Effoign, (8) 12 H. 4. 15. Tenn my 


come and diſavow it, and aver Muod nunquam fecit ſe eſſoniari, Lutw. 865. a. (g) Br. Eſſoign 43. S. C. 
I Fox the Name of him that caſts it ſhall not be entered. 27 E. 3. 


32 


The King's Service. 


3. There ought to be ſuch Perſon in rerum Natura who cafts this 
Eſſoign, otherways it is not good, becauſe he ought to avow it in () Br-Efeigy 
proper Perſon. (h) 12 H. 4. 24. b. 27 E. z. 82. b. 6-5 om 


4 Fo? the Namie of him who caſts the Eſſvign ought to be en- 
tered, 27 E. 3. 82. b. 6 


% This Cſſoign may be caſt by one that is within Age. 21 E. 3. 


(M) How it is to be caſt. 
6 | Common Eſſoign. 


I. AP Cſſoign cannot be caft by the Party in Perſon. () 4 H. 6. 6) Br. Eſoign 


Fw CCS ae 
„ 


6. b. 8. | 
1 | — That an Eſſoign caſt after Appearance is ahſurd. Carth. 173. — (92g 


P p 2. He 


„ 
(e) Br. Eſſoign 98. S. C. 


— 
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Eſſoign. 


2. Me that is mainpꝛiſed cannot caſt an Eſſolgn de ſervitio Regis 


(a) Br.74.8.C. in Pꝛiſon. (a) 4 H. 6. 8. 


appear in Per- Eſloign de Ser vice. f 
pn and be & 3. De that caſts this Eſloign ought to (v) avow it in pzoper Per: 
314. ſon, 12 H. 4. 15. 


| 
| 
(b) He muſt 


 Eſſoin de malo lect, 


4. In this Caſe there ſhall be two Efſoigners, and one ſhall caſt the Eſ- 
| ſoign, and the other ſwear he ſaw the Party fick. 2 Inf. 393. 


» * * 


„ 
—_— — 


| (N) In what Caſes he ought to ſwear the 
8 - 


I. 1 one caſts an Eſſoign de ſervitio Regis, he ought to ſwear the 
1 Eſſoign true. 19 H. 6. 51. b. 20 H. 6. 20. b. 


nk. —1 — 2— 


. 
1 


©na0(Q) What ſhall be a good (e) Swearing, 
1 juratre, | | 
| I. * is not ſufficient fo2 him that caſfs an Eſſoign de ſervitio Re- 
1 gis to ſay, that he is inkozmed that his Maſter is in the 
i King's Service, unleſs he ſays expzeſly that he is in the King's 
1 N Service. (f) 20 H. 6. 20. b. 

5. 8. C. 5 


| (g) How the 1 N 5 ot 5 
bald (P) (g) How it ought to be entered. 

upon, vid. | : 

Lutw. 862. 


4. b. In reſpe& of the Thing. 


CIS. I. 1 the Tenant be eſloigned (h) in a Præcipe quod reddat of a 


pedit. Hob. Rent, it ſhall be entered in placito terre, and not de placito an- 
60 br Eſtign nui redditus. (i) 11 H. 4. 43. b. | 


35. S. C. | | 
Fol. 822. | Jn Reſpect of the Action. 


Ya 2. In a Writ of Dilceit, if the Efſoign be entered in placito De- 
47.8. C. © ceptionis, it is not good. (k) 14 Hf. 4. 18. 


(1) Br. Eſſeign ig good. (1) 14 Hf. 4. 18. b. | 
12 1 2 wa F + 9 if it be in placito Tranſgreſſionis only, it is good. (m) 14 H. 
m) Fitz. 142. * 
5 5 2 5. In a Crit de rationabili parte bonorum, an Eſſolgn caſt by the 
Dernnam ſhall be entered in placito Debiti, ko; it is a Debt. 17 E. 
. „ | 
6. In a Writ of Annuity, if the Defendant be eſſofgned, it ſhall 
be entered in placito Debiti. 17 E. 3. 17. b. 
| 7. In a Recordari, the Effoign de ſervitio Regis fo2 the Defendant 
ſhall be entered in placico derentionis averiorum, ànd not de placito 
Captionis & Derentionis, &c. 27 E. 3.-82. b. | a 
1 + (Q) In 


fo2 himſelf, fo2 he that by by Mainpziſe the Law adjudges always 


Fitz. 42.8. C. 3. But if it be entered in placito Deceptionis & Tranſgreſſionis, this 


0 


Sik Eſſoign. 


1 — — 
. F 


(O In (a) what Actions and Suits an Ef: S 


ſoign may be. 22 I fad 
* nor in Slay 
Common Eſloign. | + fy in 


Real Actions, 


1. Co. 9. (b) Anne Bedingfield 15. b. adjudged, that a common but before the 


the 


Eſſoign lies in a Writ of Dower ; and the Statute 12 E. 2. Magna Statute of 
Charta 109. b. is to be intended of (c) Eſloigns de ſervitio Regis. Marlbzidge, 


Eſſoigns were 
allowed in Perſonal Actions. (b) Noy 144. S. P. adjudged, and that the Statute is to be intended of an 
Eſſoign of the Service of the King, or of an Eſſoign after Iflue ; for which laſt vid, Hut. 69. (c) This 


Eſſoign by the Common Law does not lie in a Writ of Dower. 2 Inſt. 124. 


2. No Eſſoign lies in (d) judicial Writs. (e) 33 H. 6. 5. b. ad: (q Kelw. 71. 
b 


judged, that it does not lie in quem redditum reddit. 1 
e T. - 
ſoign 8. S. C. Fitz. 110. 8. C. 


3. It does not lie in a (f) Scire facias. 33 H. 6. 5. b. per Pri. not in (0 2Inſt. 126. 


a Scire facias tu execute a Judgments. (g) 39 H. 6. 50. (g) Br. Eſſoign 
4. It does not lie in a Venire facias. (h) 33 H. 6. 5. b. per Com- 135. S. C. 
ber ford. | (h) Br. EC- 

ſoign 8. S. C. 

Fitz. 110. S. C. 


5. Jn Treſpaſs, after a P2oteition allowed fo2 the Dekendant „ 
and repealed, and the Plaintiff hath a Re-attachment, Attozney © 5% eien 
fo2 the Defendant may be effoigned. (i) 34 H. 6. 4. per Curiam. Fitz.112.8.C. 

6. The ſame Law in a Reſummons in a Plea of Land. (k) 34 0% Br. Ef 


H. 6. 4. per Curiam. . a 72 
7. No Eſſoign lies in any Attaint where it does not lie in the ch br. Egoign 
firſt UUrit, as upon an Appeal of Maphem. (1) 34 H. 6. 36. 15. S. C. 
8. (m) The Defendant (n) cannot be eſſoigned in a Quare Impedit. (m) Kelw. 
(o) 22 E. 3. 4. b. contra (p) 22 E. 3. J. b. £ 135. b. 8. P. 
tham. n) An Eſſoign de ſervitio Regis ad terram Sanffam, or ultra Mare, lies Th a - 


Impedit or Darrein Pzeſentment, for doubt of the Lapſe. 2 Inſt. 123. (o) Fitz. Eſſoign 33. S. C. 
(p) Fitz. Efſoign 34. S. C. 


9. An (q) Eſſoign lies in a Quare Impedit fo2 the Plaintiff, 14 H. (q) A com- 


mon Eſſoign, 
4. 13. b. (r) 22 E. 3. 4 b. but not an EC 
| Toign de ſervitio Regis, #c. 2 Inſt. 125. (r) Fitz, Eſſoign 33. 8. C. 


10. () An Eſſoign does not lie in an Aſliſe, becauſe Delays are * — | 


ouſted in this. (t) 14 H. 6. 22. b. (u) 22 Aſſ. 79. 


| 8 Co. 50. 8. P. 
t) Br. Eſſoign 81. 8. C. (u) Br. Aſſiſe 94. S. C. 
11. In a Crit of Entry in Nature ok an Alliſe the Tenant map () Br. xc 
be eſſoigneD. (x) 14 H. 6. 22. b. adjudged contra 22 Aſſ. 59. ſoign 8 1. S. C. 
0 An Eſſoign does not lie in a quem redditum reddit. (y) 9 H. 6. 0 Br. Efbign 
21. b. | 127. S. C. 


13. An Effoign does not lie by the Tenant in an Aſie of Mort- () br. cc... 
danceſter. (z) 22 Aſſ. 79. | 94. S. C. 
14. Noz by his Uouchee. 22 AM. 9 W 
15. An Eſloign does not lie fo2 the Plaintiff in an Aſliſe of Novel (42) Br. xc. 
Diſſeiſin. (aa) 22 AN. 79. nog in a Mortdanceſtor. (bb) 22 Aff. 79. fog 4 28 
16. An K. 94. $.C. 
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Eſſoign. 


16. An Eſſoign does not lie in a Scire facias. 19 H. 6. 31. 
(a) Br. Efvign . 1. In an Aſſiſe by Two, if one makes Oetault, and the other 
44. 8. C. lues a Summons ad ſequendum ſimul at the Return thereof, he who 
Fitz. 109.8 C. made Default befoze cannot be effoigned, (a) 10 H. 6. 22. 
. (b) An Eſſoign de malo lecti Does not lie, but in a Writ of 
Fol. 823, Right. 19 H. 6. 61. o. b 
2 


(b) 2 Inſt. 394. S. P. 


* — 


19. By the Statute of Weſtm. 2. cap. 17. an Eſſoign is taken a: 
%) As Parce- Way in a CCrit of Right, between Two claiming by (c) one 


* 


ners by Com- Dilcent. | 


mon Law or | 
Cuſtom, but if one Parcener claims the Land by Feoffment, and the other defend her in a Writ of Right, ſhe 
may be eſſoigned de malo letti, 2 Inſt. 394. 


De ker vitio Regis. 


(d) 2 Intt. 20. (d) It is not allowable in a (e) Quare Impedit, becauſe the 
12 8. P. Lapſe map incur in the mean Time. 14 H. 4 (f) 6. (g) 43 Aff. 21. 


7 135. b. per Thorpe. ; 


fe) Nor in an Aſſiſe of Darrein Preſentment. 2 Inſt. 124. Kelw. 135. b. S. P. 
printed, and ſhould be 12. which vid, Brook 46. (g) Br. Dilatories 10. S. C. 


(5) 21n8.124. 22. ( This Eſſoign does not lie in an Afliſe of Novel Diſſeiſin 
S. P. Kelw. 5 E. 3. cap. 6, 7. 


(f) I ſuppoſe this is miſ- 


35 b. S. F.“ 22. This Elloign does not lie in an Attaint, fo; it is taken wy 


by the Statute 5 E. 3. cap. 6. and ). fo2 the long Delay whic 
may come thereby. 


Any Eſſoign. 


23. Ik a Man ſues a Scire facias out of a Fine, and pending this 
ſues a Urit of Eſtrepement, no Eſſoign lies in this Writ of E- 
ſtrepement. 27 E. 3. 80. b. 

24. An Eſſoign does not lie in a Quare non admiſit, becauſe it is in Na- 
ture of a judicial Writ founded on the Record in the Quare Impedit, tho 
it iſſues out of Chancery, and becauſe it is an Accuſation of a Contempt 
to which the Defendant ought to anſwer. Mich. 21 H. 7. Kelw. 11. b. 
the Eſſoign quaſhed for theſe Reaſons. | 
(i) Lit. Rep. 25. (i) If in a Formedon the Tenant is eſſoigned, and after the Writ 
164. line abates by the Death of one of the Demandants, and a new Writ is 
Point ad- brought by Journeys Accounts, he may in this Writ be eſſoigned again. 
judged, Between Brigham and Godwin, 1 Brownl. 152. adjudged. 

26. By the Statute of Veſtm. 2. made 13 E. 1. c. 12. In an Appeal of 
Death, the Appealor ſhall not be eſſoigned. 


—__—_— * — Y * * —_— tt. td 


(R) Ar what Time it may be. 


I. AE Common Law, in Treſpaſs, the Plaintiff might be el⸗ 
ſoigned after every Appearance. 11 H. 6. 31. 


3 
2. But it is otherways in Replevin, becauſe the Plaintiff map 
be Defendant in this, 11 H. 6 31. | 


I 3. At 


— — 


8922 


— 


ne 


he 


2 6 


Eſſoign. 


z. At Common Law it would lie after every mean Appearance. (a) * 


(a) 21 E. 4. 10 5. 11 K. 6. 31. Fi. 215 C. 


4. The Eſſoign lies after every Appearance in an Annuity. (b) 2), Br EE 
2 H. 4. 4. | | 


Fitz.131.S.C. 
5. In an Annuity againſt a Perſon after his Pꝛaiees in Aid are (©) = = 
eſlolgned, at another Oay the Attozney of the Defendant may be bien 31. s.c. 
eſloigned. (c) 2 H. 4. 4 Fitz. 13 1.8. C. 
6. After a Venire awarded againſt an Inkant to be viewed where 
the Iſſue is upon the Inkancp, oꝛ after the Guardian is commanded () br. Ec 
to bung the Inkant into Court to be viewed, the Inkant cannot be bign 20.8.0. 
cſ;o1gned. (d) AI E. 1 Fitz. 146.8. C. 
7. In Debt the Defendant came by Capias and waged his Law, () Br. Ec 
and found Mainpziſe, at the Day he had to do his Law he cannot bien 25. 8. C. 
be eſſoigned. (e) 44 E. 3. 12. Fitz.150.S.C. 
8. (f) At the Exigent returned in Debt, the Plaintiff map be (f) Int. 477. 
eſſoigned. (8) 45 E. 3. 20. b. but he rendered himſelf befoze the Re- 1 
turn. _. 
9. At the Return of a Summons ad warrantizandum, the Uouchee 0 Br. EC- 
may be eſfoigned befoze Entry into Warranty, pet he is no Party ſoign 28. S. C. 
befoze. (h) 45 E 3. 24. b. | . 
10. (i) After Demurrer at the Day of Adjournment the Deken⸗ Sr“ * 


dant may be eſſoigned. (k) 3 H. 4. 15. b. (k) Br. Ef. 
ſoign 33. S. C. 
; Fitz.133.S.C. 
Adjudged. 
11. At the fourth Day it ſhall be adjudged and adjourned, (I) (1) Br. Ec 
18 E. 4. 4. b. ſoign 112. 


12. In a Præcipe quod reddat, if a Verdict at the Ni prins be given a- 
gainſt rhe Tenant, and the Judgment is not given at the Day in Bank, 
but the Parties are adjourned tili the next Term, whether the 'Tenant can 
be then eſſoigned, Kehky. 132. dubitatur. 


(S) At what Time it may be call. 


r. T* Eſloign fo2 the Demandant ought to be caft the firſt 
_ Day of the Four, fo2 it does not lte after the firſt Day. 
becauſe he was demandable the firſt Day. (m) 12 H. 4. 24. b. Curia. 


by gp ae (m) Br. Eſ 
(n) 18 E. 4. 4. ſoign 45. S. C. 
Fitz. 140. S. C. (n) Br. Eſſoign 112. S. C. 


2. The Eſſoign does not lie koz the Demandant at the fourth 
Day, tho' he be demanded. 10 H. 6. 3. b. 
3. But by the Aſſent of the Parties it may be caſt at the ſecond RALLY 


02 fourth Day. (o) 18 E. 4. 4. b. 1 


(o) Br. Eſſoign 112. S. C. 


— 


4. But the Tenant may be eſſoigned at the fourth Day, becauſe (p) In the O. 
(p) he is not bound to appear befoze the fourth Day, vide 12 H. 4. nn ins if 
25. contra 10 H. 6. 3. b. d'appeer, ac. 

5. But if an Eſloign of the King's Service be caſt fo2 the Te- 
nant the firſt Dap, where there is no ſuch in rerum Natura, which q) Br. EC. 
is not good at the fourth Day, another Efſoign cannot by another bien 45. .C. 
be caſt fo; him. (q) 12 H. 4. 24 But Quere rationem. Fiz. 140.8. C. 


29 6. In 


— 


150 Eſſoign. 
6. In a Formedon, if no Eſſoign be caſt the firſt Day and recozd: 
ed, it cannot be caſt after, fo2 the Tenant is demandable the fir 
(a) Br. Edvign DAY» but there ſhall be no Judgment upon the Default till the 
45. 8. C. © fourth Day, and yet the Tenant need not appear till the fourth 
Fitz.140.5:C. Oay. (a) 12 H. 4. 24. 
7. In an Annuity againſt a Parſon, the Sheriff returns, that he 
is a Clerk, upon which a Venire facias iſſues to the Sheriff, he can: 
p) Fitz. EC not be eſſoigned at the Return thereof, (b) 38 E. 3. 21. b. But 
ſoign 145.8. C. Quęre. 
(0 Lit. Rep. 8. (c) If in Dower the Tenant at the Day of the Eſſoign does not caſt 
185. S. P. any Eſſoign, and the Demandant enters (d) her Exception, if the W.rit 
becauſe the is not returned, the Tenant upon Motion (e) may be eſſoigned notwith- 
2 ſtanding the Exception. Hil. 16 Fac. Between Egerton and Egerton, Hut. 
— 1 28. reſolved, and the (f) 2 U. 7. 4. is there cited, in which a Difference is 
turn of the taken between an original and judicial Writ, and ſaid, that in the laſt, 
carit, the Eſſoign muſt be the firſt Day, or not at all, if challenged. 


(d) J ſup- ts ; 
poſe this is intended of a Ne recipiatur. (e) But vid. Dal. 3. Godb. 236. 


124. S. C. Br. 141. 8. C. 


f) Fitz. Eſſoign 


EE) At what Time 1t lies. 


1. IF he in Reverſion p2ays to be received fo2 Default of the Lel⸗ 
(g) Fitz. Ef ſee, and the Reſceit is counterpleaded bekoze it is tried, he 
ſoign 2. S. C. cannot be efſoigned, becauſe he is not Party befoze. (g) 17 E. 3. 38. 
* OT 2. But after Reſceit he may be efſoigned. (h) 17 E. 3. 38.b. 
eise E. dc. 3. A Payee in Aid may be eſſoigned at the Return of the Sum: 
(i) Fitz. EC Mons befo2e Joinder in Aid, (i) 1 H. 6. 3.b. (k) 3 H. 6. 30. b. 


ſoign 89. 


(Kk) Br. Protection 2. S. C. 


1) Br. Protee- 4+ A Gauchee may be eſſoigned at the Return of the Summons 
tion 2. S. C. ad warrantizandum befoze Entry into Marrantp, fo2 the Deman⸗ 
Fitz. 3. S. C. dant hath made him pꝛivy by G2ant of the Uoucher. () 3 H. 6. 30. 
(m) Der, 5. But if the TUrit be returned tarde (m) he cannot be eſſoigned, 
=) Fitz. Ef Decauſe he is not ſummoned. (n) 39 E. 3. 28. 


ſoign 144. S. C. 


6. In a Formedon againſt Baron and Feme, if the Baron makes 
(o) Br. El. Default at the Niſi prius, and befoze the Day in Bank the King 
foign 84. S. C. dies, by which all is diſcontinued; if the Reſummons be ſued a- 
Fita. 90. S. C. gatnſt Baron and Feme, they cannot be eſſoigned. (o) 1 H. 6. 6. 
7. After Jſſue joined, and a Venire facias abated, at the Return 
of the new Venire facias the Dekendant may be eſſoigned, tho” this 
(p) Br. Ef be not the firſt Day after the Parties have pleaded to the Inquett. 
ſoign 58. S. C. (p) 21 E. 3. 38. b. aDjudgedD. 


(q) 1 ſuppoſe 8. After Jſſue joined, and a Venire facias returned, the Tenant 


xr rg 4 may be eſſoigned. 7 H. 6. (q) 17. 


printed, an 


ſhould be 14, which vid. Br. Eſſoign 61. 


9. After Jſſue, and Jſſues returned againſt the Jury upon the Di- 
ſtringas, and an Alias pzayed with a Niſi prius, the Dekendant can- 
( Br. Ef not be eſſoigned de ſervitio Regis, becauſe it is only the Suggeſtion 
ſoign 2. 8. C. Of the Party. (r) 3 H. 6. 55. b. 
10. In Replevin the Plaintiff may be eſſoigned after Iſſue joined, 
and at the Habeas Corpora. 11 H. 6. 31. b. | In 
I IT. 


Eſſoign. 15 1 


| 
| 
| 
, 
4 


d. 11. In an Aſſiſe by Two, upon Default of one, if the other ſues () Br. Egeign 
Wis a Summons ad ſequendum fimul againſt him, he cannot be eſſoigned 44. s. C. 
he at the Return thereof. () 10 H. 6. 22. Fitz.109.8.C. | 
th 12. At the Petit Cape returned, an Alliſe does not lie fo2 the Te- (©)Br-Edvign 
nant. (b) 19 H. 6. 57. b. | ie 
Ve 13. But if at the Return of the Petit Cape, a Pꝛoteſtion be caſt 
* kon the Tenant, and after it is repealed, and a Reſummons ſued, (c) Br. F- f 
q 19w the Tenant may be efſoigned, (c) 19 H. 6. 57. b. + | 
aſt 
ri Eſſoign after Eſſoign. | 
| | | 
T 14. A common Eſſoign does not lie immediately after another A | 
ſt, Eſloign. (d) 12 H. 4. 14. (e) 4 H. 6. 6, b. 2 3 8.0. | 
: Fitz. 138. S. C. (e) Fitz. Eſſoign 91. S. C. Br. 73. S. O. | 
15 15. An Cſſoign de ſervitio Regis docs not lie immediately after a ( Br. K. 1 
common Eſſoign. (f) 12 H. 4. 14. contra. tec. 
1 16. A common Eſfoign does not lie immediately after an Effoign 1 a 
de ſervitio Regis. (g) 12 H, 4. 14. Ro {rm 
| | (80 Br. Eſſoign 42. Fitz. 138. S. C. 
17. An Cſſoign de ſervitio Regis does not lie after another Efſoign (©) Br. Ef 
el⸗ de ſervitio Regis immediately. (h) 12 H. 4. 14. IIA 
-— 18. An Eſſoign de ſervitio Regis does not lie after another Eſſoign (i) Fiz. rc 
3 de ſervitio Regis, If the firſt Eſſoign be not warranted, (i) 17 E. 3. 3. foign 1. S. C. 
m⸗ 19. After Pꝛoceſs intermediate, a Man may be efſoigned after 
; an Efloign. 12 H. 4. 14. 
20. AS if a Man be effoigned at the firſt Day, if he comes after 
the Uiew, he may be effoigned again. 12 H. 4. 14. 
21. Ik a 22 be eſſoigned de ſervitio Regis, and after caſts a 
19 Pꝛoteſtion, if a Reſummons be ſued, he may be eſſoigned de com- 
n⸗ wuni eſſonio, fo tho' the Reſummons revives the Plea to ſome Re- 
» ſpets, pet here the Reſummons is an intermediate Pꝛoceſs. 0 b. Er 
D, ( 12 H. 4. 14. Vide (I) 1 H. 6. 6. | Fitz. 58.8. C. 
(1) Br. Eſſoign 84. S. C. Fitz. 90. S. C. 
22. The ſame Law if the Parol be put without Day fo2 any o⸗ 
eg ther Cauſe. 17 E. 3. 3. 
w 23. Jn a Plea, an Eſſoign de ſervitio Regis map be caſt by inter- 
a- mediate Pꝛoceſs after an Effoign de ſervitio. 12 H. 4. 14. | 
24. Ik a Yan be effoignedde ſervirio Regis, and after makes De- . ve 
18 — at _ Petit Cape returned he may be eſſoigned de ſervitio Re- (A 42.8.0 / 
gis. (m) 12 H. 4. 15. | Fitz. 138.8. C. 
in 25. In a Formedon in Reverter, if the Tenant be eſloigned after is 
| UGiew, and after pleads in Abatement of the Writ, and after 
It vouches Two, viz. A. and B. of which A. is after eſſoigned, and af: 
ter B. & idem dies given to the Demandant, Tenant and Uouchee, 
and at the laſt Dap of the Eſſoign both Uouchees appear, and at 
the ſame Day the Tenant-cafts an-Efſoign fo2 himſelf and his At- 
i- tozney, (n) this Cfloign foꝛ the Tenant lies; fo2 tho' the Tenant (n) Winch 
n. had an Eſſoign before, this mas in another Reſpett, ſcilicet, between 4% 
in him and the Demandant; but now he is in another Degree and!“ 8. 
Oꝛder of Plea, ſcilicet, between him and the other Uouchee, who 
d, never being entered into Warranty, might vouch, o2 the Tenant: 9 . 


(o) But ik he was actually entered into Warranty, then he could Abr. 819. 
n 5 Uot F. 1, 2, 44 


| 

| 
9 (o) For this | | 

| 

| 

| 


- 
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Eſſoign. 
not be another Time eſſolgned, no2 the Tenant who had ended 
with the Uouchee, and alſo was out of 1 againſt the De. 

mandant, becauſe his Plea was put in the Mouth of the Gouchee. 


(a) Hob. fol. Hobart's Reports 64. (a) Between the Earl of Clanrickard and the 


40. S. C. QUiſcount Liſle adjudged ; contra (b) 3 H. 7. 13. 
1 Brownl.1 54. 


S. C. adjudged, Winch 34. S. C. cited, 2 Vent. 57. S8. C. cited. b) Br. Eſſoign 104. S. C. Fitz. 125. 8. 


26. In a Writ of Right, the Summons being returned, but not the 
Proclamations made at the Church, c. according to the Statute 31 . 
the "Tenant caſt an Eſſoign, and it was adjourned in the Eſſoign-Roll; 
but the Demandants perceiving the Return inſufficient, ſued out an Alias 
Summons, and upon the Return thereof the Tenant caſt an Eſſoign. 

(c) 1 Jon. 7. J. 18 Fac. (c) The Earl of Clanrickard's Caſe, Hut. 43. it ſeemed to 
3 the Court, that the firſt was as null, and therefore the ſecond good; but 
a in the End of the Caſe it is ſaid, tho' the Party might appear to the firſt 
Writ, yet he need not caſt an Eſſoign, for the Nature of that is to fave 
a Default, that no Grand Cape be awarded, and here no Grand Cape ought 

to be awarded, and therefore the Eſſoign before not avoidable. 
(d) But if 27. By the Statute of Maribr. made 52 H. 3. cap. 13. when (d) a Man 


there * di⸗ puts himſelf upon (e) any Inqueſt, he ſhall have (f) but (g) one Eſſoign, 
_ 3 or one Default, ſo that if he comes not (h) at the Day given by the Eſ- 


Præcipe, 02 ſoign, or makes Default the ſecond Day, then the Inqueſt (i) ſhall be 
divers De- taken by (k) his Default, and () if the Inqueſt be taken in the County 


kendants in before the Sheriff or Coroner, to be returned to the King's Juſtices at a 
I certain Day, if the Defendant comes not that Day, another Day ſhall be 
; 


in Law they aſſigned, and the Sheriff commanded to cauſe him to come to hear Judg- 
— but one ment; at which Day, if he comes not, they ſhall proceed to Judgment. 
enant 02 3 
Defendant, pet each of them ſhall have one Eſſoign. 2 Inſt. 126. e) That is, when an Iſſue 
is joined to be tried by the Country ; but it extends not to a Demurrer ; noz where in Debt a Cu⸗ 
ſtom of London is alledged, and denied by the Plaintiff, which is to be tried by a Certificate of the 
Mapoz, by. the Mouth of the Becozder, 2 Inft. 126. (f) The Att being made to reſtrain Delays, 
does not give an Eſſoign where none befoze lap, as after Jſtue joined in a Scire facias, &c. 2 Inſt. 
126. Godb. 236. (g) Intended of the common Eſſoign, and not of an Eſſoign de ſervitio Regis, 
&c. 2 Inſt. 126. (h) Upon the Return of the Venire, and when that was returned at the Nifi 
prius, the Defendant might be. eſfoigned there; but now being returned above, he muſt be eſſoigned 
there, and cannot be at the Trial, Salk. 454. (i) The Att only. extends to Perſonal Attions, 
foz that no Jnqueſt can in Beal Jtftions be taken by Default. 2 Inſt. 126. Godb. 236. (k) Jt 
extends not to the Plaintiff, fo2 on his Side it is called a Default, and the Plaintiff's Delay is out 
of the Miſchief of the Att, 2 Inſt. 126. (1) The Weaning of this Clauſe is, that if after Jfue 
joined in a baſe Court, the Defendant hath had his Eſſoign, pet if the Plea be removed befoze the 
King's Juſtices, he ſhall have another Eſſoign befoze them, foz that the Pzoceeding in the baſe Court 
is not of Recozd befoze them, 2 Inſt. 127. | 


28. By the Statute Veſim. 1. made 3 Ed. 1. cap. 41. In Writs of (m) 
(m) This 3 Sep 
muſt be in- Affiſe, '(n) Attaint, and Juris utrum, (o) after Appearance the (p) Te- 
—.— — an nant ſhall not be (q) eſſoigned. 
e o 
Mortdanceſtor, foz that an Eſſoign does not lie in an Aſliſe of Novel Diſſeiſin. 2 Inſt. 249. (n) By 
5 E. 3. cap. 6. an Eſſoign lies not in Attaint. (o) But if in an Aſſiſe of Mortdanceſtor bzought in 
Cheſter, and by Beaſon of a fozeign Uoucher the Recozd is removed in Banco, the Tenant map be eſ- 
'Coigned there, koz that the Plea there is only on the Warranty, and the Afliſe ſhall not be taken 
there, 2 Inſt. 249. (p) This extends not to the Demandant, but that is provided foz by the 
13 E. 1. cap. 28. (q) Jt muſt be taken of a common Eſſoign. 2 Inſt. 249. 


29. By the Statute of Veſtm. 2. made 13 Ed. 1. cap. 25. after Iſſue 


(r) Intended joined, (r) an Eſſoign ſhall be (s) allowed (t) at the next Day, but at the 


only of , . following Days (u) the Taking the Inqueſt ſhall not be delayed, nor ſhall 
common Eſ⸗ | 

ſoign, and not of an Eſſoign de ſervitio Regis. 2 Inſt. 417. (3) That is where an Eſſoign lies, 
but not if he comes in by Exigent, oz Cepi Corpus, and joins Iſſue. 2 Inſt. 417. (t) Jt was 
pꝛobided by the Statute of Marlbridge above, that after Jſſue the Defendant ſhould have but one 
Eſſoign, but not limited when they thould have that Eſſoign, ſo the Defendants would not be el⸗ 
ſoigned but at the Habeas Corpora, to the Uexation and Loſs of the Jurozs; but this Pi has p2ovided 


it ſhall be at the next Day, viz. the Venire. 2 Inſt. 417. (u) Intended only in a Plea Perlo⸗ 
nal, 2 Inſt. 417. 


I | IN an 
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an Eſſoign be allowed after Day given by Prece partium, (a) in Caſe (a) The Day 

where the Parties conſent to come without Eſſoign. —_ given 
| y Pzayer 

and Agreement of the Parties, without any Eſſoign, 2 Inſt. 417, 


(U) Trial of an Eſloign, 
By whom, 


1. IF an Effoign be caft quia nutrix of A. the Daughter of the 

| King, the Plaintiff cannot take an Averment, that the ſaid 
A. is of full Age, and therefoze is not to have a Nurſe, becauſe the 
Cſſoigner is no Party to this, and therefoze the Ellolgn ſhall be 
adjudged and adjourned, 28 E. 3. 97. b. adjudged, 


At what Time. 


2. Ik an Eſſoigti be challenged, becauſe this is fo2 the Plaintiff 
where he hath an Attomey koꝛ whom the Eſſoign lies, this Chal- 
lenge ſhall be tried at the Oay which is given by the Eſſoign, and 
not Paerently, becauſe the Eſſoigno2 cannot be Party to try any 


Challenge. (b) 45 E. 3. 10. b. (c) 12 H. 4. 14. 1 E. 3. 2. (b) Fitz. Ef: 
ſoignt 55.S.C: 
(c) Br. Eſſoign 42. S. C. Fitz. 138. S. C. 


3. But where an Eſſoign is challetiged, becauſe he was ſeen in 
Court, it ſhall be tried at the ſame Day, becauſe it lies in Uiew 


(d) Fitz. Eſ- 


and Recozd of the Court. (d) 45 E. 3. 10. b. 88 aus 
Fo: the Tenant 8 


4. It an Eſſoign be caſt fo) the Attozney, and the Demandant 
challenges it, that another was made Attozney in the Plea, who is 
not eſſoigned, this cannot be tried p2eſently, whether the firſt At⸗ (e) Br. BC 
tozney was removed, oz other Matter, &c. becauſe the Eſſoigno? bien 41.8.0. 
is no Party to the Challenge to try it. (e) 11 Hf. 4. 87. b. | Fitz. 137. S. C. 
5. When the Challenge cannot be tried pꝛeſently, the Efſoign (0 br. Ec 
Ban 3 W upon the Challenge, but not adjudged. (f) 11 foign 41.8.C, 
4. 87. b. 


. V 4 Sth 
8 . a 9 7 
_— 


(X) In what Caſes it ſhall be (g) ad- wv 
journed and adjudged. og Fog. 
| 2 Leon. 4, 
x; 198 Juare Impedit, if an Eſſoign be caſt fo the Plaintiff, and 
2 


efendant hath an Attomey in the Plea, who is not el. ch nnen. 


ſoigned, it ſhall not be adjudged; becauſe, if it be true, it ſhall be ivem dies 
diſallowed, but it ſhall be adjourned, becauſe the Attozney may be bash o be 


removed by the Plaintiff. ch) 14 H. 4. 13. Nee 
Carth. 173. per Curiam. — And how the Proceedings ſhall be thereupon. Uid. Lutw. 862. a. b. 
(h) Br. Eſſoign 46. S. C. Fitz. 141. S. C. Lutw. 863. S. C. cited. | #444, 

Rr 3 os 


itz. 137.8. C. 


— — — — — — 17 5 
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In what. Caſes it ſhall be adjudged and ad⸗ 
journed. 


2. Ik the Demandant be eſloigned, and at the ſame Day a Pꝛo⸗ 

teffion is caſt fo2 the Tenant, the Eſſoign ſhall be adjudged, be: 

a) Br.Eqvign Calle the Demandant ſhall not be nonlutted but it ſhall not be ad. 

28, 43. S. C. jaurned, becauſe the Parol is put without Oay by the Pꝛotection. 
Fitz.174.8.C. (a) 12 H. 4. 25. b. 

3. By the Statute of Clouceſt. made 6 E. 1. cap. 8. In Treſpaſs, if the 

Plaintiffs cauſe themſelves to be eſſoigned after the firſt Appearance, Day 


#2 The - ſhall be given them, unto the coming of the (b) Juſtices, &c. 
thozity o 
the Juſtices in Epꝛe being ceaſed, there can be now no ſuch Adjournment, 2 Inſt. 314. 


 Effoign warranted. 


(Y) In what Caſes it ought to be made. 


(<) Cap. 19. 1. DeEkoze the Statute of Marlbridge, cap. (e) 20. at Common 
R Law in an Eſſoign de malo veniendi, the Efſoigner ought to 
that in Coun. habe twozn, (d) that his Maſter was ſo ill by the Map that he could 
ties, Hun- not come. (e) 12 H. 4. 24. b. 25. b. 


dreds, Courts- ; 
Baron, or cther Courts nullus habet neceſſe jurare pꝛo eſſonio ſuo warrantizando; and tho' this Act 


ſpeaks generally of Eſſoigns, yet it is to be underſtood only of the common Eſſoign de malo veniendi, which 
hath been ſo conſtrued by Reaſon of the great Delay by the Eſſoign de ſervitio Regis, &c, and he that caſts 
that mutt till be ſworn. And tho' the Act begins with inferior Courts, yet it hath been conſtrued to extend 
to the Superior, for that otherways the Words other Courts muſt be void, none being lower than thoſe named 


particularly. 2 Inſt. 137. (d) 2 Inſt. 137. (e) Br. Eſſoign 45. S. C. : 


0 Br. Eden 2: But this is taken away by the Statute in Caſe of common 
108. 8. C. Efloigns., (f) 2 E. 4. 17. 

3. Ik a Man be efſoigned de ſervitio Regis, and after a Pꝛotec⸗ 
(s) Br. Evign tion is Caſt fo2 him, if a Reſummons be ſued, this revives the 


* 5 : hole, and therekoze the Eſſoign ought to be warranted. (g) 12 H. 


8. C. 4. 14. b. ä 
4. An Eſſoign de ſervitio Regis ought to be warranted, 21 E. 3. 


ch) Fitz. EC (h) 13. (i) 37. 62. 
ſoign 8. S. C. 
Br. 53. S. C. (i)) Br. Eſſoign 57. 8. C. 


(k) Fitz. Ef. . If a Woman be eſſoigned quia nutrix to the King's Son, this 
ſoign 7. S. C. Cfloign ought to be warranted. (k) 30 E. 3. 19. b. 
6. But when the Eſſoign is caſt, there is no Neceſſity to ſhew 
a) Fitz. EL ANY Tying, pꝛoving the Woman to be Nurſe to him, fo2 the TUar- 
loign 7. S. C. rant may be bꝛought at the next Day. (I) 30 E. 3. 19. b. 
7. Tf the Tenant be eſſolgned de ſervicio Regis, and befoze the 
2 that he hath thereby, the Parol is diſcontinued by the Death 
of the King, and a Reſummons ſued, yet the Tenant need not 
warrant the Eſſoign at the Day; fo2 he is not upon the Reſum- 
() Fitz. EC mons to anſwer to any Default, and the Juſtices now are not Ju- 


ſvign 59. S. C. ſtices Of the late King. (m) 1 E. 3, 7. b. adjudged, 77 
9 ; | . 
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8. If a Tenant be eſſoigned de ſervitio Regis, and hath a Day to bring 
in his Warrant, and at the Day comes and pleads, that the Demandant 
hath releaſed to him all the Right which he hath in the Land, but does 
not bring any Warrant to warrant the Eſſoigu, and whether he ſhall be 
received to plead this Releaſe, Kelw. 135. dubitatur; and Keble took a 
Diverſity, whether the Releaſe was made before or after the Eſſoign caſt ; 
and if after, ſaid, the 'Tenant had no Day before to plead it, and by the 
Releaſe the Right accruing by the Default was diſcharged. 


\ 


__ - " r Em 
— 


——kk. 


(Z) At what Time it ought to be 
ſhewed. 


x. Wn an CEſſoign is caſt, it ought to be warranted at the 
Day he hath by the Eſſoign, oz (a) otherways there ſhall (a) Stcigh 
be a (b) Default at the Eſſoign caſt, 21 E. 3. (c) 13. (d) 37, 62. b. and Chet: 


ham, Lutw.? 
849, &c. 3 Levinz 67. Carth. 45. 1 Show. 20, 65. b) And in Perſonal Actions the Inqueſt ſhall be 
taken by Default, and in Real a Petit Cape or Gzand Cape ſhall lie. 2 Inſt. 314. (c) Br. Ef 
ſoign 53. S. C. Fitz. 8. S. C. (d) Br. Eſſoign 57. S. C. 


2. Tf a Man be effoigned de ſervitio Regis, and at the Day a 
Pꝛotection is caſt, and after a Reſummons is ſued, and the Party * 
is ſummoned (e) of a common Eſloign, he need not ſhew the Kar- - 


rant of the firſt Eſſoign at tyis Oay, in as much as his Abſence = bay — 


is excus d by this. (f) 12 H. 4. 14. b. coning tothe 
riginal, but 
the Senſe ſeems imperfect, and that after the Word ſummoned, theſe Words ſhould follow, viz, and caſts a 


common Eſſoign. (f) Br. Eſſoign 42. S. C. Fitz. 138. S. C. 


3. But at the Day that he hath by the laſt Efſoign he ſhall ſhew (2)3r-Edvign 
both Warrants. (g) 12 H. 4. 14. b. | 1 


4. Ik a an be eſſolgned de ſervitio Reeis befoze Appearance, and * © 
after makes Default, by which a G2and Cape iſſues, at the Return, 
if he appears, and does not warrant the Effoign, he ſhall loſe 


the Land. (h) 12 H. 4. 14. b. Curia. (h) Br. Ef. 


ſoign 42. S. C. 
Fitz. 138. S. C. Lutw. 863. S. C. cited. 


5. If the Demandant or Plaintiff be eſſoigned de ſervitio Regis, and 
at the Day brings not in his Warrant, this ſhall be adjudged a Nonſuit. 
2 Inſt. 314. 

6. By the Statute of Clouceſter, made 6 E. 1. cap. 8. In Treſpaſs and 
other Pleas, (i) where Attachment and Diſtreſſes lie, if the (k) Defen- (i) Extends 
dant eſſoign aimſelf of the King's Service, and bring not in his Warrant 1 
at the Day given by the Eſſoign, he ſhall recompence the Plaintiff Da- ff . 


& ; tions. 2 Inſt, 
mages for his Journey, 20 s. or more, at the Diſcretion of the Juſtices, 314. 


and be amerced to the King. (k) If there 


be ſeveral 
Defendants, each ſhall pay 20s. fox they are in Law ſeveral Eſſoigns, 2 Inſt. 314. 


n. If in Dower the Tenant is eſſoigned, and the Eſſoign adjourned ; 
now if the Demandant does not appear at the Day to which the Adjourn- 
ment was made, the Demandant ſhall be nonſuit. His. x Hill. & Mar. 
Anonymus. 2 Vent. 117. per Curiam. | 


(A) War- 


= 
2 
_ —— — — . — ——ͤ— — — 
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(A) Warranty of the Efloign. 


(a) In ſuch 
3 IF an Effoign be caſt by a (a) Stranger, and a Day given by 
avow,and aver the Eſſoign, whether the ſame Day to being in the Warrant 


quod nun- ok the Efſoign ſhall be given to the Eſloigner 02 Tenant himſelf, 


quam fecit fe Dubitatur, Dy. 4, 5. Ma. 154. 16. 5 

2 2. Ik an Eſſoign be caſt by a Stranger Octabis Trin. ik the Utas 
the Abſence of the Party Octabis Trin. generally, and not die Lune 
in Octabis Trin. Dy. 4, 5 Mar. 154. 16, 17. 


How it ought to be. 


(b) Br. EL 3. An Eſſoign de ſervitio Regis nent to be warranted by TUrit 
| 


ſoign 42. S. C. Out of Chancery, and not by the King's Letters Patents. (b) 12 
Fitz. 15 8. S. C. . 4. 15. 


(e) Where 4 Whether the Warranty of the Eſloign ought to be by (c) Let⸗ 
Day was g ters Patent, 02 (d) by cloſe Uirit, Quære, Dy. 4, 5. Ma. 154. 16, 
Warrant under the Great Seal, and not under the Seal of the Captain. Dal. 46. (d) A Warrant under 
the Privy Seal is not ſufficient, but it muſt be by Writ under the Great Seal, directed to the Juſtices, teſtifying 
that he is in the King's Service, which commonly is upon Certificate made to the Lord Chancellor by the Cap- 
tain of the Hoſt under whom he ſerves. 2 Inſt. 314. 2 Rol. Abr. 183. pl. 7. 2 Co. 17. b. 


5. Whether the Warranty ought to recite the Eſſoign, and the 


e) He that Ce) Efſoigno2 be ſwoze (fo2 he ought to fwear de veritate eſſonii,) 
caſts an El- Quzre, Dy. 4, 5. Ma. 154. 16. | 


ſoign de ſer⸗ | 
vitio Begis, muſt appear in Perſon in Court, to the End he may be ſworn, and that Day may be given to 
bring in the Warrant for the Eſſoign. 2 Inſt. 314. —— The Statute of Marlbzidge, cap. 19. extends only to 


common Eſſoigns. 2 Inſt. 137. 


mt 9 1 * 8 1 — 


(B;) How it ſhall be done. 


(f) By 5 Ed.3. 1. 1 an Eſſoign de ſervitio Regis be caſt fo2 the Tenant (f) in aft 
__ Attaint, this may after be warranted by a Writ which agrees 
la Regis With the Eſſoign, tho' this does not agree with the Oziginal of the 
does not now Attatnt. (8g) + Aſſ. 2. adjudged, | 


_— OT 
boy adit (g) Br. Eſſoign 86. S. C. Fitz. 63. S. C. 


How it ſhall be entered. 


Between whom. 


I. T* in a Formedon ſome of the Demandants refuſing to proceed, 4 


Summons ad ſequendum ſimul iſſues againſt them, and they are eſ- 


ſoigned, it ſhall be againſt the Tenant in the Writ of Formedon. Trin. 4 8 
5 Ph.& Mar. Bendl. 58. pl. 98. per Curiam. 

2. If the Tenant be eſſoigned before the Vouchee enters into War- 
ranty, ſo that the Eſſoign is granted in Reſpect of the Pleas which 
may ariſe between the Vouchee and Tenant, yet it is to be entered be- 
tween the Tenant and Demandant, and not between the Tenant and 

2 N Vouchee, 


be dies Dominicus & non juridicus, the Marranty ſhall be to warrant 


Rr — 


88 wer 


Ae „ ed ws e e ha - 5 a __ 
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Vouchee, and idem dies is ſtill to be given to the (h) Parties not eſſoign- (n) Not to 
ed. In the Caſe of the Earl of Clanrickard. Hob. 47. thole that 
| make De⸗ 


fault, Cro. Car. 341. 1 Jon. 33. Noy 144. But foz this vide my 2d Part 1 55. pl. 3. 


(a) Eſſoign after an Eſſoigt, (a) 1 Rol. 


Abr. 824. 

pl. 14, 15. 
1. IN a Præcipe brought againſt Two or more 'Tenants, (b) each of them 825. pl. 25. 
1 may have one Eſſoign. 2 Inſt. 250. | (b) 2 Inſt. 126. 


2. In a Firmedon by ſeveral Demandants, ſome of them would not pro- _ 


ceed; whereupon a Summons ad ſequendum ſimul was awarded againſt them, 
and at the Return thereof the Defendants would have been everally eſ- 
ſoigned againſt the Demandants in the Writ of Summons, Sc. Trin. 
4 & 5 Ph. & Mar. Bendl. 58. pl. 98, per Cur, all the Defendants in the 
Summons, c. ſhall have but one Eſſoign for them all, and that againſt 
the Tenant in the Formedon. 


Fourcher by Eſfoign, 


I. 2 by Eſſoign on the Part of the Tenant is when a Præcipe is 
brought againſt Two or more Tenants, and after each of them 
h_ had one Eſſoign, they over again delay the Demandant by ſucceſſive 
Eſſoigns. 
. As if a Præcipe is brought againſt A. and B. and A. is eſſoigned, and 
B. appears and hath idem dies given him, at which Day A. appears, and B. 
is efloigned, and at the next Day B. appears and A. is eſſoĩgned, E /ic vi- 
ciſſim & alternis vicibus. 2 Inſt. 250. but the Book ſeems miſprinted. 
3. By the Statute of Meſtm. 1. made 3 Ed. 1. cap. 42. For as much as 
(c) Demandants are often delayed, Ec. it is (d) enacted, that Parceners (e) This ex⸗ 


(e) or (f) Tenants Guan infeoffed, ſhall not (g) Fourch by (h) Eſſoign, rends only g 
; re * 


and ſhall have but (i) one Eſſoign. 8 
; tions. 

(d) It is ſaid the Statute of Glodceſter, made 6 E. f. in which this Act is recited, extends to the com- 
mon Eſloign, and not to the Eſſoign de ſervitio Regis. 2 Inſt. 32 1. (e) Extends not o Deman⸗ 
dants. 2 Inſt. 251. (f) In an Annuity againſt a Parſon, he pzays in Aid of the Patron and 
Ozdinarp, and after each of them had had one Eſſoign, they would have fonrched; and tho” 
the Pꝛiee in Aid was no Party to the Writ, the Court would not ſuffer it. 2 Inſt. 25z. -— The It 
extends nor to Baron and Feme, unlefs thep are jointly enfeoft'd, but it is remedied by th: Statute 
of Glouceſter, made 6 Ed. 1. cap. 10. 2 Inft. 251, 321. g) This muſt be intended after Appearance, 
fo; there is no Fourcher but after fozmer Efloigns and recipzocal Appearanees. 2 Inſt. 251. and tilt 
then it cannot appear whether they are Tenants, Hob. 8. 1 Brownl. 15. 2 Vent. 57. (h) Extends 
not to a Writ of Partition. Hob. 8. per Hobart. (i) That is, every one of them ſhall have one, 
and a Fourcter, viz. a Uiciſitude of Eſſoigns after each. of them hath been eſſoigned, is onby pꝛohi⸗ 
bited by the Fit, 2 Inſt. 250. | | 
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Eſtate. 


to the 
Want 
(A) By whom, and to whom it may be 
made. 


the Ul 
a Ren 
x Leon 


tho con 
the Lin 
dy Dilc 


% A t. A N Eſtate cannot be limited to the (a) Party himſelf, who 


cannet by the gives it on a (b) Gant. 


give himſelf an Eftate in Poſſeſſion or Remainder, unleſs perhaps in ſome Caſes by Conclufion. 1 Co. 1 27. a, 
b) On a Grant at Common Law; but a Man may covenant to ſtand ſeiſed to the Uſe of himſelf for Life, &c. 
1 Rep. 127. a. 1 Mod. 121, 238: 


(e) 2 Rol. 2. (c) If a Man gives to A. fo2 Life, reſerving the Reverſion to 
Abr. 7. pl. 7. himſelf fo2 Life, the Remainder over to another, it is a void Re- 
ſervation of the Reverſion to him; 42 AM. 2. Dubitatur. 

3. So an Eſtate cannot be limited to the Heir of the Dono? on a 


= RR | Th” 
(4) Co. Lit. 4. (d) Ik a Man gives to one fo2 (e) Life, the Remainder to the 
2 Mod. 209. kight Peits of the Oono, it is a void Remainder, becauſe he can- 
(e) So if the not Make his right Peir a Purchaſer, (f) without departing of 
Gift be to him the Fee out of himſelf, (g) Dy. 4, 5 Ma: 156, 25. 


in Tail, Re- ; | 
mainder to the right Heirs of the Donor. Co. Lit. 22. b. [f) Becauſe the Heir and Anceſtor are Correla- 
tives and one Thing in the Eye of the Law. 1 Mod. 98. per Hale, and 1 Mod. 237. many Caſes cited to the 
ſame 7 pre# (g) 2 Rol. Abr. 415. Dy. f. S. C. 1 And. 3. S. C. adjudged, Bendl. 49. S. C. Hob, 
30. S. C. cited. ; 


AA * 5. A Yan cannot leaſe to one fox Life, reſerving a Fee tall to 
x. bimlelf, he having a Fee bekoze. (h) 14 H. 4. 32. 
| (b) Br. Eſtate 14. 8. C. Br. Tail 11. S. C. Fitz. Monſtrans de faits, c. 131. S. C. 


5. Sa if Tenant in Fee levies a Fine to one fo2 Life, reſerving raw 
(i) Fitz. Mon- i Tail to himſelf, it is no good Tail, (i) x4 H. 4. 31. b. | D 
ſtrans de faits, | 1 | 2 a! 
Kc. S. C. and vide Br. Eſtates 66. of t 
— : , 8 3 74 renc 
(% Where * », Tf one leaſes for Life, Remainder to the Heirs Male of his own Bo- Paſc 
not even by dy, this is a void Remainder; for the Donor cannot make his own right the 
Devile, Cro. ; gan 07 . NP f | 
EL 96, 97. Heir a Purchaſer of an Eſtate-tail, (k) without departing with the whole the 
Cro. Car. 24. Fee-ſimple out of him. Co. Lit. 22. b. | | ann 
| 8. But if one makes a Feoffment in Fee to the Uſe of himfelf for Life, fron 
and then to' the Uſe of the Heirs Male of his Body ; this is a good Eſtate- the 
(1) So if one tail execured in himſelf, (1) being raiſed out of the Eſtate of the Feoffees, was 
Codenants which the Feoffor departed with. Co. Lit. 22. 5. ; que 
to nd | 
ſeiſed to the Uſe of his Heirs Malcs on the Body of his ſecond Wife, he takes an Eſtate foz Life by chm 
Implication, and ſo it is an Eſtate⸗tail executed in himſelf, Pybus and Mitford, 2 Levinz 75. adjudged, 3 
1 Vent. 372. adjudged, Raym. 228. adjudged, 1 Mod. 98, 122, 159. 3 Keb. 229, &. — But if one ver 
makes a Leaſe and Belcaſe to the Uſe of himſelf foz ninety-nine Pears, Remainder to Truſtees f6: of 1 
twenty-five Pears, Bemainder to the Yeirs Male of his own Body; this Limitation to the Yeirs Le 
Male of, &c. is void, there being no Eſtate of Freehold limited to luppozt it, and one cannot be im- b 
plied contrary to the Intent of the Conve pance, and this Eſtate takes Effet out df the Seiſin of the oP 
Truſtees, and is not like Mitford's Caſe, where one covenanted to ſtand ſeiled to the Uſe of the Beirs and 
ok his own Body; and even in that Caſe Powel ſaid, if there had been an expzeſs Eſtate (J ſuppoſe it t 
de intended fox Pears) limited to the Covenantoz, it would have been otherwiſe, Salk. 679. adjudged, ten 


2 8 9. If 


| 1 3 | | adjudged, 
tho' contrary to the Opinion of ſome of the then Judges; 1 And. 288. pl. 297. S. C. adjudged, and ſaid 
the Limitation was void, foz it could not take Effett in the Heir of him that limited it otherwiſe than 
dy Diſcent, but foz this and that it is the old Uſe, vid. 2 Rol. Abr. 414. A. 1. and the Notes there. 


— As 


verſion for 
Years may be 
granted to 


(B) (c) Cannot be ST anted (d) ro CO M- 12 at 
mence at a Day to come. x Sony 


Palmer _e 
8 © a = J02p, Cro. 
. I a Man makes a Detd of Leaſe of Land to hold foz Life, 8 
from the Day of the Date, and makes Livery by Attozney the „ vi.” 
ſame Day ſecundum formam Chartæ, it is d void Leaſe, becauſe a Bridg. 108, 
Freehold cannot be granted in futuro, fo2 the Day of the Date is 00. 
excluded. Mich. 10 Car. B. R. inter (e) Bull and Wyott, per Curiam, 8 * ay 
agreed without Queſtion, and admitted, and Judgment given on , bon ©. 


another Matter, that being admitted; Paſch. 11 Car. B. R. inter Dir Danger that 
Kenelme Digby and Jordan, per Curiam, reſolved on Evidence ar the would there 
c 


Eſtate of (b) Freehold. (b) But a Re- 


nlue to a 
Bar, . | | 1 by - Strangers 
Pꝛecipe. 2 Vent. 204. (d) Where a Copy holder cannot ſurrender habend' a tempoie Moztis of the 


Copyholder; for that he muſt then leave a particular Eſtate in himſelf, which by the Rule of Law he cannot do. 
Mid. my ſecond Part 204. pl. 3: and vid. March 177, 178. but Q of this and the Cafes fince, not in print; 
the Freehold being in the Lord, —— Where T. gives Lands to B. habendum after the Death of Y. and 
makes Livery ſecundum fozmain Chartz, it is void. Uid, 2 Rol. Abr. 10. pl. 3. 66. pl. 4. MLit. 48. b. 
—— Where a Man cannot give his Lands to another in Fee, reſerving to himlelf an Eſtate for Life. Utd, 
2 Rol. Abr. 7. pl. 7. (e) Cto. Car. 388. S. C. adjudged. 


2. Ik a Pan makes a Deed of Leaſe of Land to hold fo: Life, 
from the Day of the Date, and makes Livery himſelf the ſaine 
Day, ſecundum formam Charte, it is a votd O2ant, becauſe the Day 
of the Date is ercluded by ; Deed, and the Livery hath Beke⸗ 
rence to the Deed, and a Freehold cannot be granted in futuro, 
Paſch. 15 Jac. in Camera Stellata, it was-agreed by the Judges and 
the Court, Mich. 15 Jac. B. R. inter Seybrooke AND Ball, admitted by 
the Court, which was the ſame Caſe that was in Camera Stellata; 
and in both Courts the Queſtion was, whether the Deed was 
from the Day of the Date, Oz at the Day of the Date, at the Cime bf 
the Baking oz made. (0 afterwards ;. and it was found, that it | 
was at the Making, from the Oay of the Date, and ſo by Tanſe: ( Co. lac. 
quence the Leaſe void; Paſch. 5 Jac. B. R. In () Hemings and Pun- 157.55, 
charden's Caſe, agteed by three Juſtices. PIT TY Jud 

3. Tf A. be poſſeſſed fox Pears of a Pottioti of Tithes, the Re: 
verſion being to B. in Fee,. and B. by Jndentute made between him 
of the one Patt, and A. and C. of the other Part, recites the ſaid 
Leaſe, and confirms it, and then grants the Tithes to A. and C. ha- 
bendum to C. after the Expiration of the (aid Leaſe, fo; a Month, 
and afterwards to A. in Fee, it is a void G2afit of the Fee, becauſe 
it is to contmence at a Day to come; fo? it cannot paſs by the In⸗ 
tent of the Deed as a Reverſion, fozaſmuch as by the ſame on 


three Judges. 


— * — 


10 Eſtate. 


he confirms the Leaſe, and grants the Fee to the ſame Leſſee,” which 

if it ſhould be a Reverſion, then it would extinguiſh the Leaſe after 

the Month ended, and the Rent reſerved on the Leaſe ertinguithed, 

and C. ought to have a Month after the Expiration of the firſ 

Term, therefoze cannot have it as a Beverſton immediatelp. Trin. 

(a) Cro. Car. 15 Car. B. R. inter (a) Swifte und Aires, adjudged per Curiam on a 
546,547.8.C. Special Uerdif. Intratur Trin. 12 Car. Rot. 426. | 

udg 


a 


March 31. S. C. adjudged. Jon. 436, 437. S. C. adjudged. 


(b) Gzeen- 4. (b) Ik a Man makes a Deed of Leaſe fo2 Life Habendum a die 
7 — = datus, und makes Livery (c) Himſelf ſecundum formam Chartæ, the 
Point. next Dap, it is a good Eſtate fo2 Life, fo2 the Eſtate doth not paſs 
Cro. Jac. 563. [ulely by the Deed, but pꝛincipally by the Livery, fo2 the Deed is 
adjudged. not of Cffett till the Livery, and therefoze it cannot be ſafd that 
19> 314- the Fabzick of the Deed is vold, when nothing yet paſſed; and 
Palm. 20, :0. there the Inconventence of the Operation of the Livery in futuro 
&c. adjudged. is taken away by the Making of the Livery the next Day, fo? that 


Cro. Car. 9;. Doth not relate to paſs the Eſtate from the Delivery of the Deed. 


S. C. cited. 
Hetl. 21, 22. S. C. cited. Moor 759. Ow. 136. — So Smith and Bales, S. P. Cro. Jac. 458. ad. 
judged. (c) If an Infant makes a Feoffment or Leaſe for Life to commence in futuro, and after he comes 
of Age makes Livery, it is good. 2 Rol. Rep. 109. 3 


1 5. So it ſeems it would be, tho' the Leſſo2 made a Letter of 

(0) 1% ma Atto2ney to make Livery, and the Attozney made Livery (d) ſecun- 
where the dum formam Chartæ (e) the next Dap, it 8 a good Eſtate, fo? he 
Letter of At- Hath given Power to the Attoꝛney to make Livery the ſame Day, 
und (0 to make it void, oz to deliver it the next Day, and ſo to 

Fol. 829. make it good. Paſch. 5 Jac. B. R. inter “ Hemings ànd Pantherden on 
— a Special Gerdick, it was a Point not reſolved, but adjudged on 
cial, to make dnother Matter. Contra Trin. 13 Jac. B. R. inter (f) Butler and 
22 reg Fincher adjudged. | 
iin after the | 
Date of the Charter, not where the Letter of Attorney is general, to make it ſecundum fozmam Chart. Cra. 
jor $63: 314. Palm. 31. Owen and Fppzeece, Cro. Car. 95. Hetl. 20, 22, 27, 28. and vid. Cro. 

585. 


r 875. pl. 1223. (e) Where Livery was made two Years after ; and it was ſaid, that Live- and 
ry made fo long after would not help. Mid. Mellows and Map, Cr. El. 873, 874. but by the Report in IWil 


Moor 636. pl. 876. it was made within a Week, and good. (f) 1 Rol. Rep. 229, 230. S. C. 2 Bulſt. 
30a, 303, Kc. S. C. 2 Rol. 109. S. C. cited. a 


6. Ik a Man makes a Writing of Leaſe fo2 Life Habendum a die 
(g) Cro. Jac. datus, und ſeals it the next Day, and then makes Livery, it is a 
153.8. C. good Leaſe, Paſch. 5 Jac. B. R. inter (g) Hemings and Pantherden, 
_ BE Fer per Popham. | 
hy In the O. . 7. It A. being Leſſee fo2 Pears of the (b) Mowing of a Meadow, 
riginal it is the Reverſion in Fee to B. and B. grants the Mowing to C. fo? a 
Tonlure, and Month, to commence after the Expiration of the Term fox Pears 
E the Remainder after the Month ended to D. in Fee, it is a 
Moth of, ac. vold Remainder to D. becauſe this Remainder being a Freehold, 
cannot commence at a Oay to come, as it ought in this Caſe, if it 
be a good Remainder, fo2 as much as it depends upon an Eſtate 
Co. Cu. Which is to commence at a Oay to come, and prima facie it ſhall be 
+ intended that he who hath the Mowing hath the Soil alſo. Paſch. 
and 8. P. ap. 10 Car. B. R. inter (i) Ward ànd Fettifer, per Curiam, reſolved on E- 
pears therein. V{DeNCe at the Bar, which concerned the Choriſters of Lirchfield. 
8. Ik A. ſeiſed in Fee of one hundzed Acres, makes a Feoffment 
of eighteen Acres of the hundzed Acres, Habend. fibi & hæredibus 
(%) In the O. ſuis ad electionem ipſius B. & Hæredum ſuorum, which they pleaſed, 
rignal ir is (Without (c) ſpecifying any particular Acres of the hund2ed Acres) it 
Weugucr. Is a void Feoffment fo2 the Jncertainty, koz a Livery cannot its 
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rate in futuro, but ought to operate eſther at the Time of the Ma⸗ 


king, 02 nunquam (a). Dy. 11 El. 280. 1), 18, 19. adjudged. (a) 2 Rol. 
r. 11. 
pl. 6. S. C. 1 And. 11. S. C. Bendl. 148. 8. C. Moor 81: pl. 215. 8. C. My ſetond Part 759. pl. 18 E. 


9. If A. being Tenant for Life leaſes for four Vears, and the Leſſee en- 
ters, and then A. grants (b) tenementa præd to B. habendum from Mid- 
ſummer next, for the Life of A. and after Midſummer the Leſſee attorns, OJ . 
this is a void Grant, for that an Eſtate of Freehold cannot commence ih verlon 


futuro, and (c) no expreſs Eſtate being limitcd in the Premiſſes, the Ha- grants the 


bendum cannot be ſaid to be contrary to it; and the Grant being void at Beve:'ton 


the Beginning, the Attornment after Midſummer could not make it g60d, — 
guod initio non valet, Sc. Mich. 39 & 40 Bliz. (d) Buckler's Cafe, 2 Cs. ion after the 


55. adjudged. Death, Sur⸗ 
| | | render, 02 
Foꝛkeiture of Tenant foz Life, &c. and held good, being then to take Effet in Poſſeſſion, 2 Brownl. 


299. and vid. Cro. El. 323. 1 And. 284, ow" (e Fox this vid. 2 Rol. Abr. 65. pl. 2. (d) Cro: 
El. 450, 585. S. C. adjudged, 1 And. 29. S. C. adjudged, Moor 423. S. C. adjudged; 


10. If the King grants for three Lives, habendum a dit confeftionis lite- 
rarum patentium, this is void, becauſe an Eſtate of Freehold cannot com- 
mence in futuro, and Letters Patents under the Great Seal amount to a 
Livery ; and if the Freehold ſhould paſs immediately from a Day to come; 
then the King would have a particular Intereſt in the mean 'Time with- , 8 
out any Donor, which is againſt the Rules of Law. Trin. 39 Eliz. (e) —ç 38. 
Barwick's Caſe, 5 Co. 93. «judged. | adjudged. 
11. If a Parſon demiſes his Tithes to the Owner of the Land, from 
which, Ec. habendum from Michaelmas next, to him and his Heirs, du- 
ring the Life of the Parſon, this is void; for tho? the Tithes are ſpiritual 
and cannot be extinct in the Land, yet in the Conveyance of them they 
ought to follow the Nature of the Land and other Hereditaments in 2.5 
and cannot be granted for Life from a Day to come. Jin. 6 Fac. 
tween Edmonds and Booth, Telv. 131, 132. by Fleming Ch. Juſt. Fenner 
and Williams againſt Telverton and Crook, who held, that this Leaſe be- 
ing only of the Tithes of the Leſſee's Land, it did not enure by Way of 
Intereſt, but Diſcharge; for a Man cannot have Tithes of his own Land, 
and a Diſcharge may well commence at a Day to come ; but Fleming and 
Williams ſaid, being pleaded as a Leaſe, it muſt be ſo intended. 
12. The King may grant an Eſtate in an Office to commence in futuro, 
or upon a Contingency, for he hath no Inheritance in the Office, or to 
the Execution of it, but in Point of Intereſt only to grant; and it was 
ſaid there was a Diverſity between Offices in Fee exiſting, and ſuch as 
were only granted for Life, which being as a new 'Thing created, might 
as a (f) Rent de novo be granted to commence in futuro. Mich. 5 Will (c & this 
Between (g) the King and Kemp, 4 Mod. 275, 276. adjudged, the Grant vid. 8 H. 7. 
being of a Searcher in the Port of Plimoutb. 2. b. 2 Ven. 


| * 'S 204. 1 Co. © 
87. a. b. —— That a Rent de novo may be granted to one foz Life, Remainder to another in Fee, 
vid. 2 Rol. Abr. 415. b. z. With the Notes there, (g) Salk. 465. S. C. and per Curiam, tho a Free- 


hold cannot be granted to commence in futuro, pet a new Office, oz a Bent de novo map, foz it is a 
Creature of him that makes it, and the King doth not grant a Beverſion but in Beverſſon, Salk. 446. 
S. C. adjudged, becauſe an Office in the Crown to grant, and not. an Dffice of which there is any E⸗ 
ſtate in Fee in eſſe, but .newlp granted, and ſo may riſe and fall; and be in eſſe 02 not, as a Rent 
granted de novo, Carth. 350. S. C. adjudged, and tho' the Mozd Conceſſimus was omitted, pet there being 
the Moꝛd Aſſignavimus, it was ſaid to be moze pzoper, becauſe not any Office in which the King had 
any Eſtate, as where an Dffice of Inheritance comes to the King by Fozfeiture. Comb. 334, 335. ad- 
jadged, and a Diverſity taken between an Office once granted out in Fee, whereof there is an Jnhe⸗ 
ritance exiſting, and ſuch as this which is only capable of being ſo granted, and vid. Cro. Car. 279. 
5 % * 
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(C) Where it may be moveable. 


I. 1 there be efghty Acres of Meadow, which have been uſed from 

Time whereof, &c. to be divided between certain Perſons, 

and that a certain Mumber ot Acres belonged to each of thoſe Per⸗ 

ſons, as to A. thirteen Acres to be yearly aſſigned and allotted, ſg 

that ſometimes the thirteen Acres lay in one Place, and ſometimes 

in another Place, and ſo of the Reſidue; A. in this Caſe hath a 

@) And if the (a) Moveable Fee in thirteen Acres, and the Number only certain, 
Owner of but the Place where they lie yearly uncertain, Hill. 34 El. B. R. in- 
thoſe thirteen ter (b) Welden and Bridgwater adjudged; quod vide Co. Lit. 4. 48. a. b. 


Acres grants a 

3 out of thoſe thirteen Acres lying in a Meadow of eighty Acres, without mentioning particularly 

where they lie; there, as the Eſtate in the Land removes, the Charge will remove alſo. Co. Lit. 343. bo — If 

a Feoffment be made thereof, how Livery ſhall be made thereupon, vid. 2 Rol. Abr. 10. pl. 9, 10. (b) Cro. 
El. 421,422. S. P. adjudged, Moor 302. pl. 45 3. not fo fully reported. 


(0) Co. Lit. 2. (c) Jf a Partition be made between tws Coparceners, that 
WY: 8 £ one ſhall have certain Land from Eaſter till Lammas, to him and his 
Cro. El. 421, Peirs, and the other ſhall have it from Lammas till Eaſter, ta him 
422. S. B. Ano his Deirs; 02 the one ſhall have the firſt Pear, and the other 
(e) But: Co. the ſecond Pear alternis vicibus, fn theſe Caſes ſeveral Perſons (d) 


187. a. it was have ſeveral Inheritances of the ſame Land at ſeveral imes, Co. 
ſaid it was It. 

good = to the _ + 

Poſſeſſion, but no Severance of the Inheritance. 


3. Ik two Coparceners make Partition of two Manoꝛs, that the 
one ſhall have one Mano? fo2 one Year, and the other the other 
Mano? fo2 the ſame Pear, and the ſecond Pear each of them ſhalt 
have that Manoz which be had not the Pear befoze, alternis vicibus 
imperpetuum, this is a moveable Fee. Co. Lit. 4. 48. b. 
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(D) What ſhall be an Intereſt PET no 
Eſtate in Fee, &c. tor Lite or Years, 
Dec. 


le) All. 45, r. H A. (f) deviſeth His Land to B. by his Mill in Writing, to 
46, 47. S. P. his Executozs, fo: Payment of his Debts, and until his 
7 Debts paid, in that Caſe the Executo2s have but a Chattel and an 
253, incertain Intereſt until the Debts paid; foz if they thould have it 
do their Lives, then dy their Death their Eſtate would ceaſe, and 
Fol. 830. the Debts be unpaid; but being only a Chattel * it ſhall go to the 
DV Executors of the Executozs fo; Payment of the Debts, Co. Lit. 


(f) But 7 ſuch 42, Co. 8. Mat. Manning 96. Co. 4. Sir Andrew Corbet 82. 

Eſtate | 

made by Grant, 'tis a Freehold. 8 Co. 96. a. Co. Lit. 42. a. Cro. El. 315. this Diverſity, reſolved by 
Gaudp and Ynderſon, | | 


2. Guardians fn Chivaltp, who hold over foz ſingle oz double 
Ualue, have incertain Intereſts, and pet but Chattels. Co. Lit. 42. 
3. Tenants by Statute-Merchant, Statute-Staple, and by Elegit, have 


incertain Intereſts in the Land, and yet they have but Chattels, and no 
2 Freeholds 


SY 
— 
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Freeholds whoſe Eſtates are created by ſeveral Acts of Parliament. Co. 
Lit. 42. a. | 

0 If a Feoffment be made of Land (b) reſerving Rent, Ec. upon (a) Allen 45. 
Condition, that if it be behind, the Feoffor and his Heirs may enter and S. P. cited 
hold until ſatisfied or paid the Rent behind; if the Feoffor enters for __— _— 
Non-payment, the Feoffor ſhall hold the Land, and take the Profits un- a Chartet. 
till he is ſatisfied, and then the Feoffee may re-enter, fot the Feoffor has 1 Lev. 170. 
the Land but in Nature of (c) a Diſtreſs till ſatisfied, tho' he takes the ffted- 
Profits in the mean Time to his own Uſe (d). Lit. Se. 325. and my (b) So if 


Lord Coke, in his Comment thereupon, Co Lit. 202. a. ſays, the Feoffor by vn by Deed 


his Entry gains no Eſtate of Freehold, but an Intereft by Agreement of 3 N 
the Parties to take the Profits in Nature of a Diſtreſs. charge, and 
if it be ar⸗ 


rear, that the Gzantee may enter and retain the Lands till paid. ſemot and Cooly, Raym. 135, 158. 
adjudged, 1 Sid. 223, 262, 344. adjudged; the Gzant of the Rent being foz Pears p2ovided, if it be 
in arrear, the Gzantee and his Heirs may enter, and no Livery made thereupon ; and ſaid, tho' the 
Common Law would not allow any ſuch uneertain Intereſt to ſtand of it ſeif, pet it would well 
allow it to wait on a certain fixed Eſtate, 1 Saund. 112. adjudged, 1 Lev. 170. And by thee Judges, 
tho' the Power of Entry may be an Inheritance (J ſuppoſe it is intended where the Bent is in Fee) 
ret when the Entry is made, it is a Chattel Jnterelt, which with the Arrears, will go to the Exc- 
cutoꝛs, and they ſhall only take the ozdinary Pzofits, and cannot cut Trees oz commit Utaſte ; and 
Twiſden laid, if it was not foz the Wiozds, till ſatisfied, it would be an Inheritance in the Land, to 
remain in the Heir as a Penalty; and it was ſaid by Moreton, that an Jnheritanee in Land may be 

anted without Liverp, as veſturam terrz, tho not the Land it ſctE, (e) But pet he map leaſe 
02 Pears, Vid. 1 Roll. Abr. 846. pl. 6. (d) Raym. 137. It is ſaid by Kelynge Juſtice, that this 
Cale cannot be maintained by Reaſon, but only by the Juthozitp of the Þuthoz, 


5. If there be a Deviſe to A. in Tail Male, Remainder, Ec. provided, 
that if A. dies without Iſſue Male, but leaves Iſſue Female, then the Iſſue 
Female ſhall enter, and hold till he in Remainder pays every of them 
4001. and A. dies without Iſſue Male, leaving only one Daughter, who 
enters into the, Land and dies. Between Price and Vanghan, Trin. 14 Car. 
All. 45. it ſeemed the better Opinion, that ſhe had a Chattel, which 
ſhould go to her Executors. 


lM r * * 


* 
a Sk. 2 — — 
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E) In what Caſes an Eſtate ſhall be in 
a Perſon without Entry or Claim. 


nn. 


x. (e) IF, a Man ſeiſed in Fee of Land (f) bargains and ſells it by (e) Co. Lir. 
Deed inrolled, and dies; the (z) Freehold is in the Bar- 29%. s F. 
gainee defoze Entry oz Claſm, ſcilicer, a Freehold in Law, Mich. zu hd. 6; 
13 Car. B. R. inter (h) Hiblyn and Slacke, per Curiam, reſolvep on a (0) So where 
Trial at Bar; and ſo they held in Caſe of a Devile, Uſes are 

| | N | raiſed by C 
venant upon a Conſideration. Co. Lit. 266. b. 80 a Bargain and Sale of Lands for Years, 
the Poon . the Bargainee before Entry. My firſt = bn — To attorn, aſſign, releaſe, 


but not to maintain Treſpaſs. Lut mich and Mitton, Cro. Jac. 604. 1 Jon. 7, 9. Cart. 66. All. 59. 2 Mod. 
251. — To grant, vid, my firſt Part 697. pl. 13. and Notes there. (h) 2 Rol. Abr. 403. pl. 5. S. C. 


2. If the Diſſeiſor dies ſeiſed, and the Lands deſcend to his Son, he 

hath the Freehold in Law in him before any Entry. Litt. Sect. 448. 
3. If a Fine Sur Conuſance de droit come ceo que il ad de ſon done, or a 
Fine Sur Commſance de droit tantum is levied to one, theſe are Feoffments (i) But not 
of Record, and the Conuſee hath a Freehold (i) in Law in him before the attual ' 
Entry. Co. Lit. 266. b. | ug; +=" 
4. Upon an Exchange, the Parties have neither Freehold” in Deed or 
Law before Entry. Co. Lit. 266, b. | 


5. So 
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5. So upon a Partition, the Freehold is not removed till Entry. Co. 
Lit. 266. b. 

6. If Tenant for Life ſurrenders ro him in Reverſ:on, he hath the 
Freehold in Law in him before Entry. Co. Lit. 266. b. 

7. Upon a Livery within View no Freehold veſts before Entry. Cz. 
Lit. 266. b. 

8. If the Tenant in a Precipe, being ſeiſed of Lands in Fee, hid con- 
feſſed himſelf a Villein to a Stranger, and to hold the Land of him in 
Villeinage; by this Acknowledgment the Stranger had been actually 
ſeiſed of the Freehold and Inheritance without any Entry. Co. Lit. 
266. 5. | 

9. (a) If an Eftate be conveyed to a Feme Covert, it veſts in her pre- 
od. {ently before any Agreement thereto by the Husband, ſubject to be di- 

veſted by his Diſſent thereto. Co. Lit. 3. 4. 356. b. | 

10. If A. diſſeiſes one to the Uſe of B. who knows nothing of it, and 

B. aſſents thereto, in this Caſe A. is Tenant of the Land till Agreement, 

and after B. is Tenant thereof. Co. Lit. 180. b. 

(b) Godb. 9. 11. (b) If there be Tenant in Tail, Remainder in Tail, Sc. and Te- 
10 bog nant in Tail in Poſſeſſion leaſes for three Lives, according to the Statute 
— Two. 32 H. 8. and afterwards dies without Iſſue, and he in Remainder before 
any Entry, levies a Fine, it is good; for by the Death of Tenant in Tail 
without Iſſue, the Freehold was veſted in him in Remainder in Tail. 
20 Fl. 1 Leon. 268. 
(c) Oo if 12. If Leſſee for Years (c) ſurrenders, to which the Leſſor agrees, the 
Leſſee fo: Poſſeſſion and Intereſt is in the Leſſor without Entry. Hill. 3 Car. Be- 


ue 5 tween (d) Peto and Pemmerton, Hut. 94. agreed per Curiam. 

gus 
Allignee befoze Entrp, oz Maiver of the Poſſeſſion by Leſſee hath an actual Eſtate in him. 2 Rol. Abr. 
495. d) Cro. Car. 101, 102. S. C. and S. P. agreed Hetl. 50, 71. S. C. Lit. Rep. 58, 82. S. C. but in 
theſe two laſt Books S. P. not expzeſſed, but may be collected, and vid. 1 Vent. 205. 


(a) Hob. 204. 
S. P. 3 M 
goo. 


* 


13. If Tenant for Life ſurrenders to him in Remainder, this will veſt 
the Eſtate in him before Notice or Agreement thereto, as the Grant of 
Goods made in the Abſence of the Grantee veſts the Property, and a 
Bond made to Obligee in his Abſence creates a Lien before Notice. 


(e) By the Hill. 9 Will. Between (e) Thompſon and Leech, Salk. 618. per Curiam. 
epozt o 

this Cale in the ſeveral Books following, viz. 2 Vent. 199, &c. 208. 3 Levinz 284. 3 Mod. 296, 297, 
&c. it appears that the Tcnant foz Life continued in Poſſeſſion, and retained the Deed of Surrender, 
the Surrenderee knowing nothing of it, and therefoze the firſt Judgment was given in B. by Pol- 
lexfen Chief Juſtice, Powel and Rokeby, that there was no Surrender until ſuch Time as the Sur⸗ 
renderec had Notice thereof ; and agreed thereto, Ventris diſſentiente; and upon a Writ of Erroz this 
Judgment was after affirmed in B. R. per totam Curiam; but after upon a Writ of Erroz in Parlia⸗ 
ment reverſed ; which warrants this Point laid down in Salkeld, tho' not as to its being held per 
Curiam, as ſaid there; eſpecially when it appears by the Bepozt of this Caſe in Carth. 211, 250. that 
the Reverſal in Parliament was contrary to the Opinion of ali the Judges F\liſtants, except Chief 
Baron Adkins ; but there being another Attion between the lame Parties, the Judgment upon that 
was, fo: other Reaſons, upon a (Writ of Erroz, affirmed in Parliament, tho' they would not admit 


this Point to be argued, as being befoze determined in Parliament. Vid. Comb. 438, 468. 3 Mod. 
301, 302, &c. Caſes in Parliament 150% 151, &c. 


2 | 0 ed (F) (a) What 
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(F) (a) What (b) ſhall be a ſufficient v 


Poſſeſſion to leaſe, give, or enfeoff. Fh 
grant it. 
„Jglaeb n leaſeth foz Pears, reſerving Rent to be paid at a 5 

Place out of the Land, on Condition koz Non-payment, (c) (4) were one 
that his Eſtate ſhall ceaſe, and the Leſſo2 demands the Rent at lca&s Gr 
the Day and Place, and it is not patd, and the Leſſee continues Years, he can. 
Poſſeſſion afterwards; yet the Leſſo2 may leaſe it to another by 1 
Jndenture (d) bekoze any . koz the Leſſee by Continuance ets 
of Poſſeſſion was but Tenant at Sufferance, Hill. 32 El. B. R. in- e. 


: 1 | fee, grant his 
ter (e) Germin and Willis, adjudged. Reverſion by 


| the Name of a 
Reverſion. Co. Lit. 46. b. 5 Co. 125. Cro. Car. 110. but for this vid. 2 Rol. Abr. 462. A. 1. and the Notes 


there. (c) Otherways if the Condition had been, that the Leſſor might re-enter. Dy. 7. p. 6. for the 
Diverſity where the Condition of a Leaſe is, that it ſhall be void, and where that the Leſſor may re-enter. 


Uid. Co. Lit. 145. a. 4 Co. 64. b. Pl. Com. 136. d) For the Leaſe is determined before any Entry. 
My ſecond Part 122. pl. 6. which bid. and the Notes there. (e) Cro. Eliz. 167. S. C. 2 Leon. 97. S. C. 
adjudged. 


2. Ik a Man be difſeiſed, he cannot (f) leaſe it fo2 Pears to an- (f) Or put in- 
other befoze Re-entry, | Ara, oky 


mon, or li- 


cEnce another to rut in. Co. Lit. 122: b. 3 Leon. 144. 


3. So (g) the Diſſeiſee cannot ſeal and deliver a Deed ok (h) ( Stephens 
Leaſe, and give Power to another to enter into the Land, and de⸗ and Elliot, 
luer the Land to the Leſſee to make it a good Leaſe, fo2 at the “ nn 
Time of Sealing and Deltvery he had not Power to contract ko; 5 8, 5 
the Land, having but a Right. Hill. 32 El. B. R. inter (i) Germin (h This muſt 
and Willis, agreed. de intended 


of a Leaſe for 


Years, which takes Efe& by the Delivery of the Deed. Co. Lit: 48. b. (i) Oro. El. 167. S. C. but S. P. 


does not appear to be agreed. 2 Leon. 297. S. C. but S. P. does not therein appear to have been agreed. 


4. (K) Ik a er be diſſeiſed, and afterwards ſeal a Deed (k) Yay- 
of Leaſe, and make a Letter of Attozney to J. S. to enter into the _— 5. 
Land, and deliver it as their Deed, and he doth it accozdingly; pet; Jon 766, 
it is not a good Leaſe, (1!) fo2 there needs not any Delivery of a 50. Palm. 
Deed of a Cozpozation, but the firing their Seal makes it a per- 499, 408. 
keck Deed, and they cannot ſtay the Perfeftion of the Deed by the 5 
Warrant of Attomey, to deliver it as their Deed, and they might 7) . 
have made the Letter of Attoznep to ſeal and deliver it as their 


23.2. > 
Deed. Contra Hill. 32 El. B. R. inter (m) Germin and Willis, per (m) 055. E. 


Curiam. 167. S. C. 

5. (n) Ik a Diſſeiſee deliver aut of the Land a Deed of Leaſe to ( Co. Li. 
a Stranger as an Eſcrow, and commands him to enter into the 48- b. S. F. 
Land, and to deliver it on the Land as his Deed to the Leſſee, 
who doth it accodingly, it is a good Leaſe, Co. 3. (o) Jennings's (o) Cro, El. 
Caſe, 35. b. adjudged, | 446,447-S.C. 


adjourned, 


but Anderton aid, it was a good Leaſe, becauſe it was not his Deed till the ſecond Delivery. 


6. So he may make a Leaſe, and command another by Parol to 
enter, and ſeal and deliver the Leaſe, it is good without any Tlar⸗ 
rant of Attozney. Trin. 7 Jac. B. R. inter Maſon and Street, per 
Curiam. "4 

7. If a Man be diſſeiſed and makes a Deed of Feoffment and Letter of 
Attorney to enter and take Poſſeſſion, and after to make Livery ſecund um 
formam Cbartæ, which is done; this is a good Feoffment, tho' he was out 

UV u | of 
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of Poſſeſſion when the Charter was made, for the Eſtate paſſes by the 
Livery. O. Lit. 38. . 
8. If one leaſes to F. & for Years, to begin from the End of a former 
Leaſe for Years then in Being, and after the End of that Leaſe, a 
(a) But by Stranger enters by Wrong, (a) yet 7. S. may grant over his Term. Paſch, 


Saffin's Caſe, 25 El. Between Bruerton and Raynsford, Cro. El. 15. agreed per Curiam. 
Co. 125. 
: Cro. "a it ſcems otherways, foz that the Leaſe being begun, he had an Eſtate which might be de- 


veſted. 


(b) Cro. Jac. g. (b) But if J. S. had entered, and afterwards been put out, he 
60. S. P. a- could not before Re-entry have granted over his Term. Pafch. 25 El. in 
ny the Caſe of Bruerton and Raynsford, Cro. El. 117. agreed per Curiam. 
| 10. If one leaſes to 7. S. to begin two Years after, and the Leſſor con- 
tinues the Poſſeſſion after the two Years expired, yet F. S. before Entry, 
may grant over his Term. Hil. 31 El. between Fheeler and Thoronghgood, 
Cro. El. 127. per. Curiam. 

11. If B. Leſſee for Years of the King, be ouſted by a Stranger, tho 
he be out of Poſſeſſion, yet he may aſſign over his Term, for the Re- 
verſion being in the King he, cannot be out of Poſſeſſion, but at his 
own Pleaſure. Hil. 34 El. between Wingate and Morke, Cro. El. 275. ru- 
led upon Evidence. 

12. If B. Leſſee for Years, after his Term expired, takes a new Leaſe 
for Years from a Stranger, rendring Rent, and after continues the Poſ- 
ſeſſion, and pays the Rent to the Stranger; yet the firſt Leſſor, before any 
Entry by him, may leaſe to another, for that B. remains Tenant at Sut- 
ferance to his firſt Leſſor. Between Preſton and Love, Noy 120. adjudged. 

13. If one intrudes upon the Lands of the King, and the King grants 

(My 2d them to F. S. the Patentee before Entry may grant the ſame over, not- 
mor 625. withſtanding the Poſſeſſion of the Intruder, (c) for he could not be a Diſ- 
40 Ow. 9s, ſeiſor by his bare Continuance of the Poſſeſſion. Trin. 30 El. between 
96. S. C. (d) Berry and Goodman, 2 Leon. 147. 

14. If one leaſes for Vears, to commence at a future Day, and before 
the Day the Leſſor is diſſeiſed, yet the Leſſee may grant over his Inte- 
reſt, for that it could not by Diſſeiſin or Feoffment be deveſted and put 

to a Right any more than a Rent, Common, c. Paſch. 3 Fac. in Saffin's 
Caſe, 5 Co. 124. a. admitted per Curiam. ; | 

15. If A. leaſes Lands to B. at Will, who leaſes the ſame to C. for 
Years, and C. enters, and then A. and B. join in a Fine, and declare the 
Uſes thereof, this is good; the Leaſe for Years made by Tenant at Will 
being no Diſſeiſin, but at the Election of the Leſſor at Will. 9 Car. be- 

" 308-2053 tween (e) Blunden and Baugh, Cro. Car. 302, 303. The Judgment given in 
Lit. Rep.297, B. by three Judges againſt one, reverſed, and the rather for the great 
390. S8. C. Miſchief which would enſue; if one who hath a Tenant at Will that 
Wy 2 leaſes for a ſnort Time, and the firſt Leſſor not knowing thereof levies a 
1 * 3 © Fine for the Jointure of his Wife, or other Purpoſes, and it ſhould be ta- 
Vide, and ken as a Fine by a Diſſeiſee, and ſo enure to the Benefit of the Leſſee for 
Notes there. Years. | 
(f) Stephens 16. (f) If upon a Statute the Lands of the Conuſor are extended and 
and Hanham, delivered to the Conuſee upon a Liberate, and after the Conuſor being in 
S. F. 1 Lev. poſſeſſion continues it; the Conuſee cannot aſſign his Intereſt, for tho 
nm 0 by the Delivery upon the Liberate he had the actual Poſſeſſion, and by 
the Return thereof he is eſtopped to ſay otherwiſe, yet by the Continu- 
ance of the Poſſeſſion by the Conuſor, the Eſtate of the Conuſee was 
turned to a Right, as the Continuance of the Poſſeſſion by the Diſſeiſor, 
after Claim made by the Diſſeiſee, makes a Diſſeiſin; and this is not like 
(s) Foz this the Caſe of a Mortgagor who continues the Poſſeſſion (g) by Conſent, 
vid. 1 Rol. and not in Oppoſition to the Mortgagee. Trin. 3 Will. 3 Mas between 


3 (h) Hammond and Wood, Salk. 563. adjudged. 


the Notes there, (h) Hannam and Woodford, S. C. Skin. 300. adjudged, 4 Mod. 483. 3 Lev. 3, - 1 
| 2 759 | (G) In 
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BE 


(G) In what (a) Caſes an Eſtate ſhall be % There is 


; 2 : a Diverſity 
ſaid to be ended and void without trencn 
Entry or other Act, and where not. Ne 


a Limitation, 
r. JF, the Husband ſeiſep in Fee in the Right ot his Wife, hath . 
Tſſue by the Wife, and afterwards makes a Leaſe fo2 Pears Estate without 
reſerving Rent, and afterwards the Wife dies, and afterwards the 8 D 
Husband dies befoze the End of the Pears; Cd) yet it is void and 4," ,, 
ended in Law befo2e any Entry of the next Heir of the Wife, for W 
aſmuch as he cannot * make it good by any Acceptance of Rent, * Fol. 831. 
the Leaſe being made (c) only by the Þusband, Hill. 10 Car. B. R. 


inter (d) Miller and Manwaring, per Curiam ; adjudged in a Urit of Aer 


Leon. G 

Erroꝛ on a Judgment at Cheſter, which concern'd Sir Randal Crewe. ? Mod. =, ; 
Intratur Trin. 10 Car. Rot. 321. 1 

2 Rol. Rep. 


422. 2 And. 8, 9. 2 Brownl. 68, 69. (b) Pl. Com. 137. b. vid. Cro. Jac. 332. 1 Leon. 122. 13 Co. 49: 
(c) It ſeems otherways where made by both. My firſt Part 714. Y. 3. which vid. with the Notes there; and 
vide 2 Rol. Abr. 89. pl. 6. d) Cro. Car. 397, 398. S. C. adjudged; 1 Jon. 354. S. C. adjudged. 


2. Ik Tenant in Tail leaſeth fo2 fo2ty Pears, rendzing Rent, to 

commence ten Pears afterwards, and dies, the Jſſue enters and 

enfeoffs A. the ten Years expire, the Leſſee enters; if A. accepts 

the Rent, the Leaſe is made good, fo2 he ſhall have the ſame Elec- (e) 1 Rol. Abr: 

tion that the Jfſue had; fo2 the Entry and Feoffment ok the Jfſue 34 H. . 

befoze the Commencement of the Leaſe hath not made it void. (e) s. C. vid. and 

Co. Lit. 46. b. Com. 437. Notes there. 
3. (f) If a Peebendary, Parſon, oz Ucar, leaſe fo2 Years, not ) 5, Dean 

accoꝛding to the Statute, it is void by his Death befoze the Entry and Chapter 

of the Succeſſo2, Co. Lit. 45. b. 20. Br. Ac- 


3 Sepennee 9. 
and bid, Hetl. 88. Dyet 239. b. Poph. 120. Bridg. 94. 


4. (g) But otherwiſe of a Leaſe fo2 Life. Co. Lit. 45. b. (h) fog (g) Br. Dean 


that is only voidable fo2 the Livery by which it was created, and Chapeer 
| 20. r 
this Diverſity between a Leaſe for Life and for Years made by a ,Parſon, vid, 3 Co. 65.a. and my bead Part 


130. C. 4. and the Notes there. (h) Godb. g. 


5. (i) Regularly, when a Man will take Advantage of a Condition, (0 Rep. 94. b. 
he muſt enter if he. may, and when (K) he cannot enter, muſt make a Moor 345, 
Claim, becauſe a (1) Freehold and Inheritance cannot ceaſe without En- 346. 
try or Claim. Co. Lit. 218. 4. P rs 5 9. 
from the Nature of the Thing granted, as a Reverſton, Remafnver, Rent, Common, Kc. but other 
ways in many Caſes, where he cannot enter, being in Poſſeſſion, he need make no Claim, vid. infra. 
() But a Leaſe foz Pears may be made void without any Entry oz Claim; and as it may begin, 7 
- _— end mee any Ceremony; as if a Leaſe foz Pears be made upon Condition to be void, ik, 

c. Co. Lit. 214. b. | 


6. As if A. grants an Advowſon to B. and his Heirs, on Condition, that 
if A. pays, Ec. 201. ſuch a Day, Ec. the State of B. ſhall ceaſe, and A. 
pays the Money; yet the Eſtate is not reveſted in him before a Claim, 
which muſt be at the Church. Co. Lit. 218. 4. N 
7. (m) If A. bargains and ſells Lands to B. by Deed indented and in- (m) 6 Co. 34. 


rolled, with a Proviſo, that if A. pays, Sc. the Eſtate ſhall ceaſe, and he he A. 1 p 
Common Law might have ceaſed without Claim, yet now being transferred to the Holle ſſion, they 
purſue the Reaſon of the Common Law as to Ceffer, &c. 2 And. 75, 76. Exp 
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pays the Money, yet the Eſtate is not reveſted in him before Re-entry, 
Co. Lit. 218. 4. | | | 

(a)2Co.;3.b 8. 80 if a Man grants, or (a) bargains and ſells a Reverſion, Remain. 
der, Rent, Common, Sc. upon Condition, there muſt be a Claim before 
the Eſtate can be reveſted by Force of the Condition, and that made up- 
on the Land. Co. Lit. 218. a. 

9. But if one grants a Rent-charge in Fee out of his Lands on Condi- 
tion, if the Condition be broke, the Rent ſhall be extinct; becauſe being 
in Poſſeſſion, he need make no Claim upon the Land, and therefore the 
Law will adjudge the Rent void without it. Co. Lit. 218. 4. 

(by 1 Co. 174. 10. (b) If A. enfeoffs B. on Condition that B. pays him 207. at a 
a. S. P. Day, and before the Day B. lets the Land to 4. for Years, and fails in 
Payment, A. ſhall retain the Land to him and his Heirs; for being in 
Poſſeſſion, he could not enter, and need not claim. Co. Lit. 218. 4. b. 
(c) Co. Lit. 11. (c) If one covenants to ſtand ſeiſed to the Uſe of himſelf for Life, 
237.4. and Remainder to his firſt and other Sons in Tail ſucceſſively, with a Proviſo 
vid. 1 Co. of Revocation, and after the Father revokes, according to his Power, 
Move dos. the whole Eſtate is preſently reveſted in him without Entry or Claim, 
being before in Poſſeſſion, ſo that he could not enter. Co. Lit. 218. b. 
(d) Co. Lit. 12. If before 32 H. 8. the Husband ſeiſed in Fee in the Right of his 
202. b. Wife, had made a Feoffment upon Condition, and died, and after the 
8 Co. 44-2. Heir of the Husband had entered for Breach of the Condition, by which 
11 — 4 the Diſcontinuance was defeated; the Eſtate of the Heir had (d) preſent- 
Part 124. ly vaniſhed, and the Eſtate veſted in the Wife and her Heirs, without any 
pl. 10. Entry or Claim by her or them. Co. Lit. 336. C. 


pen (e) Limitation of Eſtates in Lam. 


be a Limita- 
tion to deter- 
mine an E- 


dender (II) What ſhall be a Determination o 


a Condition, 


3 a Limitation in Law. | 


Part . 


I. 1 A. poſſeſſed of a Term fo2 Years, deviſeth it to B. and to 

the Heirs Pale of his Body begotten, and afterwards B. dies 

without Iſſue Male, within the Term, yet his Executoꝛs ſhall have 

the Reſidue of the Term, and not the Erecuto2s of A. fo? it is a 

void Limitation of the O2ant to limit ta B. and the Heirs Male of 

his Body, fo2 his Heir Male of his Body could not Have it if he 

H My ſecond HAD had any Iſſue Male, but his Executoꝛs, becauſe an (f) Intail 

Part 7 % vid. cannot be of a Term, and then it is a Devile ok the Term ablo⸗ 

in men lutelpy without any Limitation, and ſo the Erecuto2s of the De⸗ 

viſee ſhall have it, and there ſhall not be any Reverter to the Exe⸗ 

cuto2s of A. the Deviſo2 on the Death of the Deviſee without Jfſue 

) My ſecond Wor. Paſch. 11 Car. B. R. inter (g) Leventhorpe and Aſhbie, re- 

ar 521-1-1- lolved per Curiam, on Evidence at the Bar. And they would not 

vid. wits C(uffer it to be found Spectally fo2 the Clearneſs, becauſe they ſaid 

Notes there. If had been (0 adjudged ſeveral Times, Intratur Mich. 10 Car. 
Rot. 120. on the Till of Thomas Leventhorpe. | 

2. Jf A. ſeiſed in Fee of Land deviſeth it to J. S. and the Heirs 

Male of his Body begotten, from his Death, fo2 Five hund2ed 

Pears, it is an Eſtate fo2 Five hundzed Pears, determinable on 

his Death, without Jſue Male, by Way of Limitation; — 

— ä recuto 


_— — 
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Erecutozs ſhall have lit, and not his Iſſue Pale. Co. 10. (a) Leo- (3) My ſecond 


nard Lovie'S Caſe 87. | | * 794. 
vid. and the Notes there. 2 Rol. Rep. 424. S. C. cited, 1 Ro!l. Abr. 847. H. 2. 


3. (b) Ik there be two Jointenants fo2 Life, and one leaſeth fo? (b) Harbin 

pears his Part, the other Jointenant ſurrenders his Part, and d odr, 

afterwards he who made the Leaſe fo2 Pears dies, the Leaſe fo2 149437 2.5 
ears is determined, altho' at the Creation of the Leaſe fo2 Pears vid. S. 

t was determinable on the Death of both Jointenants ; fo2 the oor 39;. 

Limitation of the Leaſe ko: Years depends on the Limitation cf ?!- 5:4. 

the Eſtate fo2 Life, and therefoze the Survivoz of the Eſtate ko: . 

Life being determined by the Surrender, the Survivo? of the Leaſe 

fo2 Pears is alſo determined by a Conſequence, Hill. 13 Jac. B. R. 


inter (c) Daniel and Waddington adjudged, (c) Co. Jac. 


„8. C. 
adjudged, 3 Bulſt. 130. S. C. adjudged, 1 Rol. Rep. 30g. $& adjudged. 


4. (d) Ik a Mani poſſeſſed of a Leaſe fog Pears of Land deviſeth,, _ 
the Land to another generally, the Oeviſee ſhall have the whole : * * 
erm without any Limitation to determine on his Death, Mich. and vit. 
13 Jac. B. R. per Curiam. 1 Rol. Rep. 


3 8 249, 250, 
370. 3 Bulſt. 123. 1 Mod. 54. 1 Sid. 451. 2 Sid. 151. 


F. Ik a Man poſſeſſed of a Leaſe fo2 Pears of Land grants a 
Rent out of the Land to another generally, without limſting any 

Eſtate, it ſhall be during the whole Term, and not (e) determina (ej As ic wouta 
ble by the Death of the G2zantee, Mich. (f) 13 Jac. B. R. held, be if granted 


the Grantee. 5 Co. 23. Cro. El. 183. ) Goff and Hapwood ſeems to be S. C. which vid. 1 Rol- 
Rep. 247, 248, 368, 369. 3 Bulſt. 121, &c. Bridg. 52, 53, &c. but that was upon a Deviſe. 


6. (g) Ik a Man grants Land to another, habendum to him and 
A. Uxori ejus, & uni Filiorum of him and A. ſecundum conſuetudinem Fol. 832: 
Manerii, it being void to A. and their Sons, fo2 the Jncertafnty 
which of them ſhall firſt take, it ſhalt not be an Eſtate to the G2an- (e) Winc- 
ter fo2 his Life and the Lives of the other Two, fo2 it was not the wax and, 
Intent of the Gzanto2 to make them to be the Limitation of the Goar. 5 52. 
Eſtate of the firſt Man, but that they ſhould take alſo foz their Palm. 32. 
Lives. Mich. 11 Jac. B. R. inter Cobb and Betterton, per Curiam. _ 4 ho. 
Ero. El. 57. Hob. 313. and bid. 2 Leon, r. 


7, If one makes a Leaſe for twenty-one Years, if the Leſſee lives ſo 
long, and continues in the Service of the Leſſor, and the Leſſor dies, yer 
the Leafe is not determined; for there was no Laches in the Leſſee, and 
it is by the Act of God that he can ſerve no longer. Mich. 40 El. between 
Hrenford and Gyles, Cro. El. 643. Adjudged by Anderſon, Owen and Glan- 

di, but Walmſély was ſtrongly againſt it; for that it is a Limitation to 
the Eſtate, that it ſhall not continue longer than he ſerves. 

8. (h) If a Leaſe be made to A. and his Aſſigns, habendim to him du- 11 
ring his own Life, and the Lives of B. and C. this is a good Limitation ( ) "it Lit. 
greater will drown the Leſs, and that an Eſtate for his own Life is an S. P. per Cur. 
higher Eſtate than for the Lives of others, and therefore they were not con- and vid. Cro, 
ſiſtent ; it was anſwered and reſolved, that the Leſſee had but one Eſtate E. 55 
which had this Limitation, viz. during his own Life, and the Lives of 2 Leon 1 
the other Two. Mich. 41 EL (i) Roſs's Caſe, 5 Co. 13. a. adjudged. 1 Pult. 136. 


: | | | .  Cro. Jac. 282. 
Cart. 45. (i) Cro. El. 491. S. C. adjudged, Moor 398. pl. 521. 8. C. adjudged, Goulſ. 157, 1 ;8. 
8. C. adjudged, | 


4 9. If 


for the Life of 


- 
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and where it was objected, that if a Man hath two Eſtates in him, the Tro. El. 182. 


Moor 8.pl.32, 
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(a) So it 9. If one poſſeſſed of a Term for ninety- nine Years, (a) deviſes it to 4. 
ſcems where for Life, and ſo to B. and five others ſucceſſively, for (b) their Lives; if 
he N it. they all die, the Executor of the Teſtator ſhall have the Reſidue of the 
00 Bus if Term, for the Teſtator gave but a limited Eſtate, and what he gave not 
deviſed to A. away muſt remain in him. Hil. 9 Will. between Eyres and Falbland, 


fo: Life, and $2Jk, 231. adjudged. 

aftcr to B. | 

generally, and they both die, the Executoz of B. ſhall have it, Rawling and Rawling, Hetl. 163. 
Lit. 348. and vid. 1 Mod. 542. Sid. 651. 


(I) What ſhall be a Determination of the 
(c) Muſt be . * 0 
aken fh. Eſtate on an Act or (c) Limitation. 


1 Brownl 39. 


(a) 2 Vent. 1. (d) IF a Pan leaſeth Land fo2 Years, if he and J. S. a Stran⸗ 
74. L. P. ad- ger, ſo long live, oz if two Strangers ſo long live; by the 
po", Death of any of them the Eſtate is ended, becauſe the (e) Limt- 

ank, tation is collateral to the Eſtate, koz the Life of a Man is collate: 


132. 
2B 


town! 292. tal to a Chattel, and therefoze that Limitation is all one as if it 


(e) So if the HAD been, if both together ſo long live. Co. 5. Brudnell 9. b. re: 


Condition of {O[VeD Hill. 13 Jac. B. R. b. agreed, 


a Bond be to a 
to pay Money during two Lives, and one dies, the Payment ſhall ceaſe. 1 Mod. 187. and vid. 1 Rol. Rep. 197. 


But if the Baron leaſes for Years, reſerving Rent during his own Life and the Life of his Wife, this ſhall 
continue during the Life of the Survivor. Moor 876. pl. 1225. 1 Brownl. 30, 39. 1 Vent. 163. but vid, 


Latch 162. 


(% Hughs 2. (f) Ik there be two Jointenants fo2 Life, and one leaſeth fo2 
and Erow- Pears, if he and his — 4 — ſo long live, and afterwards dies 
ver l-”- it ſhall determine by his Death, becauſe the Limitation is collateral 
adjudged, to the Eſtate, altho'the Eſtate had not been determin'd by his Death 
: Brownl, bp the Limitation of the Law without that expzeſs Limitation, 
180. Hill. 13 Jac. B. R. inter (g) Daniel and Waddington, adjudged. 


Cro. Jac. 
1 5 8. Fa adjudged, 3 Bulſt. 130. S. C. adjudged, 1 Rol. Rep. 309, 310, &c. S. C. adjudged, 2 Vent. 74. 


8. C. cited. 
3. Tf a Moman be a Copyholder fo2 Life, during her Widow: 
hood, accozding to the Cuſtom of the Mano) and the takes J. 8. 
to Husband, fhe being Niece to a fozmer (Mike of J. S. upon wh 
J. S. is queſtion'd fo2 an inceſtuous Marriage, and put to Penance 
by the High Commiſſion Court, and bound not to keep her Com- 
pany, and afterwards J. S. dies, this Marriage doth not determine 
her Eſtate, fo2 ſhe was not divo2ced a vinculo Matrimonii, albeit 
5) This Caſe there was Caule fo2 it, Hobart's Reports (h) 245. cited. Paſch. 16 Jac. 
is tranflated on Evidence, Renington's Caſe, per Curiam. 


as in Boll 
but is not rightly ſtated from Yobart, ſhe claiming as Widow to J. S. who was guilty of the inceſtuous Mar- 
riage. Uſd, Hob. 181. S. C. Noy 29. S. C. adjudged, Vaugh. 249, 322. S. C. cited. 


4. If one makes a Feoffment to the Uſe of himſelf for his Life, and af- 
ter his Death to the Uſe of A. his intended Wife, during and until fome 


Son of them ſhall attain twenty-one, and afterwards to the Uſe of A. ſo ' 


long as ſhe continues a Widow, and they after marry, and the Husband 


(i) Cochet dies without having any Iſſue, the Wife may enter. Paſch. 13 El. (i) Dyer 
and Sheldon | | 


S. C. Moor 15. pl. 6. adjudged the Wife had an Eſtate foz Life befoze any Iſſue had, and if no Jſſue | 


was had; tho' if there had been any Iſſue Male that had attained twei:ty-one, her Eſtate had been 
abꝛidged. 1 And. 19, 20. agreed ſhe had a Freehold befoze any Iſſue, and it was no Matter whether 
be had any Iſſue oz not, fo2 the Wo2ds, After his Death to the Uſe of A. gave her an Eſtate foz Life, 
notwithſtanding the ſubſequent Mozds. Dal. 203, 204. adjudged, 1 Leon. 197. S. C. cited, and ſaid 
by Serjeant Owen arguendo, that if this Uſe had been raiſed by Covenant to ſtand ſeiſed, it would 
have. been otherwiſe, | {BY 
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200. pl. 39. Adjudged by Weſton, Harper and Dyer; but ſaid a Writ of 
Error was after brought on this Judgment. 
5. If a Feoffment be made to one and his Heirs donec E9 quoi; F. S. 
pays the Feoffee, or his Heirs, 100 J. and J. S. dies before any Payment 
made, the Feoffee and his Heirs ſhall have the Lands abſolutely for ever. 
Dyer 300. pl. 39. by three Judges. | | 3 | h 
6. If a Man leaſes to Two for Years, (a) provided that if the Leſſees (a) But if « 
die during the Term, the Leſſor ſhall re-enter, and one Leſſee aliens his Leaſe fo: 
Part and dies; yet the Leſſor cannot re-enter, but the 16 N ſhall en. Pears de 


joy the Term ſo long as the Survivor liveth, becauſe the Leaſe by the „ 
Proviſo is not to ceaſe till both are dead. Co. Lit. 219. 6. ſhalt ſo long 


| ge ff OLI OE 4 Ag live 3 by the 
Death of one of them the Peaſe is determined, Hughs and Crowther, 13 Co. 66. 1 Brownl. iba; anti 


vid. 2 Vent. 74. 


7. If a Leaſe be made to A. during the Lives of B. and C (not ſaying, 
or the Survivor of them), this by Conſtruction of Law is during the 
Life of the Survivor of them; hd by the Death of one of them the 
Leaſe is not determined; as if a Leaſe is made to A. and B. and they af- 
ſign to C. he bath an Eſtate during both their Lives, and the Life of the 
Survivor. (b) Brudene}Ps Caſe, 5 Co. g. b. (b) 13 Co. 


| 1 : 7 N — By 4 S. C. cited 
and affirmed to be Law, but vid. 3 Leon. 103. 1 And. 162. 1 Brownl. 30 


* ** * 


8. But there is a Diverſity between a Limitation of an Eſtate of Free- 
hold during Lives, which is the uſual and ordinary Limitation thereof, 
and a collateral Determination thereof; as if limited during the Time that 
A. and B. ſhall be of the Temple, or during the Time they ſhall be Juſtices 
of Peace, Ec. for in theſe Caſes the Failure of either determines the E- 
ſtate. 5 Co. 9.b. EDO! | EVT 
9. If Land is given to A. and his Heits, ſo long as B. hath Iſſue Male, 
and B. dies, his Wife being big with a Son, who is after-botn, yet the 
Eſtate is determined. Noy 132. reſolved, | 7 
10. Voſcius had a Penfion from the States, but upon their Diſpleaſure 
his Imployment and Penſion were taken from him and given to another, 
and thereupon he voluntarily left Holland and came into England, and af- 
ter a War being broke out between the Engliſh and Dutch, one by Will 
deviſed Land to Voſcius during his Exile; and if it ſhould pleaſe God 
to reſtore him to his Country, or if he died, then he deviſed them 
to another; and after a Peace being concluded, fo that Voſcius might 
have returned home, though not had his Penſion again. & rs 29 Car. 2. | 
between (e) Paget and Voſcius, 2 Leu 191, 192. adjudged per totam (e) 1 Vent. 
Curiam, that the Eſtate of Voſctus was not determined, becauſe the Exile, ** S. C. 
which ſeems to be intended, was his leaving his Country by Reaſon of 2 71 
the Diſpleaſure of the States, and the Subduction of his Penſion, ins. C. ab⸗ 


which there was no Alteration ſince the Making the Will, ; judged, | 

| | : | 2 Mod. 223. 
S. C. adjudged; and in this Caſe it appears, that Voſcius, by the King's G:4fit, was enabled to 
take, 3 Keb. 63 8, 749. S8. C. adjudged. 1 
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11. If one deviſes Lands to A. and the Heirs Male of her Body, upon 
Condition, and provided *that ſhe marries and hath Iſſue Male by one 
ſurnamed Sarl; and in Default of both, to B. Ec. if A. marries one that is 
not a Searl, yet her Eſtate is not determined, becauſe ſhe may ſurvive 
ner Husband, and after marry a Harl. Trin. 3 Au. Salk. o. adjudged. 
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I72 Eſtate. : 


Eftate Fee. 
(K) By what Words. 


„ For mann 1. (a) Fa Pan gives Land to another and his Heir, it is a 
took F Fee in the Oonee, fo2 the Mozd (c) Heir eſt nomen collecti- 
where an E. vum, und extends (d) to the Heir in infinitum. Hill. 37 El. B. R. (e) in 
tate in Fee Clarke und Day's Caſe, per Popham and Fenner. 


may be 5 

created without the Word Heirs, vid. Co. Lit. 9. b. 16. a. — Where by Bargain and Sale before the 
Statute of Uſes, the Fee paſſed without the Word Yefrs, vid. 1 And. 35. N. Bend 16. pl. 19. (c) My 
ſecond Part 556. pl. 4. (d) By Co. Lit. 8. b. the Donee hath but an Eſtate for Life, becauſe his Yeir 


being but one, cannot take by Diſcent, and therefore hall have nothing; but yet for the contrary, vid. Godb. 
155. and bid, my ſecond Part 556. pl. 4. and vid. Vent. 215. 3 Keb. 43, 53. Skin. 563. Hetl. 76. 1 Bulſt. 
221, 222. Ow. 148, 149. (e) Moer 593. pl. 803. S. C. but S. P. does not appear. Cro. El. 313, 314. 
S. C. 2 Roll. Abr. 417. pl. 7. S. C. 1 Vent. 226. S. C. cited, Fitzg. 244 25. S. C. cited. 


(*) But . 2. The ſame Law would be of a Deviſe in ſuch Manner, (0) as 
was held by them. | 
3. Where after the Death of the Father Lands are granted to his eld- 
eſt Son, and to the Heirs of the Father, the Son hath a Fee-ſimple. Co. 
Lit: ae. 
(f) 2 Inft.336. 4. (f) If one at this Day grants Lands to J. S. and his Succeſſors, he 
8. P. ſhall have them but for Life, for the Word Heirs only makes an Eſtate of 
Inheritance in all Feoffments and Grants. Co. Lit. 8. b. and yet if it be an 


antient Grant, it ought to be expounded as the Law was at the Time of 
the Making thereof. 


—_ * 3 „ 


— — 


By what Wards. 


(L) What ſhall be ſaid a Fee by Impli- 

cation in Reſpect of the Perſon to 

whom it is given, without expreſs Li- 
mitation. 


I. FF Land be given to an Abbot and Convent, without ſpeaking 
(g) Fitz. Feoff- of Succeſſo2s, yet it is a Fee. (g) 11 H. 4. 84. b. Curia. Con- 


ments & Faits. tra Co. Lit. 94. b. 


42. S. C. 
Br. Grant 115. S. C. and vid. 1 Rol. Rep. 370, 371. 


(k) Co. Lit. 2. (h) Jf Land be given to a ſole Cozpozation, as a Biſhop, 

5. b. s. P. Parſon, Uicar, 02 ſuch like, be hath not a Fee, if it be not given 
to him and his Succeſſo2s, Co. Lit. 94. b. 

(i) But by Co 3- But if Land be given to a Coppozation (i) aggregate, they 

Lit. 94. b. Have a Fee, without naming of Succeſſo2s, becauſe this Body, to 

Ji which the Ozant * is made, never dies, as a Dean and Chapter, | 

and ( ſuch like, Co. Lit. 94. b. 


there is a Diverſity when the Head and Body are both capable, and when one is capable only, ac. (K) A 
Mayor and Commonalty. Dav. 46. and vid, Godb. 293. 


I 4. If 


—_— — 
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Fee without the NMoꝛds Succeſſors. (c) 2 H. 6. 36. b. 


to be 1 there not being ſo many Folio's in that Year, and I ſuppoſe the Citation intended was the 
20 H. 6. 36. . | 


Son ſays to the Father, whereas you have given me that Land, 
as full as you have given it me, (d) you keep it in you, upon which 
the Father enters into the Land, it ſeems no Eſtate in Fee ſhall band fave 

paſs to the Father fo2 Mant of the Wo2zd Heirs. Contra (e) 39 Al. the Original. 
pl. 12. adjudged, But quere. e) Fitz.Feoff- 


e 


4. Ik a Gant be made to the Church of ſuch a Place, it ſhall 


be a Fee in the Parſon and his Succeſfozs, (a) 17 H. 4. 84. b. (a) Fitz. Feoff 


ments & Faits 
42. S. C. Br. Eſtates 49. 8. C. 


5. It Land be given to a ſole Cozpozation, as to a Biſhop, 


Parſon, Uicar, oz ſuch like, in Frankalmoigne, without namin 


of Succeſſo2s, yet a Fee paſſeth thereby, becauſe it hath been ſo 
allowed in ſuch antient Gꝛants. Co. Lit. 94. b. 


6. (b) Jf Land be given to an Abbot in Frankalmoſgne, it is a (b) Co. Lit. 


94- D. 
(e) I take this 


„. Ik the Father enfeoff the Son in Fee, and afterwards the 
(d) Ceo 


ment 88. S. C. 
| but vid, Co. Lat. 9 b. 


8. (f) Jf an Eſtate in Remainder be limited to the right Heirs . 
of J. S. it is a Fee, although he doth not ſay, & heredibus ſuis. O nr 
20 H. 6. 36. b. | for being pla- 
it includeth a Fee · ſimple, tho! it reſteth but in one by Purchaſe. 


9. (g) If one gives Lands to the King by Deed inrolled, a Fee-ſimple (g) 6 Co. 27. 
paſſes without the Words Succeſſors or Heirs, becauſe in Judgment of Law * S. P. 
the King never dies. Co. Lit. 9. b. | 


— AM A en — 1 — F Y 


(M) By what Words. 


1. (h) E an Eſtate be made to Two & Heredibus, without ſay: 0 Cs. Lit 
ing ſvis, it is not any Fee, but only T fo2 the In. , 85. a. 
certainty, whether he intended the Heirs of both of them, of one s. P. vid. 
of them, oz of a Stranger. (i) 19 H. 6. 73. b. 20 H. (k) 1. 35. b. . 
_ 4 C. Br. Eſtates 18. S. C. (k) This is fo printed in the Original, but I fappole dende 
6. 35. b. 


8 


2. (1) The ſame Law would be altho a Clauſe of Warranty be (!) : Co. 85. 
contatned in the Deed to them & Heredibus ſuis, fo2 the Warranty * S. F. 
cannot inlarge the Eſtate, no2 doth it ſufficiently ſhew the Intent of 
the Gzant. (m) 19 H. 6. 74. 20 H. 6. 35. b. 36. . 

Faits 8. S. C. Br. Eflates 18. 8. O. 


3. Ik a Yan plves in Tail, reſerving Rent to him and his Heirs, 
it is an Eſtate in Fee in the Rent. ) H. 6. 4 ; 
4 But it is otherwiſe if Rent be reſerved to him and his Heirs 
1 42 koz Life, fo2 there it is but fo? the Life of the Leſſee, 
G. 3. U 5 | 
5. If one giveth Lands to one & beredibus (omitting ſuis) he hath a 
Fee. Co. Lit. 8. b. 


Yy 6. (a) But 
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(d) Moor 594. Bar. 


ders are im the Daughters. Mich. 15 Jac. B. R. inter (g) King and Remball, q: 


i Eſtate. 


n. 


(a) 6 Co. 27. 6. (a) But if one gives Lands to another, Habendum to him or his 
a. &. Heirs, he hath but for Life, for the Incertainty. Co. Lit. 8. b. 


Eftate in Fee by Deviſe. 
(6) Latch 42 (N) (b) (c By what Words. 


(c) By Re- | 
00 I Fa Man hath thee Daughters, and deviſeth certain Land 


other and his to his Wite fo2 Life, and after her Death to his thee 
Heirs. r 4nd. Daughters, equally to be Divided; by theſe Aozds no Eſtate 
3. pl. co. in Fee is deviſed to the Daughters, but only an Eſtate fo 
2 And. 13, Life, Mich. 15 Jac. B. R. inter (e) King and Remball, held at the 


pl. 804. L. P. 
adjudged infra 13. L. P. (e) Cro. Jac. 448. S. C. but S. P. does not appear. 


2. Ik a Man deviſeth Land to his Wife fo2 Life, and after her 
Death to his thꝛee Daughters, equally to be divided, and if one 
(0% where by dies before the others, () then one to be Heir to the other, equal. 
en work ly to be divided; by theſe Mozds an Eſtate in Fee is deviſed to 


croſs Remain- 


ps greed by the Council at the Bar. | 
. , * 
— Jngozſul, Cro. Jac. 260. 1 Bulſt. 62. and vid, Ow. 25. 1 And. 38. 194. Savil 92. Cro. Jac. 695. 


Moor 637. Raym. 455. (g) Cro. Jac, 448. S. C. but S. P. does not appear. 1 Rol. Abr. 836. pl. 6. S. C. 


3. Ik A. ſeiſed of Land in W. in Fee, deviſeth it to B. his Son 
fo2 Life, and then to remain to C. the Son of B. except B. pur⸗ 
chaſes another Houſe with ſo much Land of as great a Ualue as the 
ſaid Land in W. is fo2 the ſatd C. and then B. thall ſell the ſaid Land 
in W. as his own Land, and the ſaid B. ſhall pay to his Siſters 
10 l. viz. to each 208. per Annum; in this Caſe C. hath a Fee in the 
Land in W. B. not having made any Purchaſe of other Land, fo2 

although the firſt Mozds by themſelves have given but an Eſtate 
Fol. 834. ko: Life, pet the TU102d (h) Purchaſe, in the ſecond * Clauſe, im- 
ports in common Speech, an abſolute Purchaſe in Fee, altho' a 
„ Purchaſe may be alſo fo2 Like. And the other Mozds, if he pur- 
ok, 83 chaſes other Land, &c. then he ſhall have Power to ſell ft, and not 
(ould not fell bekoze that Purchaſe. Hobart's Reports 89. inter (i) Greene and Arme- 


" any _ A. itced 5 adjudged I2 Jac. 
mpocried a | 
Fes, vid. Cro. Car. 157. 1 Jon. 211. Bridg. 136. (i) Hob. fol. 65. S. C. Gzeeve and Duel, Cro. Jac. 
509. S. C. adjadged. 


4. Ik a Yan by his Will appoints his Executozs to purchaſe 
Land of 1001. per Annum fo2 his younger Sons, it will be a Fee. 
Hobart's Reports 89. 

So it 2, 5. Ik a Pan deviſeth Land to B. and that he ſhall (x) pay fo? it 

-citing by his 10 1, alth0” that is not to the Ualue of the Land, pet it is a Fee- 

Will, that he liimple. Co. Lit. 9. b. 


was indebte : 
70 B. in Conſideration B. would releaſe his Executor, he gives him Land, B, hath a Fee. Bzian and Bald- 
win, : And. 35. N. Bendl. 16. pl. 19. 


I 8 6. (a) If 


& | 
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6. (a) If a Man deviſeth Land to another (b) imperpetuum, it is (a) Chamber: 
an Eſtate in Fee. Trin. 11 Jac. B. R. in (c) Whiting and Welkin's lain and 
Cale, per Curiam. Co. Lit. 9. b. ng hy S.P. 
adjudged, 1 Jon. 195. adjudged. —— But a Deviſe to one for Life in perpetuum, is but for Life. 7 "peg 
per Twisden, (b) But a Deviſe to one for ever, habendum for Life, is but for Life. Lat. 43, 44. faid 


by Dodderidge to have been adjudged. (e) 1 Bulſt. 219, 220. S. C. 


7. (4) Ik a Man deviſeth Land to another, to give and (e) (ell, (4) There be 
it is a Fee. Co. Lit. 9. b. ing no expreſs 


| es | Eitate given 
him, but impowered to convey a Fee, he is conſtrued to have one. Salk. 240. and vid, Godb. 46. (e) But 
if one deviſes Lands to A. and B. upon Condition, that if they fell to any but his Son C. he ſhall enter, they 


'- have * 1 becauſe ſuch Eſtate may be ſold. Inflp and Chapman, Cro. Car. 157. adjudged, 1 Jon. 
211. adjudged. 


8. So a Deviſe to another in (f) Fee-ſimple is a Fee, Co. Lit. (0 Bur 7 one 
iſes the 
9. b. | | | Fee-ſimple to 
A. ad after her Death to her Son, ſhe hath but for Life, and the Son the Fee-ſimple. Baker and Kapmund, 
1 And. 51. adjudged, N. Bend. 300. pl. 293. adjudged. 


9. So a Deviſe to another and (g) his Alligns, fo; ever, is a (s) A Device 
Fee. Co. Lit. 9. b. — 1 
out ſaying for ever, is but for Life. Co. Lit. 96. — But a Deviſe to one, and his, is a Fee. N. Bend. 11. 
pl. 9. Lat. 40. | 


10. Ik a Yan deviſeth Land to another & ſanguini ſuo, it fs a 
Fee. Co. Lit. 9. b. Mhere Mich. 40 & 41 Eliz. inter Downhall and 
Catesby, is cited to be adjudged. 4 

11. If a Man ſeiſed in Fee of a Houſe and Land, and deviſeth 
the Poiety of his Houſe to his Wife fo2 Life. Item, Pe deulſeth 
the other Motety of his Houſe to J. His ſecond Son; Item, Pe de⸗ 
viſeth to J. his ſecond Son, the ſaid Houſe, and all the Land that 
belongs to it, after the Death of his Wife; J. ſhall have an Eſtate 1 
fo2 Like only after the Death of the Wife, and not an Eſtate in % Rol. Abr. 
Fee. Paſch. J Jac. B. R. (h) Fawcet's Caſe adjudged; 


844. M. 3. 


6 3 
12. Jf A. ſeiled in Fee of Land, makes his Mill in theſe Mozds, 
I bequeath to my Wife my (i) (k) whole (!) Eſtate, paying Debts and 1 
Legacies, and dies, making his Wife Executrir, his Debts and . en 
Legacies being 401. and his Perſonal Effate but 5 J. his Wife ſhall one's Tenant 
have a Fee by Fozce of the ſaid Mozds, My whole Eſtate, fo2 thoſe right Eſtate, 
Cows extend to his Land, accoꝛding to common Speech, and alſo fe fee . 
to his whole Eſtate in the Land. Trin. 1651. inter (m) Johnſon and Natur page 
Kerman, adjudged by the whole Court on a Special Aerdick. Intra- cation and 
tur Hill. 1649. Rot. 153. — Robinſon, 


: 2 Lev. 91: 
adjudged, 1 Mod. 100. adjoznatur, 3 Keb. 180, 245. adjudged, 3 Mod. 46. cited. (k) So where one 


deviſes to one for Life, and after her Death his whole Remainder to another, he hath a Fee. Lutw. 764. ad- 
judged. (1) Where by Deviſe of all his Eſtate a Fee paſſes, Reeves and Uinnington, 3 Mod. 45. ad- 
judged, Skin. 194, 195. Carter and Yozner, 4 Mod. 89. 1 Show. 348. Skin. 195. 2 Show. 328, 367. 
2 Mod. Caf. 92. Counteſs of Bꝛidgewater and Bolton, Salk. 236. 6 Mod. 106. Firzgib. 10. vid, 2 Rol. 
Rep. 479. By Deviſe of all my Hereditaments, Fitzgib. 10. per Holt, (m) Stil. 281, 293. S. C. 1 Mod. 

100. S. C. cited, 3 Mod. 45. S. C. cited, 4 Mod. go. Skin. 194. cited. | 


13. (n) Jf a Pan deviſeth Land to his Sons and Daughter, () Spe 1. 
equally ta be divided, it is not any Eſtate in Fee, but only fo2 © f. 
Life, as x equal Oiviſion doth not go to the Continuance of the. 
Cſtate, but to the ſeveral Occupation. (o) Mich. 3 Car. in Chance- (6) Lat z. 
ry, reſolved by Sir Thomas Coventry, Lo2D Keeper, on the Certi- S. C. cited. 
ficate of Juſtice Jones, the Law to be ſuch, and that it had been (p) (p) Deacon 
adjudged accowdingly in the King's Bench. ou Marſh, 


| e 
pl. 804. Cro. El. 330. adjudged accordingly. 
14. Jf 


176 Eſtate. 
14. Ik a Pan ſeiſed in Fee of ſome Lands, and alfo poſſeſſed of 
certain Leaſes of Land, deviſeth the Leaſes to J. S. and after: 
ward deviſeth to his Executoz all the Reſidue of his Eſtates, 
Moztgages, Goods, &c. his Debts paid, and Funeral Expences 
If hi; Diſcharged, * it ſhall paſs a Fee to the Executoꝛ by the Moꝛd Eſtates, 


of not be being coupled with the Mozd Goods. Hill. 10 Car. B. R. inter (a) 
It ſhall not Wilkinſon and Meream, per Curiam, on a Special Uerdit, | 


pais a Fee, | f | APY 
(a) Cro. Car, 447, 449. S. C. Jon. 380. S. C. 1 Mod. 100. S. C. cited, Goulf. 183. 


15. Ik a Pan ſeiſed in Fee of Black-acre, and ſeiſed alſo in Fee 
of other Land, on a Moztgage made to him by J. S. which is not 
fozfeited, and deviſed Black-acre in Fee to His B2other, and all 
the Reſidue of his Goods, Leaſes, Moztgages, Eſtates, Debts, 
Duties, Demands, Houſhold-ſtuff, Linen, Bedding, Bonds, 
Specialties, and other Things whatſoever, whereof he was pol⸗ 
ſeſſed, he deviſeth to his Wife, in that Cale the Wife ſhall have at 
moſt but an Eſtate fo2 Life in the Land moztgaged to him, and not 
a Fee, fo? it is coupled with Chattels; and the TWozds (whereof he 

Vas poſſeſſed) ſhew, that he intended only to paſs the Boney fo2 
* Fol. 835. Which the Land was moztgaged. Hill. 11 * Car. B. R. inter (b) Wil. 
Kkinſon and Meream, adjudged per Curiam, on a Spectal Clerdif, 
(b) Cro. Car. Intratur Trin. 10 Car. Rot, 1043. 


85 6 . 2 1 Jon. 380. S. C. adjudged, 1 Mod. 100. S. C. cited, 4 Mod. go. 2 Show. 328, 367. 


1 Ik a Pan ſeiſed in Fee of Land, deviſeth his Eſtate in the 
1 Land, it paſſeth a Fee, Hill, 11 Car. B. R. in the ſaid Caſe of (c) 
8. P. Wilkinſon and Meream per Curiam. — 
17. Ik A. ſeiſed in Fee of a Houſe and Land, leaſeth it to B. fo2 
ninety-nine Pears, rendzing Rent, and afterwards deviſeth it to D. 
by theſe Mods, I bequeath to D. my Houſe, with all the Lands (d) 
3 ninety- nine Years, the ſaid D. ſhall have all my Inheritance, if 
the Ozigi⸗ the Law will allow, by this Deviſe the Reverſion paſſeth to D. in 


nal, lo that Fee, Hobart's Reports 2. inter (e) Widlake and Harding adjudged, 
Wozds are | | 

wanting to make up the Senſe, which may be done from Hob. fol. 2. whence taken, (e) Moor 873. 
pl. 1218. S. C. adjudged, Godb. 207, 208. S. C. adjudged, and that by the general Words, Ali his Inheri⸗ 
tances, all other his Inheritances paſſed. Salk. 235. | 


(f) Middleton 18. (f) If one hath Iſſue A. B. and C. only, and deviſes three Houſes 
N to his Wife for Life, Remainder as to one to A. and his Heirs, Remain- 
3 der as to another to B. and her Heirs, the Remainder as to the Third to 
Parliament C. and her Heirs, and Wills, that if any of them die without Iſſue, the 
207, 208, &c. Survivors ſhall enjoy totam illam partem equally divided between them, 
and B. dies leaving Ifſue, and A. dies without Iſſue, and then the Wife 
dies, and C. hath Iſſue; by this Deviſe C ſhall take only an Eſtate for ' 
Life in the Houſe of B. tho' the Words are, that the Survivor ſhall enjoy 
totam illam partem, for that is all the Meſſuage, and not all the Eſtate the 
Party dying had therein; and upon the Death of C. the Fee deſcends as 
(80 Hawkins well to the Iſſue of B. as the Iſſue of C. Hil. 29 El. between (g) Petti- 
Caſe, 2 Leon. a and Coke, Cro. El. 52, 53. adjudged. 


129, 130. 
S. C. 193. Putnam and Coke, 3 Leon. 180. S. C. Cro. El. 695. S. C. cited, Caſes in Parliament 211. S. C. 
cited. 3 


(h) Fowler 19. (h) If one deviſes Black- acre to his eldeſt Son, White-acre to his 
and Ong, ſecond Son, and Green-acre to his third Son in Tail, and Wills, that if 
194. adjudg- any of his Sons die without Iſſue, that then the Survivor ſhall be each 
ed, 1 Say. 92. other's Heir; and the eldeſt dies without Iſſue, this Remainder to the Sur- 
adjudged. vivor is a Pee, by Reaſon of the Words, each other's Heir. Mich. 30 H. 

I | Between 


_— — - 


Eſtate. "47 - 


e 


Between (a) Hambleden and Hambleden, 1 Leon, 166. per Curian, but it was ) Cre. El. 
much doubred, whether both ſhou!d take, the Limitation being to the (9 YM 
Surviyor, in the ſingular Number; but 3 Leon. 262. adjudged, that upon adjudged, 
the Matter, it ſhould be as if in the plural Number. that they | 
| « 1 ere Join⸗ 
its, and that ſo was the Meaning of the Will. Ow. 25. S. C. adjudged, that the Durvivozs were 
Joſntenants, Goulſ. 100. S. C. adjourned, 1 And. 194. 8. c cited, nnn 


20. If A. deviſes his Lands to B. paying ſeveral Sums to others within 
two Years, tho* the annual Profits of the Land for two Years exceeds the The" the 
Money to be paid, yet B. hath a Fee; for the Recompence, (b) tho? not 8 
to the Value of the Land, will make a Fee. Trin. 32 El. between (c) Nel. Sum be ne- 


lock and Hammond, Cro. El. 204. adjudged. vey of __ 

p 2 „20. 
(c) 2 Leon. 114. S. C. adjudged, 3 Co. 21. 8. C. Brid. 138. S. C. cited, and ſaid, the Reaſon was 
plain, becauſe not ſaid to be paid out of the Land oz Pzofits, and the Deviſee might die befoze he 
could receive ſo much of the Pzofits, 


21. (d) If one deviſes Lands of the yearly Value of 3 J. to A. paying to (4) Spicer 
others ſeveral ſmall Sums, amounting in the Whole to 45 s. A. hath a and Spicer 
Fee, becauſe if he pays the Money, he may die before he hath Satisfac- S.. Cra, Jae: 


tion, and the Law intends the Deviſe for his Benefit. Hill. 37 El. (e) ig 28 


Colliers Caſe, 6 Co. 16. a2. Godb. 280. 


JFC adjudged, by 
Reaſon of the Papment of a collateral Sum — And that Papinent of fuch collateral Sum Ig 
Fee, vid. Greeve and Duel, Cro. Jac. 599, 600. Hob. 75. Bacon and Hill, Moor 464. pl. 656. Cro. El. 
498. and vid. Cro. El. 204, 205. 2 Leon. 114. 3 Co. 21. Brid. 138. 1 Vent. 227. Bullen's Caſe, Moor 
361. pl. 494. Goulf. 134. Pell and Brown, Cro. Jac. 591. 2 Rol. Rep. 220. Palm. 137. (le) Cro. El. 


378. S. C. adjudged, upon a Dpecial Uerditt; and ſaid; the finding of the Watue was not material. 
2 Mod. 25. S. C. cited; | 


22. But if the Deviſe to A. lad been to the Intent, that with the (f) % But 
Profits he ſhould educate his Daughter, or with the Profits pay ſo much where a De- 


to one, and ſo much to another, he would have had but an Eſtate for vile was to 


Life, in as much as he would be ſure of having no Loſs. Hill. 37 El. in 4 | 


Colliers Caſe, . 6 Co. 16. a. reſolved per Curiam. to allow the 
WE: DG | | C 
Teſtatoz (who Had no other Pꝛobiſlon) Meat, Drink, &c. during his Life, it was held A. had a Fee, 
becauſe the Don ought to have Maintenance immediately, which would be a Charge to A. befoze he 
could receive any Pzofit. Lee and Withers, 2 Jon. 107. adjudged, 2 Shower 45. adjudged, Pollexf. 539. 


- 


adjudged, and vid. 2 Shower 83. 


23. If one deviſes Lands of the yearly Value of 3 J. to A. paying athens 
thirty, „or fifty Shillings (h) yearly to another, this is but an Eſtate 422 
for Life, for he may pay it out of the Profits, and is fure of Having (i) no being year: 


Loſs. Hil; 3 El. in Collier's Caſe, 6 Cb. 16. 4. reſolved per Curiam. ly, - mades 
5 1 no Fee, vid. 

Hob. 64. Cro. Car. 158. (h) here one being bound in an Obligation, that bis Wife ſhould be 
paid 401. pearly foz her Life, by ſeveral Clauſes in his iii deviſes all his Lands among his Dons 
_ every one paying thereout his Part of the 401. yearly to his Wife ; by this they have on- 
ly an te fo: Life, becauſe the Money paid is no collaterat Dum, but quaſi an annual Rent out 
of the P:ofits. Anſley and Chapman, Cro. Car. 157, 158. per Curiam; and that it did not foltow, be- 
cauſe the eldeſt had a Fee, the others muſt, 1 Jon. 211. adjudged, Pollexf.- 544. cited, 2 Mod. 25. cited. 
But vet where there is a Deviſe to A. paying 101. pearly to B. it ſeems a Mueſtfon, whether B. 
has not a Fee, foz that the Eſtate ought to continue as long as the Payment. Spicer and Spicer, Cro. 

ac. 5 27. Godb. 280. 2 Rol. Rep. 80. Read and Hatton, 2 Mod. 25, 26. Cart. 225. and vid. Pollexf. 544s 
545. 6 Mod. 113. but may it not after the Death continue as a Charge on the Lands, as in Moor 721. 
pl. 1007,. ——'Dz may it not be taken as a Deviſe to A. fo the Lives of A. and B. and ſo the Eſtate 
continues as long as the Payment, (i) But if there be any Poſſibility of Loſs, it will be a Fee, 
as if one deviſes Lands of the pearly Ualue of 161. to his Don R. on Condition that he pays his two 
Diſters 5 1. pearly, the firſt Payment to begin at the firſt of the Four uſuat Feaſts which ſhall next 
happeu after the Death of the Teſtatoz, ſo that the Feaſt be a Month after his Death; this is a Fee, 
fo2 if the Teſtatoz ſhould die a Month befoze Chyiſtmas, and R. hound pay, and vie the Day after, he 
might be a Loſer, Reed and Hatton, 2 Mod. 25. adjudged, Cart. 225. adjudged, —— YnÞ vide the Caſe 
of Freak and Thomas, where one being ſeiſed of Lands ot the pearly Ualue of 191. and veviſed therc= 


out Legacies to the Malus of 120 l. to be paid within one Pear, and then gives the Land to A. and it 
was held he had a Fee; 2 Levinz 249. 2 Jon. 113. Pollexf. 553, 554. and (aid to be adjudged' pro quer. 


2 Show. 36, 37; Kc. 42; and fatd the Judgment foz the Plainrilf in Pollexfen fecmed to de & Miſtake, 
| 22 1 24 (a) If | 
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Eſtate. 


” * — " I" — — — - : ad S 
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(a) Cro.-Jac. 24. (a) If one having Gavelkind Lands, and three Sons, deviſes Part 
695. L. P. to one Son, Part to another, and the Reſt to the Third, and that if an 


adjudged, of them die without Iſſue, that the other ſhall be his Heir; this is a Tail 


Car. 185, With (b) croſs Remainders in Fee to each other. Mich. 13 Fac. (c) between 
(b) 1 Sparks and Purnell, Moor 864. pl. 1190. adjudged: 

ſuc oꝛds 1 2 

— Remainders are implied. Hob. 34. Wood and Ingorſal, Cro. Jac. 260. 1 Bulſt. 62. Forteſcue and 
Abbot, 2 Jon. 79, 80. 2 Levinz 202. 2 Keb. 788, 824. and vid. Ow. 25. 1 And. — 194. Sav. 92. Cro. 
ſac. 695. (c) Hob. 75. S. C. but (ſaid, where the Bzother to whom made Meir had but foz Life, 
the Sur vi voz hall have no moze, — But generaily ſpeaking, making one his Heir, gives a Fee, 
Tilly and Collier, 2 Levinz 162. 3 Keb. 589. tho' miſ-ſpelt, as Ayre foz Heir. Stil. 301, 307, 319, 
2 Sid. 75. 


25. One by Will deviſed his Houſe to his (d) Wife, (e) to (f) diſpoſe o 
(2990 A at 4 Will . Pleaſure, and to give it to ſuch of his Sons as 8 
Wife foz beſt. Hill. 22 Fac. between (g) Daniel and Ubley, 1 Fon. 13. by Crey 
Life, and and Jones, the Wife had an Eſtate for Life, to do therewith at Pleaſure, 
then to de and Power to diſpoſe of the Reverſion to any of the Sons; and if not 
ped 4 = done by Her, the Heir of the Teſtator may enter; but by V bitlock and 
of her Chil- Dodderidge, the Wife had a Fee in Truſt, to diſpoſe thereof to ſome of 


ny: * the Sons. 

t an E⸗ RL 

ſtate fo: Life, with Power to diſpoſe of the Inheritance to her Childzen, Salk. 239, 240. adjudgey, 
and a Diverſity taken by Parker Ch. Juſt, where an exp:zeſs Eſtate, oz not, is given, with Power 
to diſpoſe, foz which vid. Lief and Saltington, 1 Mod. 189. Cart. 232. 2 Levinz 104. and vid. Dal. 58. 
Ow. 32. Moor 57. pl. 162. 3 Leon. 51. 4 Leon. 41. Cro. ac. 199. (e) But a Deviſe of Lands to one, 
to diſpoſe of at his Mili and Pleaſure, ſeems to be a Fee, 1 Leon. 156, 283. 2 Leon. 116. N. Bendl. 11. 
pl. 9. Lat. 40. Cart. 232. (g) Lat. 9, 39, 134. S. C. argued by the ſeveral Judges, who viffered in 
Opinion as to the Wife's Eſtate, tho ail agreed her Diſpolition to the ſecond Son good, Noy 80 
8. C. Stil. 259. S. C. cited. 


26. If one deviſes Lands to A. B. and C. and the Survivors and Survi. 
vor of them (not ſaying to their Heirs) upon ſuch Truſts as may con- 
tinue for ever, the Truſtees by Implication take a Fee, for there is no 
Difference between a Deviſe to a Man for ever, and to a Man upon ſuch 
Truſt which may continue for ever. Paſch. 1 Geo. 2. between Shaw and 
IWeigh, Fitzg. 18. adjudged per totam Curiam. 


Du. A... ä F A IAMAC MS 4 a Cort. ac i [A a x. — lA... ett. th. nnn A. Ä 


(O) By what Words it may be created. 


x, IF, a Devile de to a Man and his Sucteflozs, it is a Fee, fo1 
Er by the Moꝛd succeſſors is intended Peirs, foi the Peir ſuccedit 
(h) Cro. Jac. Patri. | 


wy p Repos, 14 Jac. (h) Webb and Herring. 

Arg. 9. E. | 
Moor 85 2. pl. 1164. 8. C. and S. P. per Coke Ch. Juſt, 1 Rol. Rep. 398, 399, 436. 

Coke, ned fuit conceſlum per Croke. Bridg. 84, 85.S. C. 3 Bulk 

which Croke agreed, and after the whole Court agreed, 


and 8. P. per 


.. 


4C 
194. 8. C. and S. P. per Coke, 


2. Ik a Man depiſeth Land to W. his Son fo2 Life, and aft 
wards that it ſhall remain to Thomas, Son of W. unleſs W. 
' Chaſe fo2 Thomas fo much Land of as great a Uatue- as the 
Land, and deviſeth over that the ſaid Thomas ſhall pap 10 l. by 20s. 
er Annum, to his Siſters, in that Caſe Thomas hath a Fee tn that 
Land, becauſe the TWo2zds (unleſs V. purchaſe ſo much Land for Tho 
mas) by which is intended a Fee, and by the WMozus (of as good 
Value) ts intended the Puce of the whole Land and the Eſtate, and 
(% Hob. Sl. Hut the pearly Ualue. Mich. 13 Jac. B. R. inter (i) Greene and Armies 
65. S. C. ſteed adjudged; | oO 0. 
G:ceeve and 
Duel, Cro. Jac. 599, 600. S. C. adjudged. 
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3. I a Deviſe be to a Man, paying ſo much Rent yearly to the 3 
Pooꝛ of ſuch a Cozpozation (a) fo vver and fo2 Default of Pay: ( Doe te 
ment, that the Cozpozation ſhall have the Land fo? ever, it is a he (cus pay 
Fee, becauſe the TWods; for ever, thew his Intent. y Repo2ts, © much yar 
14 Jac. (b) Webb and Herring. ly 13 
. ph = | and his Heirs, 
is a Fee, for the Payment 8 be for ever, the Eſtate out of which ought to be ſo. 3 Bulſt. 194. per Coke 
{aid to be à plain Caſe. (b) Oro. Jac. 415. S. C. Moor 852. pl. 1164. S. C. 1 Rol. Rep. 398, 399, 
436. 8. C. ridg. 84; 85: S. C. adjudged; 3 Bulft. 194, 195. S. C. adjudged: 


. 


2 
— 


Eſtate- tail by Deviſe. 
(P) By what Words by Implication. 

t. (e) IF a Pan deviſeth Land to A. his Daughter and her Hetts, () Pretei- 
I aud . ſhe dies without Fa, that it ſhall AA - fg o 

his Daughter and her Heirs, and if both + die without Jſſue, to Aae LP. 

anos it is an Eſtate⸗tall, altho' an er Eſtate in Fee was 2 Leon. 129, 


given. Dy. 16 El. 330. 20. (d) Clache's Cale: 195. 
180. 


FI e 
Cro. El. 52, 53. 4 Where an Eſtate- tail ſhall be implied, or tot, by the Words being withour Jac. 
Dal. 44. Goulſ. 134, 135. Cro. El. 525. Noy 64. Palm. 133. Bridg. 1, 2. Ray. 453. Skin. 18, 19, 266, 
8. 2 Jon. 172. —— Dying without Fruit. Moor 637. ol. 877. — Div where the Dying without 
ue is general, and where in a certain Time. Moor 464. Cro. FI. 497. 1 Rol. Rep. 219. 4 Mod. 317. 
—— But to one and his eldeſt Iſſue Male, and for Want of ſuch Iſſue; Remainder to another, N 
Eſtate tail, Lovelace and Lovelace, Savil 75. adjudged, Cro. El. 40. adjudged, 2 Leon. 3 5. adjudged, 1 And. 
132. adjudged. —— If one deviſes, that if his eldeſt Son dies before he hath Iſſi 


ne, then, c. this is a Tail, as 
ſtate is named, no other I 3. 220. | 


be implied, alm. 134: (d) Hard. 149. S. C. cited. 


2. If a Man deviſeth Land to B. his younger Son and his 

Heirs, and that it he dies without Tſfue living A. his elder Son, 

that the Land ſhall remain to A in Fee, tt is an Eſtate in Fee in 

B. and not a Tail, and only a Poftibility in A. to have the Land, 

oz not, on the Death of B. without Iſſue in his Life, Mich. 18 Jac. 

B. R. inter (e) Browne and Pells, adjudged per totam Curiam an At- () Cro. jar. 
gument on a Spectal Uerdit, 590. 8. ©. 

| I SR... , 
2 Rol. 196, 216, c. 2 , Palm. 131, ge. S. C. adjudged; Bridg. 1; 2. S. C. adjudged, Stil. 255. 
LES 12 Ga had bn jug 1. Hard. x50. 8. C. 44 Cro. 4 8. E. cid; 
augh. 272. 8. C. . | 


3. Ik a Deviſe of Land be to another & ſemini ſuo, it fs art E- 
ſtate⸗tail. Co. Lit. 9. b. 
4 C) It A. hath two Sons, ſcilicet B. and C. by ſeveral Uen- (0 Hard. 148. 
ters, and feifed in Fee of Land, Black-acre and TUhite-acre, de- S. P. not de- 
viſeth-Black-acre to B. tn Fee, and Chite-acre to C. in Fee, unveg mes 
this Pꝛoviſo followfrg, That if it ſhall fo pleaſe God either of m 
lald Dons to die befoze ſuch Time as they thail be married, oz be: 
fore theythall attain unto their Age of one 34 and with- 
out Tfſne of their Bodies to be begokten, then 2 all the lan X 
Lands which I have by * this my Mill given unto fuch of my laid Fol. 336. 
Dons, which chall fo die befoze Yarrtage, oz befoze their Age of Vw 
19 ars, and without Jſſtre of their Bodies begotten, un- 
to ſuch of thoſe my ſafo' two Sons as ſhall the other ſurvive, any 
founer Gift thereof ante 4 17 this Will to the contra- 
5 and dies; and afterwards: B. takes. a Wife, and hath Jſſice 
aughter, and dies; and afterwarvsg C. comes to full Age, and 
dies without Jſue betoze Barrfage; in this Caſe there © is not any 
Eſtate-tail in B. and C. a Fee on the law Co n 3 


—— — 8 


— 


—— 


wo Eſtate. 


9 


Marriage 02 Death bekoꝛe twenty-one without Iſſue, to come to 

(z) Hard.192. the Sut vivo; f02 Life only, Hill. 1650. inter (g) Hanbury ant Coc. 

8. C. cited. kerell & alios, ON A Special Cerdiit adjudged per Curiam. Intratur, 

Trin. 1650. Rot. 174. we 0h Wo - 4D 

5. Ik a Pan hath a Wife, a Son, and thee Daughters, and he 

deviſeth Land to the Son after the Death of the Mike, and if the 

thee Daughters ſurvive the like and the Son and his Hetrs, to 

them fo2 their Lives; the Son ſhall have a Tail, becauſe otherwtfſe 

the Remainder would be void; and if it ſhall be a Fee, the 

Daughters ſhould have the Land as Heirs to the Son, and the 

(a) Cro. Jac. Remainder idle, My Vepozts Trin. 14 Jac. (a) Webb and Herring 
415. =o adjudged B. R. | | 


adju , a 
Voor 252. pl. 1164. S. C. adjudged, 1 Rol. Rep. 398, 399, 436. S. C. adjudged, Bridg. 84, 85. 8. C. ad- 
judged, : 3 Bald. 1 193. 8. . — valry and 7 ey when by the whole Court where a Remainder is 
limited to 2 collateral Heir, and where to a meer Stranger. Cro. Jac. 448. and vid. 2 Levinz 162. 3 Keb. 589, 
590. Hearn and Allen, Cro. Car. 57, 58. Hut. 85, 86. Lit. Rep. 4, 5, 6, &c. 3 Levinz 70, 71. Salk. 233, 
234, 238. 4 Mod. 317. Vaugh. 269, 270. Skin. 269. 3 Mod. 123. 


6. So if a Man hath two Sons, and depfſeth to the Pounger, 
and if he dies without Heirs, to the elder in Fee, it is a Tall, fo? it 
is as much as if he had ſaid, that he deviſed to the Pounger, and 
to the Heirs of his Ly otherwiſe the Rematnder would be void, 
the Elder being Peir to him. Trin. 14 Jac. My Repozts, per Coke. 

7. Jf a Man hath iſſue three Daughters, A. B. and C. and de⸗ 
viſeth Land in this Manner: J give to Joan my Wife all my 
Pouſes and free Land fo2 her Life, and after her Deceaſe J will it 
to my thꝛee Daughters A. B. and C. to be equally divided; and if 

any of them die befo2e the other, then the one to be the other's Peir, 

equally to be divided; and if my thzee Daughters die without 

Tue, J will it to J. S. and J. S. (two Strangers.) By this De- 

viſe the thzee Daughters have an Eſtate-tail and not a Fee, fo2 the 

Intent of the Deviſo2 is apparently ſo on the whole Till; fo2 the 

Clauſe, and if they die without Iſſue, and the Limitation of the Re- 

mainder over, explain what Heir he intended befoze, when he ſaid 

(b) Cro. Jac. That one ſhould be Heir to the other; otherwiſe the Remainder would 

448. S. C. be void. Mich. 15 Jac. B. R. inter (0) Kinge and Remball adjudged 
adjucged. Clearly, per totam Curiam, on a Special Uerdit, | 

| 8. Jt a Man deviſe Land to his three Daughters, ye to be 

divided, and ik one dies bekoze the others, that then the one ſhall 

be Heir to the other: By theſe Wozds the Daughters have not 

(c) Cro. bac any Eſtate⸗tail. Mich. 15 Jac. B. R. inter (c) Kinge ana Ramball, d- 

+45. 5. Jas grt᷑ed by the Counſel at the Bar, and per Curim. 

not appear. 1 Rol. Abr. B33. pl. 2. vid, and the Notes there. 


9. Tf a Pan deviſeth to Two fy their Lives, the Remainder to 
heir two Sons, equally to be divided, and to their Peirs, and 
ch to be Petr to the other; and that if both (naming them) 7. * 
without Iſſue, that it ſhall remain to another, it is an Eſtate⸗tail by 
the Limitation of the Remainder over; but by the Mozds befozs 
(>) 2 Rol. without theſe, it had been a Fee-ſimple. Faſch. 12 Jac. B. R. inter 
l. 3. S. C. (4) Johnſon and Smart per Curiam tefolved, | 
10. Jf a Pan ſeiled in Fee deviſeth it to his Mike till his elder 
Son comes to the Age of Twenty-four, and deviſeth 4 1. to be pald 
out of the Land to his jou er Son, and if the elder Son dies that 
the younger Son ſhall have it; and if he dies, that then it ſhall be 
divided between his two Daughters, and if they die, that then his 
Executo2s ſhall fell tt, &c. By this Devile the elder Son ſhalt have 
doth an Cſtate fo2 Life, and not any Eftate-tafl, faz his Intent 
doth not appear to be that it ſhould be a Tail. Paſch. 41 El. B. R. 
inter Legwood and Burrith adjudged,” d v4 + WP: is © 9 5:4 Cans | 
K * 


11. If 


Eſtate. | 5 181 


after his Death to the Þeir Yale of his Body foz ever, & pro de- priveed a5 in 
fectu talis Hæredis maſculi tu E. His elder Son fo2 ever: R. by this wm N 
Deviſe hath an Eſtate-tail, and not an Eſtate fo? Life. 


, Trin. 11 be younger 
Jac. B. R. inter (b) Welkins and Whiting, adjudged per Curiam. Son, as ap- 


I | | pears by the 
Report in 1 Bulſt. 219. (b) 1 Bulſt. 219, 220. S. C. adjudged per totam Curiam. 
* 12, If a Man deviſeth Land to his Tife fo2 Life, and after 
wards to his Son, (c) and if his Son dies without Jlue, having Fol. 837. 
no Son, that another ſhall have it; the Son hath an Eſtate-tail to e 
the Heirs Male of his Body by this Deviſe. Trin. 7 Jac. B. R. in- if the Devite 
ter (d) Robinſon and Miller per Curiam. had been*to 


3 | the Son for 
Life, and if he dies without Iſſue. Salk. 236. and vid, 1 Vent. 229. Hob. 30. and bid. ante 179. pl. 1. in 


the Notes there. (d) 2 Brownl. 271. 8. C. adjudged, Moor 682. pl. 939. S. C. but differently lated. Lit. 
Rep. 259. S. C. cited. 


13. Ik a Man deviſeth to His elder Son fo? Life, the Remainder 

to the Sons of his Bady lawfully begotten, and if they alien, that 

his Daughters ſhall have the ſame Eſtate, Rematnder to his right 

Þcirs; the elder Son hath only an Eſtate fo2 Life and no Effate- 

i but his Son ſhall have it by Purchaſe, becauſe it is expꝛeſiy 
t 


. 


| 
. limited that he ſhall have it only fo2 Life, (e) Mich. 10 Jac. B. R. (e) 2 Levinz Fl: 
p per Curiam. | | 59. S. A 1 
t 318. 8. C. cited, 1 Vent. 231. ſeems to be S. C. cited, and fol. in Rol. miſprinted, and ſaid, the Deviſe was | ; 
if to the eldeſt Son for Life, & non aliter, tho? not printed fo in the Book. | | | 
? 14. A Deviſe to one and his Heirs Males is an Eſtate-tail, the Law lth 
e⸗ ſupplying the Words of his Body. Co. Lit. 27. a. Witt 
Ie 15. If one deviſes Lands to his Son A. and his Heirs, and if he dies IM 
he within Age, or without Iſſue, that it ſhall be divided between his other (f) Moor 423. ſt 
. Sons, ſeems an Intail. Mich. 37 Eliz. between (f) Soulle and Gerrard, Pl: 590. S. C. | 110 
d Cro. Elix. 525. adjudged, and that A. having Iſſue a Daughter, and dyin end oye © ' 
Id before twenty-one, the Daughter ſhould have it, and that the Disjunctive 8 *. fully | (| 
| . . f en. ; wo 
d or ſhould be taken for the Copulative and. e | ſlated, iff 
16. If one deviſes to A. for his Life, and after to the next Heir Male = 
be of A. and to the Heir of the Body of ſuch next Heir Male, A. hath bur | i 
ul an Eſtate for Life, and upon his Death his eldeſt Son will take an Eſtare- Ay 
ot tail. (g) Archer's Caſe, Mich. 39 & 40 BI. 1 O. 66. adjudged, rho? it 0 Cro. El. | if, 
a- was held; that by the Feoffment of A. this Remainder being in Contin- 453. S. C. . 
| gency was deſtroyed. -* © OG are tha, 24 adjudged, fan 
| a N , N 8 2 \ B 7 
8. C. adjudged, tho this Point not ſo fully mentioned. Stil. 249. S. C. cited, 1 Vent. 216, 23 1 ©. i 
cited, and laid, that the Wlozds of Limitation being put to the Moꝛd Heir, it was taken to be deſig- g i 

natio Perſonz, 3 Levinz 433. S. C. cited, Fitzg. [ 


24. S. C. cited, and vid. a like Caſe there. repozted, and 
many Cafes cited. | | We! | a 


17. If one deviſes to A. for Life, Remainder to B. and the Heirs of his | 
Body, Remainder to C. and his Wife for their Lives, and after their "i I 
Death to their Children, they then having Children, C. and his Wife N 
take only an Eſtate for Life, with Remainders to their Children for Life, f 
and no Eſtate-tail. Hil. 41 El. (h) Mild's Caſe, 6 Co. 16. reſolved, be- (m 2 Levinz 


ing for the Difficulty argued before all the Judges of England. 3s. S. C. ci 


; | ted, 1 Vent. 
229. 8. C. cited, and ſaid by Hale, that this was the only Point adjudged in this Caſe, and that too 
againſt the Opinion of Popham and Gaudy. 1 Vent. 230. S. C. cited, and ſaid it, was admitted therein, 
that if the Deviſe had been to the Childzen of their Bodies, it would have been a Tail. 1 Vent. 231. 
S. C. cited, aud ſaid to be adjudged; becauſe having given an-Eſtate-tait'to B. by 'expteſs CAoꝛds, if 
the Came had been meant to C. tis like he would have uſed the ſame -Wozds, Secondly, Jt was not 
after their Death to the Childzen of their Bodies, foz then there would have. been an Eye of an E- 
ſate-tail ; and Thirdly, Becauſe there were Chiidzen at the Time of the Deviſe, which was the on- 
le Reaſon went upon in the Exchequer-Chamber; and vid. Goulſ. 139. 1 FGLS 


If { EY” 4 18. If 
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18. If one deviſes to A. and his Children, or Iſſue, and he hath none 
at the Time, this is a Tail; for that the Deviſe being immediate, they 
cannot take in Remainder. In Mild's Caſe, 6 Co. 17. a. reſolved. 

; 19. (a) But if one deviſes to Husband and Wife, and after their 
(a) 1 Death to (b) their Children, and they then have no Children, yer t 
* {aſd it have but for Life, Remainder to their Children. In Mild's Caſe, 6 G.. 


was obiter 17. 4. h. 

dictum, and 8 

not judicially in the Caſe; and that the Caſe cited by my Lozd Coke from Bendl. to maintain his 
Opinion, was againſt it; which Caſe vid. alſo 1 And. 43. pl. 110. (by) But there one deviſey 
to his Wife fo: Life, and after her Death to his ue, it was held void fox the Uncertainty which 
Gould take, there being ſeveral. Taylor and Sayer, Cro. El 742. 2 And. 134. but Raym. 83. this Caſe 
is cited and denied to be Law; and being cited 2 Vent. 229. it was ſaid, it was a little too Bank, 
fo: that Iſſue is nomen collectivum. Fitzg. 25, 27, 28. 8. C. cited by Thief Juſtice, who ſaid it had been 
denied to be Law, and ſo adjudged lately in C. B. and vid. my ſecond Part 514. pl. 2. 


20. If one hath Ifſue A. B. and C and deviſes Lands to A. and the 
Heirs of his Body in Fee, after the Death of his Wife; and if A. dies 
living the Wife, that C. ſhall be his Heir, and deviſes other Lands to B. 
and the Heirs of his Body, and that if he dies without Ifſue, that A. ſhall 
be his Heir, and deviſes other Lands to C. and the Heirs of his Body; 
and if all his Sons ſhall die without Iſſue, then all the Lands ſhall go to 
the Children of his Brother; if A. dies in the Life of the Wife, leaving a 
Son, C. ſhall not have the Lands of A. for tho? it is not ſaid, if A. dies 
without Iſſue in the Life of the Wife; yet upon the whole Context of 
the Will it cannot be well otherwiſe taken, no Intention to difinherit any 

(e) 1 Vent. appearing. Paſch. 6 Car. between (c) Spalding and Spalding, Cro. Car. 


2 8. C. 185. adjudged C. ſhould not take ſo long as there was any Iſſue of A. 
cited, "I 
3 Levinz 434. S. C. cited. | 


(d) But a 21. If one deviſes to A. for his Life, and after his Death (d) to the 
Deviſe to Iſſue of his Body by a ſecond Wife (he then having a firſt living) A bath 
LS. to hold an Eſtate-tail. Hil. 22 C 23 Car. 2. between (e) King and Melling, 2 Le- 
edge bo vinz 58. it was adjudged otherways by Tuiſden and Rarnsford, contra 
Ifue Male, Hale; but that Judgment was after reverſed in the Exchequer-Chamber, 


and foz upon the Point in Law, where all agreed, that A. had an Eſtate-tail. 


ſuch Iſſue, the Remainder over, &c. gives J. S. but an Eſtate foz Life, Lovelace and Lovelace, 1 And. 
132. adjudged, 2 Leon. 35. adjudged, Cro. El. 40. adjudged, and Savile 75. adjudged the eldeſt Don 
(when bozn) had but fox Life, vid. the Caſe well repozted, Moor 371. cited. (e) 1 Vent. 214, oh 
S8. C. repozted as firſt adjudged in B. R. without taking Notice of the Reverſal in Cam. Scac. 3 

42, 52, 95. S. C. adjudged, and after reverſed accazdingip. Pollexf. 101, 102, &c. S. C. adjudged it 
was an Eſlate⸗tail, and the firſt Judgment reverſed Mrordingir. Fitzg. 25. S. C. cited. 


22. If A. having Iſſue B. and C. deviſes to his Wife for Life, if ſhe 
9 Jn the t marry, but if ſhe marries, B. ſhall preſently (f) after enter, and 
part or bold to him and the Heirs Male of his Body, Remainder to C. in Tail 
the Cale in Male, Sc. and the Wife does not marry, and dies, B. fhall have an E- 
Levinz, it is ſtate-tail, for ſo by the Scope of the Will it ſeems intended ; and rather 
3 than that Intention ſhall be defeated, the Words ſhall be taken thus, vis. 
Jew — If ſhe marries B. to enter preſently, and if not, that B. ball bold in Tail 
I ſuppoſe it Male, Remainder, &c. Mich. 34 Car, 2. between Luxford and Laxfordy 


. miſ-p:inted, 3 Levis 125. adjudged. 
and that ſt . 3 I 6 


ould be, after her Marriage, 


23. If A. ſettles Lands to the Uſe of B. his Son, for his Life, Remain- 
der to his firſt -and every other Son by his then Wiſe in Tail Male, and 
after A. having the Reverſion in Fee, and reciting the Settlement, by his 
Will declares, that if the Wife of B. dies withour Mae Male, in the Life 
of B. then B. ſhall have Power to make a Jointure to another Wife, and 
that for Want of ſuch Iſſue Male the Lands all remain to the Sons uf 1 

x 
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Heirs of their Bodies, 
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dy any other Wife; and iti Caſe of Failure of Iſſue Male of B. then all 
the Lands ſhall go to the Grandaughters of A. B. hath not an Eſtate- 

tail by Implication, and the Eſtate for Life in the Settlement, cannot be 

tacked to the Words in the Will. Mich. 4 Mill. between (a) Moor and . 
Parker, 4 Mod. 316. adjudged, and that a Recovery ſuffered by B. who S. C. 2 ; 
after died without Iſſue, did not bar the Grandaughters. judged, in 
pears, that after the Power given to make a Jointure to the ſecond Wike, the Sr bo the 
Fn and every ather Son of B. in Tail Male ſucceflivelp; and it was ſaid by Holt Ch. Juſt. that if 


the Deviſe had been to the Heirs of the Body of B. it could not have been a Tail executed, being by 
ſeveral Convepances, 


24. If one deviſes to 4. for his Life, without Impeachment of Waſte; 
and if A. hath any Iſſue Male, then to ſuch Iſſue Male and his Heirs, and 
if he dies without Iſſue Male, then to B. atid his Heirs, A. hath only an 
Eſtate for Life, the Remainder in Fee in Contingency to veſt in the IM 
of A. or in B. as may happen, for the Inlieritance is annexed to the Iſſue, 
and the expreſs Eſtate deviſed to A. ſhall not be deſtroyed by Implication. 
Tin. 5 Will. between (b) Lodingtom and Kime, Salk. 224. reſolved; and () ; Levin 
that by a Recovery ſuffered by A. it was batred. 431.8.C. 
ſolved, and the rather, becaule of the Elatiſe, without Impeachment of Waſte; tho' no Ju 1. ng 
given, a new Point being ſtarted to be argued, and befoze that was determined th: Parties agreed, 
Fitzg. 21. S. C. cited by Raym: Ch; Juſt; who ſaid there was a Miſtake in the Repözt thereof by Le- 
vinz, foz that he himſelf heard Judgment given by the Court ſeriatim; and that it had a Deciſion alſo in 
other Places, as in Chancery, and upon an Ippeat to the Mouſe of Tozds, and the Potnt not ftnce 
haben, but acquieſced in ever Unce. | 
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Eftate-tail or Fee. 
( (© By (d) what Words. 22 Er. 


: | . ; n IInſt. 22. a. 
. a Gift be to A. habendum tg him and his Veits ok his Wife . the mat 
torum 26. inter Johannem de Sano Johanne & Willielmum de Yalen- finds in the 
cia, adjudgey by Admittance: | | . 
where the Gift wis to 4 Mari and his Wiſe, and to one Heir of their Bodies, and to one Heir of the Body of 
that Heir only, which being adjudged in Point, ſome ſay it is an Exception out of the Rule, that all Eftates- 
ang 8 4 Common 75 Law; which Caſe vid; Fitz. Tail tg. Cro. Jae. 64. Pl. Com. 29. b. 
1 Vent. 228. g. 2. 


2. (c) So if a Gift be t6 ous 6nd his beits of the Body of Jane 8. ) S 1. 
2 begotten, it is an Eſtate⸗tail, and not a Fees Co. 1. CY Chg: 32 * 


ei . . Co. os 
gh 140. b 26. b. S. P. 


and that it muſt be intended by him begatten, tho fome have faid otherwi. (g) Dillon and rati 


S8. C. Poph. 70, 77. 2 And. 309, 310. 


3. If Lands are given to the Husband of A. and to the Wife of B. and 
to the Heirs of their Bodies, they have preſently an Eſtate-tail in Reſpect 


of the Poſſibility that they may marry. Co. Lit. 26. b. 25. B. 


4 But if Lands are given to two Husbands and their Wives, and the 

- 944 have à joint Eſtate for Life, and ſeveral Inhe- 
ritances, vis. one Hugband and his Wife one Moiety, and the other Huf- 
band and his Wife the other Moiety, and no croſs Remainders or other 
Poſſibility ſhall by Law be allowed. Cv. Lit. 25. ö. 


4. And 
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5. And if Lands be given to a Man and two Women, and the Heirs of — 
their Bodies, they have a joint Eſtate for Life, and every of them ſeveral 
Inheritances, becauſe they cannot have one Iſſue of their Bodies, neither 
ſhall there be by any Conſtruction as of a Poſſibility upon a Poſſibility, that degc 
he ſhall marry one firſt and then the other. O. Lit. 25. b. 184. a. 

6. If a Gift in Tail be made to a Man and his Mother, or to a Man 
and his Siſter, Sc. they have ſeveral Inheritances, becauſe they cannot (a) 
marry together. Co. Lit. 184. 4. ; | 

7. If Lands are given to one and the Heirs Male of his Body, and to 
him and the Heirs Female of his Body, the Eſtate to the Heirs Female is 
in Remainder, and the Daughters ſhall not inherit any Part, fo long as 
there is Iſſue Male, for the Eſtate to the Heirs Male is firſt limited, and 


184 


— 


ſhall be firſt ſerved, and after to the Heirs Female; and Males in Con- his 

ſtruction of Law are to be preferred. Co. Litt. 377. 4. Heit 

ly h. 

— "EY : 8. 

her 

. her 

Eſtate-tail. goo 

| 5 1 by t 

| | 26. 

1 5 | | 4 * 

(a) IF one r. | 6 a Man makes a Feoffment to the Ale of J. S. and his (a) _ 
33 Tſſue Male (b) of his (c) Body, it is not any Eſtate-tail (a) ſpec 
ſemini ſuo, £02 Mant of the Mozd Heirs. Mich. 16 Jac. B. R. inter (e) Nevell Tail 


or exitibus and Nevell per Curiam, altho it be by May of Uſe. 
de coꝛpoze | | | 

ſuo, — he hath but for Life; for tho* the Statute provides, that voluntas donatozis, ac. obſervetur, yet and 
that Will muſt agree with the Rules of Law. (b) The Words, of his Bodp, are not neceſſary to the 
Creation of an Eſtate- tail, for they may be expreſſed by Words that amount to as much, as if Gift to one & he- 
redibus de carne ſua, or heredibus de le, &c, and the Words de cozpoze are not in the Statute, Co. Lit. 
20. b. —— But they mult be expreſſed or implied, for a Gift to a Man and his Heirs Males is a Fee. Co. | 
Lit. 27. a. Salk. 621. (c) That it muſt be expreſſed of what Body, vid, Ahzaham and Twig, genc 
Cro. EI. 478. (d) In as much as every Eſtate- tail was a Fee ſimple at Common Law, the Word with 
Heirs is neceſſary to make one by Grant. Co. Lit. 20. a. Co. Lit. 22. a. 1 Rep. 103. b. 2 Inſt. 333, 334. 
(e) 1 Brownl. 152, 153. S. C. | 


35 f tweet 
2. As if a Man makes a Feoffment in Fee to the Ale of one in Wa 
Tail, the Remainder to J. S. and J. D. and the Heirs Males of the 1 
their Bodies, and fo2 Mant of ſuch Jſſue alterius eorum, to. the Uſe talis « 
of the Survivo2 of them habentis Iſſue Male, and to the Iſſue the 1 
ale of ſuch Jflue Male; and fo2 Want of ſuch Iſſue Male of and 1 


their Bodies, the Remainder to another: By this Gift J. S. and 


] D. have ſeveral Jnheritances, and no croſs Remainder in Tall _ 
8 raiſed by the TUo2ds after, fo2 Want of the Mod Heirs, foꝛ by mai 
fad Way of Uſe an Eſtate-tail cannot be raiſed without the Tod Tſui 
152,153.8.C, Heirs. Mich. 16 Jac. B. R. inter (f) Nevell and Nevell, adjudged in gott 
adjudged. . a Fozmedon on a Special Uerdit. es ©; ſtate 
Wes Jae... 3 (g) If Lands are given to Husband and Wife, and the Heirs of the Lari 


475. S. P. Body of the Wife by the Husband begotten, the Wife hath an Eſtate in 


adjudged, Special Tail, and the Husband but for Life. Lit. Se#. 28. 7 Co 
and- - ©: 8 | 
i ol S. P. Yelv. 131. adjudged, Lan. 17. adjudged, and vid. Stil. 325. Hob. 85. | f 


4 But if Lands are given to Husband and Wife, and the Heirs which 
the Husband ſhall beget on the Body of the Wife, in this Caſe both of =o 
(h) And mp them have an Eſtate-tail, becauſe this Word (h) Heirs is not limited to 


Loy Coos the one more than the other. Lit. Sect. 28. $3 

n his Tom- : ie d | | 

ment 26. a. ſaps, this Mod Heirs is nomen operativum, foz to which of the Donees it is limited it 

creates the en, and if it incline no moze to the one than the other, then both take, If afte: 
| 5. f 
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If Lands are given to the Grandfather, and to his Heirs begotten by 
the Father, and they both die, the Son is in as Heir to the Grandfather 
begotten by the Father, and the Wife of the Grandfather ſhall be en- 
dowed. Co. Lit. 20. b. according to the Opinion of ſome. 


. * . & þ [1 4 % 1 - 


6. If Lands be given to the Son, and to the Heirs of the Body of his 


(a) Father, (the Father being dead) this is an Eſtate-tail within the Equi- (a) So if th 


ty of the Statute. Litt. Sect. 30, the Heirs of 


NT” 1 | „ the Wodp of 
his Gzandfather, the Father being dead, Co. Lit. 27. a. 


. But if Lands ate given to the Son and to his Heirs, of the Body of 
his Father, it is otherwiſe ; becauſe the Grant being to the Son and his 
Heirs, he cannot take as Heir of the Body of his Father, and conſequent- 
ly hath a Fee-ſimple. Co. Lit. 21. a. 33 OS + 

8. If Lands are given to a Widow, and to the Heirs of her Body by 
her late Husband begotten, ſhe hath but for Life, and the Tail veſts in 
her Son by her late Husband, (Heirs of the Body of his Father, being a 
good Name of Purchaſe) and if the Son dies without Ifſue, her Daughter 
by the ſame Husband (b) may intitle her ſelf per forman Hort. Co. Lit. (b) | Rol. Abr. 
26. b. 


| | : 841. E. 1, 2. 
9. If A. having two Sons B. and C. makes a Feoffment to the Uſe of C. 


in Tail, and after to the Uſe of the Heirs of the Body of A. in poſterum 


procreand', and then A. hath Iſſue a third Son, and C. dies without Iſſue, 

the Land ſhall go to the third Son, for the Word in poſterum creates a 

ſpecial Inheritance, (c) tho' without that it would have been a general (e) Fot as 

Tail. Mich. 26 Eliz. 3 Leon. $7. per Wray Ch. Juſt. the Wozd = 
procreatis ex- 


tends to the Aſſue afterwards begot, lo procreandis extends td tht Iſſue befoze begotten, Co. Lit. 20. b. 
and vid. Cro. El. 334. | 


10. If A. makes a Feoffment to the Uſe of himſelf and the Heirs of his 
Body, and for Want of ſuch Iſſue to B. and his Heirs Males lawfully en- 
gendered, and for Want of ſuch Iſſue to the Heirs of A. and after A. dies 
without Iſſue, B. hath not an Eſtate-tail but a Fee- ſimple, becauſe it is 
not mentioned from whom theſe Heirs ſhould come. Hil. 38 Eliz. be- 
tween (d) Abraham and 2 WIRE, Cro. El. 478. adjudged; and tho? it was by (d) Moor 421. 
Way of Uſe, it differed not from other Gifts by Deed. | pl. 592. 8. C. 


| Ave by £ ay | adjudged, 
the Limitation being in Latin, ad uſum B. & hzredum maſculotum ſuorum legitime procteat. & wy defectu 
talis exitus, to the Uſe of A. and his Yeirs, Lit. Rep. 287. S. C. cited, 7 Co. 41, 42. S. C. cited, and 
the Reaſon thereof given, becauſe ad uſum B. & hæredum maſculorum ſuorum, &c. in the genitive Cale, 
and not hzredibus de B. legitime procreat, &c. Salk. 621. S. C. tited. | 


« 
% 


11. But if A. makes a Feoffment to the Uſe of himſelf for Life, Re- 


mainder to B. and the Heirs Male of his Body, and for Want of ſuch 


Iſſue, to the Uſe of C. and of the, Heirs Male of the ſaid C. lawfully be- 

gotten, and for Want of ſuch Iſſue, Remainder to, Cc. C hath an E- 

ſtate-tail, ſo that the ſubſequent Remainders veſt, for if tranſlated into 

Latin, it muſt be hæredibus maſeulit de dict. C. legitime, Ec. that the ſub- 

ſequent Remainders may take Place. Mich. 5 Fat. Beresford's Caſe; (e) (ej Salk. 621. 

Co. 41. adjudged. \ | 185 8 S. C. cited, 
12. If one gives Lands to A. and his Wife, b4berdum to A. and his 

Wife, to the Uſe of them and the Heirs of their Bodies, ahd for Want of 

ſuch Iſſue, to the Uſe of B. and his Heirs, A. ati his Wife have a Tail, 

not by Execution of any Uſe by the Statute, but by Limitation of the 

Eſtate being to the ſame Perſons, and they are in by the Common Law. 

Mich. J Car. between (f) Fenkits and Toung, Cro. Car. 230. Meredith and (f) 1 jon. 183. 

Tones, Cro. Car. 244. adjudged. S8. C. adjudgs 
13. If one makes a Feoffment in Fee tò the Uſe of himſelf for Life, and ©? 

after his Death to the Uſe of his Son 4. and his Heirs, and (g) for * (8) 3 Leon: g. 

| | 0 


* 


Bbb 


* 
* 
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(a) But vid. of Iflue of A. to the Uſe of his own right Heirs, A. hath (a) an Eſtate. 
Bercton and tail, for the ſubſequent Words plainly ſhew what Heirs were intended, 
el, and *tis no more than if a Gift had been to one and his Heirs, vi. Heirs 
i i of his Body. Mich. 8 Mil. between Leigh and Brace, 5 Mod. 266, 26, 
Caſe, (which Sc. adjudged. 

ſeems to be 

S. C.) Lit. Rep. 253, 285, 315, 344. 


—— +. 


ſuarum E hered' & aſignat pred? A. B. & pro defedtu talis exitus, to the 
Uſe of himſelf and his Heirs, A. and B. have a Fee-ſimple and not a Tail, 
for this muſt be conſtrued as a Conveyance at Common Law; and the 
Intention of the Party is not ſufficient, as in a Will, & pro defen talis 
exitus imports nothing, for it is not ſaid pro deſectu talis exitus de c 
rihus dict A. & B. but generally, whereas every Heir is the Iſſue of ſome 
Body. Paſch. 4 Ann. between Idle and Coke, Salk. 620. adjudged by 
Holt Ch. Juſt. Potis and Powell, who ſaid the Word of in Engliſh was 
equal and tantamount to de and ex in Latin. 


Tail. 
(S) Of what Things an Eſtate tail 


may be. 
(b) My ſecond x, (b) AP Eſtate-tail cannot be of a Term, Co. 10. Lovie's 
* 796 3 


H. 7 and vid. Godb. 42+ 


(c) Co. Lit. 2. (c) A O2ant of a Thing which doth not concern Lands oz 
20. a. 8. P. Tenements, noz erceſſable in Lands o2 Tenements, cannot be in⸗ 
tailed within the Statute de donis conditionalibus. Co. 7. Nevill 33. b. 

| Com. Manxell 3. b. | 
(a) Co. Lit. 3. (d) An Annuity cannot be intalled within the Statute, becatiſe 
20. b. S. P. ft fg perſonal. Co. 7. Nevill 33 b. Com. Manxell 2. b. | 
Ade) ADignity, as Earl, Baron, &c. map be intafled within the 
Fol. 838. Statute; fo2 altho' it be inherent to the Blood, yet fo? the moſt 
8 Part they are made Earls and Barons of ſome Place, ſeilicet, 
20. a. S. P. County 92 Honour, City 02 Town, and fo concerns Land, and it 
and vid. Caſes ſhall pap a Reltef, Co. 7. Nevill 33. b. reſolved by all the Juſtices, 


in Parl. 5. f | | | 
5. An Eſtate⸗tail map be created of Offices concerning Freehold, 
6. As an Cſtate-tail may be of the Office of Serjeanty in the 
Church of Nichol, fot the Office is riſing out of the Soil. 18 Ed. 5. 
27. Co. 7. Neville 33. b. | 
7. The Office of Steward, Receiver, oz Bailiff of a Pano: 


(f) But an may be intailed within the Statute, (f) becauſe it concerns Land. 


Office that is Co. 7. Nevill 33. b. 
meerly perſo- | 


tg nl e as if I grant to one, and the Heirs of kis Body, to be Keeper of my Houmds, gc. Co: 
t. 20. A. . | 


1} 8. No CEſſate-taſl can be of a Copyhold, by the Statute de Donis 
[| „ onlp, fo2 the Jnconvenſence, that then it thould not be von 
1 ; T * | | 


* 
. 
* Py » _—_ - ala > zo —— * 
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by Fine 1 Recovery. Co. 3. (a) Haydon 8. B. Curia. Co. 9. 105.. inter () Sav. 66, 
Thornton and Lucas adjudged; ,, Mich. 15 Jac. B. R. inter (t) Lee 69.8. C. 
and Brown, agreed per Cur.am oh Evidence at the Bar; Dubitatur þ,) P ens 
Hill. 6 Jac. B. Placito inter R.ayner.and Powell, Mich, 2 Car. B.-inter g. . e 
(c) Roydon and Nelſon ot a Special Uerdit in an Action of Tref: vid. and the 
pals; adjudged by th Judges againſt the Opinion of Yelverton, Notes there. 


on Argument by the Totirt, which intratur Trin. 18 Jac. Rot. 1951. (©) 2 95 
Co. Lit. 60. 4: hy * 


9. (d) But ik the Cuſtom of a Manoz warrants Eſtates tail of (a) eric and 
Copyholds, and Remainders have been limited over by the Cu- Reeves, S. P. 
om, and enjoyed accomingly, then the Cuſtom cv-operating with I 21+ 
the Statute will make it an Ettate-tail within the Statute; Co. 3. Cb. 368. 
Haydon 8. b. Mich. 15 Jac. B. K. inter Lee and Brown, oh EvtDence and Sander: 
at the Bar the Court ſeemed ſo to incline, and in their Oirectlon con, Cro. E. 
to the Jury admitted 5 fo W the Jury to inquire whe- 597; 


ther there was ſuch a Cuſtom; fo2 ag the Tuſfomt created it, fo it "06g ne 

might be dock d by Cuſtom, Trin. 29 El. inter (e) Hill ant Upcheir gence to prove 

cited, Co. Lit. 60. b. ſuch Cuſtom, 

Giant, Cro. El. 148, 149. 1 Leon 174; 175 and Vf», Poph. 34 4 Bendl. 56 1 822 
2 - 2 » F _ , 4 2 6 0 : III. , . Nep. 5 

| 2 Stil. 450. Cart. 8. 22. Moor 128. (e) My fecond ban 191. B. 18. a which vid, 22 


otes there. 


to. If one makes a Gift in Tail with Warranty, this Warranty is alſo 
intailed, and therefore a Releaſe made by Tenant in Tail of the Warran- 
ty, ſhall not bar the Iſſue, (f) no more than his Releaſe ſhall bar the (f) My frſt 
Iſſue to bring an Attaint upon a falſe Verdict, or a Writ of Error upon Part 600. 
an erroneous Judgment given againſt the Father. Co. Lit. 20. a. 392. 6. Pl. 4. 
11. If one be created a Baronet of a certain Place, to him and the 
Heirs Male of his Body, he hath an Eſtate-tail in this Dignity. Paſch. 
9 Fac. 12 Co. 81. reſolved by the two Chief Juſtices, Chief Baron, At- 
torney and Solicitor. h 
12. But if not created of ſome Place, he ſhall not have an Eſtate- 
tail, but a Fee-ſimple conditional, which will be forfeited for Felony. 
Paſch. 9 Fac. 18 Co. 81. reſolved, 


(T) (g By what W ords. e Where 
| | Limitation by 
33 | NY ; 3 Deed to A. & 
1. (h) If a Man iveth to one & hæredibus de Corpore ſuo exeunti- P:imogenits 
bus, the Rematnder to another & heredibus ſuis in forma — 
prædicta, it 18 f A Tall in Bemalnder, decaule the Toms in makculis 
forma ptædicta tefer to the Eſtate betoſe. 20 H. 6. 36. dad, prime- 
geniti flit, 


lic ve pꝛimogenito fil io in pzimogenitum filium ipllus A. © hered, maſtulozim ſtioztith, & pꝛo defettu ta⸗ 
lis exitus, dc. Smpe and Clown, 1 And. 464. Cro. El. 219. 1 Leon. 211, 212. and vid; Cro. El. 
334. (A) Co. Lit. 26. b. 8. P. ä | 


2. So if the Remainder hav been limited to him & hwredibus ſuis 
prædictis. 20 H. 6. 


if 


1 RE 

3. (i) I g Gift de to one and his Heirs, habendum to him and () C0. L. . 
his Heirs, if the Donee, 02 his Heits of his Body gave Jans of b. dum alt 
their Body, and if (c) they ſhaſl ale without Jffte of their Bodp, be conſtrued 
that the Land ſhafl revert to the Donoz, it is an Eftate-tail in the ewe be Decla- 
Done, and hot a Fee: 35 Aff. 14% 3 
intended in the Premiſſes ; but bib, 4 Roll. Abr. 66. pl. 9. 68. pl. 44. and the Notes there; and vids 
1 Prownk 45. 5 Mod. 268. (k) Salk. 627. a 9 | If 

4 
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4- Tf a Man giveth to one and his Heirs, habendum to him and 
his Heirs, if the Donee hath Jfſue of his Body begotten, and it 
he dies without Heir of his Body, that the Land ſhall revert ta 

(a) Where the Dono, (a) it is a Tail in the Donee. (d) 35 A. 14. adjudged, 


one gives 

Leaks to one and his Heirs in the Premiſſes, he may by the Habendum ſhew and explain what Heirs he intended 
in the Premiſſes. 2 Rol. Abr. 66. pl. 9, 10. 68. pl. 24. which vid. and the Notes there, and vid, the Caſe of 
Cooper and Franklin, Cro. Jac. 400. Moor 848. pl. 1152. 1 Rol. Rep. 332, 384. Godb. 269. and 1 Brownl, 
45- Palm. 136. (b) Fitz. Tail 17. S. C. | 


5. Tf a Man giveth to another and his Hefrs, habendum to him 
and his Heirs, if he ſhall have Heirs de Carne iua, and if he _ 
not have anv Heirs de Carne, then the Land ſhall revert to the Do: 
no2 and his Heirs, with a Clauſe of Warranty to the Donee- and 

his Heirs de Carne ſua, it is a Tail, tho' the firſt 4 purport a 
Fee, fo2 his Intent appears by the whole Deed conjoin'd together, 
0 2 Tail that he intended a Tail. (c) 37 AM. 15. adjudged, | 
1 . k 


5 Mod. 269. S. C. cited, Bridg. 2. S. C. cited, Cro. Jac. 476. S. C. cited, Cro. El. 526. S. C. cited. 


Jb. (d) Ita Feoffment be made to A. and his Heirs, with Mar- 
KR bf ranty to him and his Heirs, & ſi contingat that he dies without 
(a) 5 Nied. Deir of his Body, that it ſhall remain to B. in Fee; it is an E- 
268. LP cited. ſfate-tail in A. fo2 the Limitation of the Remainder explains what 
(e) Mod.269. Peirs of A. are intended. Mich. 5 Jac. B. R. inter (e) Watt and 

S. C. cited. Waſtfield, per Curiam, àdjudged. | | 
7. If a Man makes a Deed of Feoffment of Lands to A. and his Heirs, 
and another Deed of the ſame Lands to 4. and the Heirs of his Body, 
and delivers Seiſin according to the Form and Effect of both Deeds; in 
(f) 2 Rol. this Caſe he cannot take a Fee in both, as (f) ſome hold, becauſe Livery 
Rep. 23. was made upon both Deeds, and therefore others hold it ſhall enure by 
Moieties, viz. to give a Tail in one Moiety with a Fee expectant, and a 

Fee- ſimple in the other Moiety. Co. Lit 21. 4. 5 

8. If one lets Lands to A. for Life, Remainder to B. in Tail, Remain- 
der to C. in forma pred. tis void for the Uncertainty; but if the Remain- 

der had been to C. in eadem forma, it had been a Tail. Co. Lit. 20. b. 


—_—_— 
— — — 


(U) By what Words a Tail may be 
made by Implication. 


I. Deviſe to A. till his Heir comes to twenty-four Pears of 

Age, and then to the Peir and his Heirs fo2 ever, and when 
he comes to twenty-four, he ſhall have a third Part fo2 Life, and 
if the Heir dies befoze twenty-four, then he ſhall Have fo? Like; 
and after the Oeceaſe of A if the Heir hath not any Tſſte, Re- 
mainder to the Deviſoz's Daughter, Rematnder to the right Peirs 
of the Deviſoz, the Heir comes to twenty-four, pet he hath no 
Tail, but Fee. Dy. 2,3. Ma. 124. 38. adjudged, 

2. Ik a Deviſe be to one in Tail, Remainder to another in 
Tail, Remainder to another in forma predicta, this laſt Remainder 
hath a Tall alſo. Dubitatur. 5 H. 4. 4. Otherwise on a 
Gzant. Dubitatur. 5 H. 4. 4. 

3. Tf a Man Deviſeth a Meſſuage to A. his Daughter and her 
Heirs, and another Meſſuage called his great Meſſuage to T. his 
Daughter, being of the Age of eight Years, and to her Heirs; and 
if ſhe dies befoze the Age of ſixteen Pears, Alice then living, * 
| : | 


Sm vn... 
N 2 


Aan Nas 


Contingency ſubſequjent. c Dy. 16 El. 330. 20. (a) Clache's Cale, per (a) Bridg. 86. 
3. verl. 1. S. C. cited, 

8. 33 and faid by Pemberton Chief Juſtice, that he had heard great Opinions, that 23 
not Law. c 


4 Ik a Pan deviſeth Land to R. his Daughter fo2 Life, and it 
ſhe marry.after my Deceaſe, and have Meir of her Body, that then 
that Heir ſhall have it after her Death, and the Heirs of their Bo⸗ 
dies, per eadem verba; and it ſhe happen to die without Iſſue, then 
J deviſe it to P. my Daughter, &c. it is an Eſtate-tail in R. and 
her Heir ſhall not take by Purchaſe on a Contingency, Dubitatur, 
Hill. 37 El. B. R. inter (b) Clarke and Davie. (b) Clark 


and Dap 
Cro. El. 8 13. S. C. adjourned, Moor 593. pl. 803. S. C. ſaid to be adjudged contra, viz, that ſhe had not an 


Eſtaterta il, but for Life, and that. her. Heir ſhould take by Purchaſe, Lilly and Taploz, Ow. 148. ſeems to 
be 8. C. and Court divided, 2 Levinz 60. S. C. cited, 1 V. ] 4+ 


5. Ik Mention be made fn a Deed of the Heirs of the Body of 
J and afterwards limits an Eſtate to him & hæredibus J. prædicti, it 
S a good Tail. 42 E. 3. 5. b. 

6. Ik a Man deviſeth that his Land ſhall deſcend to J. his Son 
and: Heir, and that his Executozs (all take the P2ofits of them 
(e) till the Son dies without Iſſue; Pꝛoviſo, that if his Son dies (c) This ſeems 
without Iſſue, that then all the Land ſhall remain to the right Heirs . 2 
and Poſteritp of the Deviſo2 and his Name koz ever, it is an E- beer 


* 


ent. 226. S. C. cited. 


a . th 
ſtate⸗tail in J. clearly. Mich. 12 Jac. B. inter (4) Cumbden an Clarke SS 8 C 
per Curiam. Des Sober, the 
| ecurtors 


were appointed to take the Profits till his Son carae to twenty-four. (d). Hob. 29. $. C. adj 
1 Brownl. 129. S. C. but S. P. does not appear. udged, 


». Ik a Copyhold be ſurrender'd to the Uſe of A. and B. his 
Son, and the Survivoz of them, and fo2 Want of Jſſus of the 
©3ody ok B. begotten, the Land ſhalt remain to J. 8. Jn this Caſe 8 
B. hath dut an Eſtate fo2 Lite, (e) it being by Act executed, not by ) That an 
a Cl, becauſe there wants the TWozd (Heirs). Trin. 10 Car. B. R. 75 * 
inter (f) Scygood and Hone, adjudged per Curiam on a Demurrer. ie by Im- 
Intratur Mich. 8 Car. Rot. 195. plication upon 


der, tho it may in a Will. Mid. 1 Brownl. 1 27. Salk. 621. 2 Jon. 174. | (f) Cro. Car. 366, 367. S.C, 
adjudged, 1 Jan. 343. S. C. adjudged. . 


8. If one having Lands in A. and B. deviſes all his Lands to his Son 
and his Heirs, and if he dies without Iſſue, then he deviſes his Lands in 
A. to C: and his Heirs, tem, He deviſeth his Lands in B. to D. and his 
Heirs, the Son hath an Eſtate-tail in the Lands in B. the Remainder to D. g Waltop. 
and his Heirs; for this is no Countermand of the Deviſe to the Son, but and Darby, 
ſhall be conſtrued as a Deviſe to D. on the Failure of Iſſue of his Son. Lex. 209. 


Trin. 8 Fac. between (g) Brown and Jes, Cro. Fac. 290. adjudged. a 2 
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Pol. 840. (X) (a) (b) Bars of Eſtate-tail. 
e IF, a Recovery be had againſt Tenant in Tail on Title 
wer reg half found againſt him per Pais, ſcilicet, ne dona pas, the Iſſue is 
or bind his batr'd fo2 ever, and hath no other Remedy but Attaint. (d) 34 H. 


Iflue, unleſs 6, 2. b. per Priſot. 
by ſuch Means 


as the Laws and Statutes allow. Hob. 203. (b) —— By Fine, vide under Title Fines, —— By Re- 
covery, vide under Title Becovery. — By Warranty, vide under Title Woucher or Warranty, 
(e) Co. Lit. 393. b. 6 Co. 7. b. (d) Br. Fauxifier de Recovery 4. S. C. 


le) Co. Lit. 2. (e) But if the Recovery be by Default, oz by other Special 
20.4. >.” Matter, 02 the Iſſue doth not go to the Title of the Gift, (f) the 
(0 For this Deir may falſify every ſuch Point. (8) 34 H. 6. 2. b. per +riſor. 
vid, Co. Lit. But there Moyle ſaid, that a Recovery againſt Tenant in Tail 


61. a. A 
561.a.. ., thall bind the Aue 


her de Recovery 4. S. C. 


3. A Recovery in a Writ of Right againſt Tenant in Tail, without a 
Voucher is no Bar of the Intail. Co. Lit. 358. a. 

4. If Tenant in Tail, the Remainder over in Fee Ceſſe, and the Lord 
recovers in a Cœſſavit, this will not bar the Tail, for the Iſſue ſhall recover 
in a Formedon. Co. Lit. 373. a. 


(V Tail at Common Law. 


r. W ven Land was given to one and the Heirs of his Body, 
after Jſſue he had (h) a Fee, becauſe then the Condition 

2 one, was perfozmed. 18 Aff. (i) 58. (K) 18 E. 3. 46. 

he Courſe 

75 not altered by the having of Iſſue, for if the Donee had Iſſue and died, the Lands had deſcended 

to his Iſſue; yet if that Iſſue (without any Alienation) had died without Iſſue, his collateral Heir ſhould not have 

inherited, becauſe he was not within the Form of the Gift, viz, Heir of the Body of the Donee. Co. Lit. 

19. b. 7 Co. 34. b. 35. a. 2 Inſt. 334. (i) This is printed here as in the Original, but there are not 

ſo many placita in that Year, but I ſuppoſe it ſhould be 18 Af, 5. or intended fol. 58. (k) Fitz. Tail 

16.6 $8 -- 
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(Z) By whom it might be dock'd. 


(1) soo. b. 1. ( FF husband and Mike were ſeiſed to them and the Heirs of 
9 Co. 140. a. their Bodies, the Pugband alone after Jfſue could not 


have dock d it, but the Jfſue after his Death ſhould have had his 
Cui in vita. 21 E. 3. 45. Co. Lit. 19. 


2 IG (A) (a) (b) At 


the 


> 3. 
rend 
wit] 
and 
judg 
(i) © 
13. 8 
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(A) (a) (b) At what Time it might beg f 


, (0) Theſe 
dock d. | Rules yet hold 
in Annuities, 

er 


. Aﬀecr Iſſue the Donee might Bar the Jſſue by Alienation. Tg wor 


7 H. 4. 46. pl. 6. 18 E. 3. 56. b. Admitted by Jſſue, Co. Lit. 19. intailable by 
the Statute. 
7 Co. 35. a. Co. Lit. 19. a. 


2. (c) After Jſſue he might bar the Juue by Foxfeiture fo2 Felony (0 2 Ing. 
o Treaſon. 7. H. 4- 46. pl. 6. Co. Lit. 19. 334. 8. P. 
z (d) Ik Donee in Tail at Common Law had alfened bekoze («) ; Co. 35. 
Tſſue had, and afterwards had Iſſue, that Alienation ſhould bind 2 Int. 333. 
him, becauſe he claimed a Fee, Co. Lit. 19. 5 
4. But in that Caſe, if the Jfſue died without Jſſue, that Alie- 
nation (ſhould not bar the Oonoz, but he might re-enter, becauſe at 
the Time of the Alienation he had not Power to bar the ]Poſſibility 
of the Donoz. Co. Lit. 19. 
5. (e) If Lands had been given to the King and the Heirs of his Body, (e) 1 Co.44.by 
he could not before Iſſue have aliened, but only to bar his Iſſue (as a 
common Perſon might have done) but not to have barred the Reverſion, 
which would have been a Wrong in the Caſe of a Subject, and the 
King's Prerogative cannot alter or inlarge what the Donor gave him. Co. 
L. 29: 6 ne 
6. If the King before the Statute de donis Conditionalibus had made a (f] Not to 
Gift to one and the Heirs of his Body, the Donee poft prolem ſuſcitatam bar the Re- 


might have aliened, (f) as well as in the Caſe of a common Perſon. Co. — 43 * 


Lit. 19. a. b. 5 9 Co. 132. b. 


2 1 * . . * 28 * 1 


Frankmarriage. 
(B) (g) How it may be created. r 
one haben⸗ 
„Ic map be created without Deed, 39 H.6. 30.b. e ae e 
2 Jt may be created by this TWo2zd Frankmarriage, without cum alia of 
the Wo2ds Heirs of the Body, &c. 20 H. 6. 36. b. the 771 | 
| . 21. Aa. 


Cro. Jac. 434. and vid. Godb. 19. Ow. 26. 
(h) By the 


By what (h) Moꝛds. 
Words In li⸗ 


3. (i) Jf a Man gives Land with his Couſin in Frankmarriage, berum Ma⸗ 
rendzing Bent, this Reſervation is void, becauſe it cannot ſtand Paas or an 
with the Effate to render any Rent befoze four Degrees pafled, j.rirance in 
and ſo good Frankmarriage. (k) 4 H. 6. 22. Contra 26 Aſſ. 66. ad- Special Tail 


judged, a Rent and Knight-Service reſerved. i errand, 
(i) Co. Lit. 21. b. S. P. Godb 19. S. P. arguendo, (K) Br. Frankmarriage 3. S. C. Br. Reſervation 


13. S. C. 


* 


15 4 K 
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(a) Moor643. 4. (a) Ik a Gift be in Frankmarriage to Husband and TUife, 
pl. 888. L. P. habendum to, them and their Peirs in Fee, ) the Fraukmarxtage 


Web nd . is deſtroyed; and they have an Eſtate in Fee, Oemurrer. to H.s. 16, 
otter, L. P. 


Owen 26. Godb. 19. (b) So if the Remainder in Fee be limited to a Stranger, becauſe then they cannot 
hold of the Donor. Co. Lit. 21. b. 9 Co. 14. a. io Co. 117. b. —— Otherwiſe where Remainder in Tail. 
reſerving Reverſion to Donor. Co. Lit. 21. b. Godb. 20. Ow. 26. | 


(c) But vid. 5, The Gift muſt be in Conſideration of: Marriage either to à May 
8 5 with a Woman, or (c) as ſome ſay to a Woman with a Man. O. Lit. 21. h 
6. The Woman or Man that is the Cauſe of the Gift muſt be of the 
Blood of the Donor. Co. Lit. 21. B. | 
d) Godb. 19. », Such Gift may be made as well (d) after Marriage as before. Cz, 
„ 
8. If one gives Lands in Frankmarriage, and the Words of the Deed 
are, Dedi & Conceſſi J. W. in liberum maritagium Johanne filie meg, this 
e) Godb. 18. js. good, tho' according to the uſuat Form it ſhould be cum Johanna fiiz 
>. C ADJU03- „ea. 25 Eliz. between (e) Heb and Potter, Ow. 26. adjudged per totan 


ed. Moor 643. f 
8. C. id. Curiam. 


. aa -_ ——_———— 8 1 e 
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Cohn Tail (*) Special. 
(*) Where a 


and the Hei (C) By what Words. 
lale of her | 


ern J Land be given to Þusdand and Mike, and to the Heirs of 


ries and hath their two Bodies, and if the Husvand dies without Heir of 
Iſſue by one the Body of the Tlife, the Remainder to a Stranger, it is a Spe- 


ſurnamed rfal Tail in the Wife, inaſmuch as it was erpeeſly limited to her 


— re, bekoze. 30 E. 3. 18. b. 


xc. Sal. 570 2. But if a Gikt be to the husband and his Heirs of the Body 
of his Mike begotten, and if the Dugband and Mike ſhall die with: 

out Heirs of their Bodies, the Remainder to another; yet it ſeems 
the Wife hath not any Eſtate by this Implication againtt the ex: 
p2eſs Limitation bekoze. 30 E. 3. 18. b. 


— — - — 2 — CID TY — —— — 


Ly r 
* kw * T ER ” * _ 


Tail at Common Law. 
(D) Deſcent. 


(f) 800.36. 4. 1. (f) N Land at Common Law had been given to one, and to 
S. P. the Heirs of his Body, the collateral Heirs, who were not 
(e) Firz. Tai Of the Body of the Donee, ſhould never inherit, altho' the Donee 
16. S. C. had Iſſue befoze his Death. (g) 18 E. 3. 46. 18 Aſſ. 58. Co. Lit. 19. 
() S Co.35.b. 2. (h) Jf Land had been given to one and his Heirs Male of his 
L. P. Body, and afterwards. he had Iſſue a Pale and a Female, and af- 
(i) Fita. Tail terwards the Male died, the Female ſhould inherit the Land. () 
16. S. C. 18 E. 3. 46. 18 Aſſ. 58. contra Co. Lit. 19. 

3. It Lands had been given to Husband and Wife, and the Heirs of 


their two Bodies, and they had Iſſue, and the Husband had died, and — 
hy | 


Eſtate. I93 
had married again and had Ifſue, on Failure of the former Iſſue this Iſſue (2) But now 


(a) might have inherited. 8 Co. 35. b. Ul. 2. he 


— 


Tail 
(E) Deſcent of it. 


x. (b) If an.Eftate be given to one fo2 Life, Remainder to the (b) Bu whers 


right Heirs of the Body of J. S. if the Tail attached on Lande nere 

the Son of J. S. and he enter'd after the Death of the Leſſee, and 0 * 

died without Jſſue, the two Bzothers ſhall not have the LAND to the Lei 

by Fo2ce of the Tail, becauſe the Elder was Purchaſoz, Dy. 4, 5 of her Body 
| * 


- | 6 her late 
Mar. 156, 25. Husband, the 


Tail veſted in the Son, and upon his Death without Iſſue, it was ſaid the Daughter by the ſame Husband might 
per fozmam doni intitle her ſelf. Co. Lit. 26. b. It is certain, that in ſome Caſes one may have the 
Lands per fozmam doni that is not Heir of the Body of the Donee. Co. Lit. 20. a. 220. a. but vid, 1 Rep. 
104. a. Cro. Car. 24. 1 Mod. 238. 2 Leon. 25, 26, 27. 5 


2. In the Caſe of (c) Littleton, of a Gift to the Son and the (0) Littl. Sea. 
beirs of the Body of his Father; it ſeems the ſecond B2other ſhall 3*- 
not inherit the Tail. Dy. 4, 5 Ma. 156, 25. quere. | 

3. (d) If a Devile be to one and his Heirs Male of his Body, (d) Co. Lit. 
if the Donee hath Iſſue a Daughter, who hath Jſſue a Son, the * Co: 
Son ſhall not have the Land, fo2 the Deviſe doth not extend kur⸗ Tu. 1 
ther than to ſettle the Eſtate, and not to direckt the Deſcent. (e) 18. to the 
9 H. 6. 23. b. (F) 6 12. b. contrary de. 

nied to be 


Law; for tho' by Deviſe an Inheritance may be created by other Words than by Gift, yet cannot a Deviſe di- 
ret an Inheritance to deſcend againſt the Rules of Law; and vid. 1 Rep. 85. b. Hob. 32, 33. S. P. and the 
Opinions in H. 6. and Fitz. Title Debiſe 18. to the contrary denied. (e) Fitz, Deviſe 2. S. C. Br. De- 


vie 5. S. C. (f) Br. Deviſe 32. S. C. 


* 
— 


. 


(F) What (g) Charge made by Tenant 8388 
in Tail ſhall bind the Iſſue. Ae 
N charged the 
J Tenant in Call acknowledgeth a Tenure of the King (h) {5s vi = 
by Eftoppel, yet the Jüuue ſhall avold it by: the Statute, nec mon, gc. 
per Factum, &c. 0 1 H. 4. f. 2ntt. 334. 
— But cannot ſince. 2 Inſt. 335. 1 8 
ceſtor. 1 Rol. Abr. 875. 


6. EIS | : . Co. Lit. 19.2. 
(h) Where the Iſſue in Tail ſhall not be bound by Eſtoppel of * 
(i) 1 Rol. Abr. 875. pl. 1. S. C. Dp 


* Ik Tenant in Tail chargeth the Land, the Iſſue may defeat it. 
«3."24.'D0. 1 e ee 
3. Ik Tenant in Tail granteth Eſtovers to another, it is void 
by his Death. (k) 38 E. 3. 23. bd. Hs 5%) Br. Entry 
f ETD | 3 Congeable 
$2.5 77. S. C. Br. Recognizance 7. S. C. 


* 4. Ik Tenant in Call acknowledgeth a Statute oz Recognf- AA 
Bec on which the intailed Land is extended, the Jfſue after his. #2 4 
cath may ouſt him, 38 E. 3. 23. b. 18. b. admitted by Iſſue 38 AC: 


5. If 


5. adjudged, 
jung 44 


— 
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Eſtate. | 


(a) Sois the $5. Ik Tenant in Tall grants the (a) Ueſfnre of his Woods, m 
Original. dies, the Gzantee cannot cut the Mood afterwards; contra 38 E. 


3. 24. 
6. Ik Tenant in Tail fozfeits the double Uatue of the Marrtage 
an mes © the 1 ſhall retain the Land till it be levied again the 
ue. 1 H. 4. 5. b. | 


5 
3 
th att RJ 4.4. 11 


— i 


6) My e (G) (b) What Charges made by Tenant 


— 


Part 780. A. 7 o . | 

1, 2, Gee. in Tail ſhall bind the Iſſue. a 
| * 

043% 28. 1 Tenant in Tail grants a Rent to him who hath Right to th 

| And. a0. the Land fo2 a Releaſe of his Right, it ſhall bind the Jſue, ci 


s.P. becauſe the Jſſue hath (d) Advantage by the Releaſe. (e) 44 E. ;, 


2 Bulſt. 43. Octa. Lumb. 22. Com. 436. b. 
(4) If there be | 

a Giſt in Tail, upon Condition, that the Donee, ac. may alien for the Profit of his Iſſue, it is good. Co. Lit, 
224. b. (e) Fitz. Charge 7. & C. 1 Co. 94. b. S. C. cited, 2 Brownl, 67. S. C. cited, 10 Co. 37. b. 
S. C. cited. 0 


00 Pl. Com. 2. (f) So if the Rent be granted by Tenant in Tail to him who 


bos dea pꝛetends Title to the Land, it ſhall bind the Taue. 8 H. 6. 23. 


(g) Noy 80. 3. (g) Ik a Man deviſeth Land to J. S. and his Heirs, on Condi: 
S. P. tion that he ſhall grant a Rent in Fee to J. D. and that if J. 8 the 
Donee dies without Iſſue, that the Land ſhall remain to a Stranger, 
and dies, and es. grants the Rent accoꝛdingiy, and dies; this Gant 
ſhall bind the Iſſue, becauſe it was not againſt the Will of the 
Teſtato2, but with his (Will, and it was 38 koꝛ the Pꝛeſerva⸗ 
tion of the whole Eſtate, fo2 if it had not been done, the Condition 
had been bzoken, And the Oonee did not make this Gzant meerly 
by Fo2ce of his Intereſt, but alſo by Fozce of an Authozity given 
by the Deviloz. And ſome ſay that the Donee is ſeiſed in Fee till 
the Rent granted, and afterwards is Tenant in Tail by this De- 
viſe, foꝛalmuch as it doth not limit a Tail at firſt but a Fee, Mich, 


e,. Jac. 15 Jac. B. R. inter (h) Dutton ant Ingham, per totam Curiam. 
4 27. S; 32 . 
a4judged, Poph. 131. S. C. adjudged, 5 Mod. 267. S. C. cited. My firſt Part 780. pl. 1. S. C. 


4. So if a Deviſe be made to another in Tail, on Condition 
that he ſhall grant a Rent in Fee, and he doth it acco2dingly, and 
dies, his Iſſue ſhall hold it charged with the Rent koz the Reaſon 

- afo2eſaid, fo2 it is mired with the Authozity of the Deviſoz, Mich. 
(i) Con. Jac. 15 Jac. B. R. inter (i) Dutton and Ingham, per Curiam. 
Poph. 131. S. C. My firſt Part 780. pl. 1, 2, gc. 


F. If Tenant in Tail aſſigns a Rent out of the Land to a Woman that 
is intitled ro Dower thereof, not exceeding the yearly Value of her 
Dower, and dies, this ſhall bind his Iſſue. Paſch. 34 Eliz. between Bick- 
ley and Bickley, 1 And. 287, 288. reſolved by two Judges. 


2 | (e) What 


Eſtate. 195 


— 


— 


4 


(H) What Charges made by Tenant in 
Tail ſhall be void as to one, and not 
againſt another, as the Iſſue, (a) and o 


riginal itisen, 


thoſe who claim under the Tail. and I ſuppoſe 


miſpri 
there 
I. 1 the King giveth in Tail, and afterwards the Donee leaſeth 
fo2 Pears, rendzng Rent, and dies, his Iſſue of full «ge, 
and this is found by Otfice, this Leale is not of Effet againſt the 
King, fo2 he ſhall have primer Seiſin as of Land in Poſſeſſion, 
and yet it is not void againſt the Iſſue, but that after Livery ſued, 
the Jſſue by Acceptance of Rent will make it good. Co. Lit. 46. 
_ (b) Auſtin's Caſe, P. 2, 3 Ph. & Mar. to be adjudged in the Ex- / co. 8. b. 
chequer. . C. cited. 
2. Ik Tenant in Tail leaſeth fo2 Peary, rendzing Rent, and af- 


Lit. 46. | | | 

3. (c) So if Tenant in Tail leaſeth fo2 Pears, reſerving Rent, 0 7 co. s. b. 
and afterwards dies without Iſſue, his Mike priviment enſeint, and s. F. 
he in Reverſion enters, the Leaſe is void againſt him; but after the 
Iſſue is bo2n, the Leaſe is good againſt him, if it be made acco2d- 
ing to the Statute, and otherwiſe voidable. Co. Lit. 46. 

4 (d) If Tenant in Tail leaſeth fo2 Pears, to commence ten ns 
Pears after, reſerving Rent; Tenant in Tail dies, the Ilue en- Font, 
ters and makes a Feoffment, and afterwards the ten Years expire, L. b. Sid. 
and afterwards the Leſſee enters, if the Feoffee accepts the Rent 261. held by 
of the Leſſee, the Leaſe is made good; fo? it cannot be certainly it te Fut. 
known, whether the Jſſue avoided it, o2 not, by his Entry, and den! 7. 


therefore it thall be at the Eleition of the Feotfee to make it good, 10 er. 
02 not. (e) Co. Lit. 46. b. (Quere it) Vide Com. 437. ed, Raym. 


132, 134. ad- 
journed, 1 Keb. 778, 910. adjourned, Carth. 261. cited, and ſaid by Juſtice Dolben, that this Cate IF miſ- 
reported by Diderfin, for that no Judgment was given therein, 4 Mod. 6. cited, and faid by Dol ben, that 
the Caſe was neither well ſtated or well reported by Diderfin, and vid, as ſtated in 4 Mod. 1. Show. 378. 
(e) 1 Rol. Abr. 831. pl. 2. S. C. Salk. 338. S. C. cited, and denied to be Law by Epzes, G::gozy and 
Dolben, Carth. 260. cited, and held by the Chief Juſtice to be good Law, tho' the other three Juſtices doubt- 
ed, 1 Show. 378. S. C. cited. | | 


5. If Tenant in Tail before the Statute 27 H. 8. had made a Feoff- 
ment in Fee to the Uſe of himſelf and his Heirs, and he and his Feoffees 
had made a Leaſe for Years, rendring Rent, and after the Statute, Te- 
nant in Tail had died ſeiſed, and his Iſſue before any Entry or Accept- 
ance of the Rent had aliened by Fine, his Alience ſhould not have avoid- 
ed this Leaſe, for it was not meerly void by the Death of Tenant in Tail : 
without an actual Entry made by the Iſſue. (f) Mich. 33 H. 8. reſolved (f) 2% 9: a. 


by the better Opinion of both Courts, except Saunders. een 


1 | S8. C. cited, 4 Mod. 5. S. C. cited. 


6. If a Woman being Tenant in Tail leaſes for thirty-one Years and 
then marries, and they have Iſſue, and the Wife dies, the Husband be- 
ing Tenant by the Curteſy, ſhall not avoid this Leaſe; and if he ſurren- 
ders to the Iſſue in Tail, he ſhall not avoid it during the Life of the Huſ- 
band. 6 A. (C) Putterel's Caſe, Dal. 65. pl. 28. ME. 


200. S. C. 
adjudged, Ow. 83. 8. C. adjudged, Moor 8. pl. 30. S. C. can. 
| 7. If 


* 


1 96 Eſtate. 


7. If A. and B. his Wife are 'Tenants in Tail, the Reverſion in A. in 

Fee, and A. dies, and his Son and Heir being the Iſſue in Tail, makes a 

Leaſe for forty Years, to begin after the Death of B. rendring an yearly 

Rent, and dies, and afterwards the then Heir and Ifſuc in Tail levies a 

1 Med. Fine, the Conuſee ſhall not avoid this Leaſe. Mich. 10 Fac. between (a) 
3. C. cited, Erington and Erington, 2 Bulſt. 42, 43, &c, ſeems the better Opinion, tho? 


* 


and ſaid the no ſudgment. 
Leaſe was | 
good againſt him as well by Eſtoppel as Intereſt out of the Beverſlon in Fee, 1 Show. 384. 


CE 


8. If Tenant in Tail acknowledges a Recognizance for 1000 J. and dies, 
and a Scire facias is brought againſt the Iſſue in Tail, pending which he 
makes a Leaſe for Years, and pleads to the Scire facias Riens per Deſcent, 
which is found againſt him; now as the Iſſue is bound by this Verdict, 
ſo is his Leſſee, and he cannot falſify, there being no Covin. Mich. 14 Fac. 


(0 64. between (b) Crawley and Marrow, 3 Bulſt. 245. adjudged. 

* adjudg⸗ 8 wi | 
ed, and moꝛe fully and plainly ſtated, 1 Rol. Rep. 424, 443. S. C. adjudged, where it is ſaid, that it 
was found he had theſe Lands by Diſcent in Fee, upon which Judgment was given ther ſhould be 
Cubjett to the Extent, Vide 1 Rol. Abr. 876. pl. 4. 


9. If Tenant in Tail grants a Rent-charge, and after makes a Leaſe 

(c) The warranted by the Statute, and dies, the Eſtate of (c) the Leſſee ſhall be 

Feoffecs of ſubject to the Rent-charge. Hil. 21 Fac. in the Caſe of (d) Croker and 

8 in Kel/y, 2 Rol. Rep. 489. agreed by two Judges. | 
ail, and | 

all that come to the Land under Tenant in Tail, by any Aſſurance made by him whereby the Tail 

is barred oꝛ diſcontinued, and tho' not barred oz diſcontinued (except the Iſſue in Tail, who is help'd 

by the Dtatute) ſhall hold the Eſtate charged with the Leaſes and Charges made by Tenant in Tail, 

1 Show. 377, 385. N. Dyer 51. b. Margin. My firſt Part 781, 782. pl. 10, 11, &c. (d) Bridg. 28, 
S. C. and S. P. and vid. 1 Mod. 110. OY! | 

10. If A. is Tenant in Tail in Remainder after a Leaſe for Years, Re- 

mainder to A. in Fee, and A. makes a Leaſe to begin at a Day to come, 

and dies before the Day, and his Ifſue levies a Fine, the Conuſee ſhall 

be charged with this Leaſe ; for the Tail by the Statute being made as a 

| particular Eſtate, is extinct and merged, being united with the abſolute 

(e) Cart. Pee. Lil. 5 Will. between (e) Symonds and Cudmore, Salk. 338. adjudged, 


257, &c: S. C. | phe 
adjudged, 4 Mod. 1, &c. S. C. adjudged, 1 Show. 370, &c. a long Argument upon the Cafe, 


11. (f ) A. is Tenant in Tail, (g Remainder to the King in Fee, and 


90 __ A. makes a Leaſe for Years, and is after attainted of Treaſon, by this 


made a the Tail is merged, and as much gone as if Tenant in Tail was dead 


Quere. without Iſſue. In the Caſe of Symonds and Cudmore, Salk. 338. ſaid. 
Dyer 115. | 
pl. 65. (2} Otherwiſe if the Remainder had not been in the King. 1 Show. 377. 


NM (I) (h) What Charges made by Tenant 
ora” in Tail ſhall be void by his Death, 


general Rules 


was, and what only voidable, and who ſhall 


Vid. 1 Show. 


373-37 avoid. 


( out. J Tenant in Tail of a Panoꝛ to which an Advowſon is ap- 
and vid. pendant, grants the next Avoidance of the Advowſon, and 
i Bulſt. 31, Dies, and the Jſſue enters into the Mano, (k) the G2ant is vold, 


. 35. A 
My tecond Part 672. pl. 6. (k) So if his Son and Heir had joined, becauſe it could be no Confirmation 
by him when he had nothing. My ſecond Part 140. S. 2. 


Wu becauſe 


* OD) n& mw \S © 


able (e) by Claim or Action. 3 Rep. 85: b. 
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vecauſe it is a Thing which lies in G2ant, whereof no Formedon (a) Rol Rep. 


lles, and no Reut is reſerved thereon. Paſch. 13 Jac. B. R. (a) in- 190. 8. 


ter Bowles ahD Walter. Such Judgment given in Banco, affirmed in 8 
qa CUrit of Erroꝛ. | | Es large.” 
2. Ik Tenant in Tail leaſeth fo2 Years to commenice at Michae!- 

mas nert following, rendzing Rent, and dies befo2e Michaelmas, and 
the Jſſue enters into the Reſidue of the Land deſcended, yet he may 
make this Leaſe good by Acceptance of Rent after Michaelmas, 
becauſe his Eletion was not come bekoze. (b) Paſch. 13 Jac. D. R. 
by Coke laid to be ſo adjudged in Banco. | 


(b) 1 Rol. 


Rep. 190. 
S. C. and S. P. 
per Coke, 1 Show. 384. S. C. cited. 


3. (e) Jf Dusband and Wife ſeiſed in Cail to the Heirs of their (c) Sn. 31, 


Bodies begotten, the Remainder to the right Heirs of the Hul 38. F. 44 


band, and afterwards the Dusband dies, and the Jſſue of their 


Bodies levies a Fine to J. S. in the Life of the Mike, and after- 


wards the Mike make a Leaſe fo2 thirty Pears, rendzing Rent, 

and dies, the Conuſee ſhall not avoid this Leaſe at Common Law, 

fo2 the Eftate-tail is barr'd by the Fine; and the Leaſe is good 

being made by the Mie when ſhe was Tenant in Tail, and ſo not 

void againſt the Jſſue if no Fine had been levied; and now the 

Fine hath barr'd the Iſſue and the Jntail, and the Conuſee doth 

not come in in Puvitp of the Tail, but is a Stranger to it, and 

therefoze he cannot avoid it, and therefoze the Leaſe is good as 

long as there is any Jſſue of their Bodies. Hill. 22 Jac. B. R. in- 

ter (d) Croker and Kelſey, per Curiam, adjudged on a Special Uer: (4) Cro. Jac, 
dit, and afterwards affirmed in a Writ of Errop in the Exchequer: 98. 339. | 
Chamber, without any Doubt; but the Doubt of the Cale was, , „ Jon 
whether it was void by the Statute of 11 H. 7. it being the Joins 60. 61.8. C. 


ture of the TWite, adjudged, 


| „ ATORTICE 72] 2 Rol: Rep. 

490, 491, 498. S. C. adjudged, Bridg. 27. S. C. adjudged, Hut. 84. S. C. adjudged, but the Report of this 
Caſe in the ſeveral Books varies; in moſt of them it appears, that the Fine was levied to the Uſe of the Conuſor 
and his Heirs, and he deviſed to J. S. who came not in Privity to avoid the Leaſe ; but where in Bridg. it 
is ſaid the Mother joined with the Iſſue in Tail; it appears the Book is miſ-printed. Skin. 31. S. C. cited, and 
faid that the Reſolution of this Caſe went very far, and perhaps if to be adjudged at that Day it would have 
been contrary. 1 Sid. 62, 63. S. C. cited, and much illuſtrated. | 


4. After the Statute of Weſtm. 2. c. 1. de donis conditionalibus, the 
Judges conſtrued the Words Non babeant illi quibus tenementum fic fuerit 
datum ſub conditione pot eſtatem alienandi, Ec, according to the Rule and 
Reaſon of the Common Law, as in the Caſe of a Biſhop, Abbot, Cc. or 
Baron ſeiſed in the Right of his Wife. 3 Rep. 85. b. 


5. Therefore the Feoffment of Tenant in Tail makes a Diſcontinuance 
voidable by Action only. 3 Rep. 85. 6. 


6. But if Tenant in Tail of a Rent, or other Thing that lies in Grant, 
grants it in Fee, and dies, it is no Diſcontinuance, but by the Iſſue void - (e) And is 


; not befo:e 
determined. Far. 24. Carth: 260, 


7. (f) But if Tenant in Tail of Land grants 4 Rent out of it, by his Oper $1.6, 
Death it is abſolutely determined. 3 Rep. 85. b. | S8. F. 

8. If A. Tenant in Tail, covenants to ſtand ſeiſed to the Uſe of him- ;- * EF 
ſelf (g) for Life, Remainder to his eldeſt Son in Tail, this alters not the ( aus 


Eſtate of A. for the Uſe to the Son to commence after the Death of A is "ON 


(h) void. Paſch. 34 Eliz. between (i) Blithman' and Blithman, 1 And. ſtand feiſey 


; to the Uſe 
of himClelk koz ninetp⸗nine Pears, if he lived ſo long, Remainder to his eldeſt Son, the Remainder 


would have been good, and veſted in him. 3 Lev: 84: (h) And the Covenantoz continues Tenant 
in Tail, and may bar it by a Recovery with ſingle Moucher. Freſhwater and Rous, Moor 683. pl. 946. 
1 Brownl, 193. Yelv. 51. Bedingfeld's Caſe, Cro. El. 895. Noy 46, Machil and Clerk. Far. 18, 19, &c, 
Salk. 619, and vid. Moor 32. pl. 105. Noy 46. Lit: Rep: 122. (i) Cro. El. 279: S. C. adjudged, Moer 
345. 8. C. cited, 2 Rep. 52. S. C/ cited; | 5 

Eee | 291. 
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291. adjudged, and that the Wife which the Covenantor after married 
ſhould not be endowed. | iy | frog 

9. If Tenant in Tail makes a Leaſe for Years, without reſerving any 
Rent ; yet this Leaſe is not void, but voidable only by the Ifſue by the 
fa) Raym. Statute de donis. Trin. 17 Car. 2. between (a) Opee and Thomaſius, 1 Sid. 
i 32, 134: 261. reſolved per Curiam. q4" 


— 


— ——— — 


1 Levine 167. S. C. 1 Keb. 778, 910. 


4 10. (b) If Tenant in Tail makes a future Leaſe for Years, which by 
6) on. Poſſibility may commence during the Life of Tenant in Tail, it is not 
8. P. void, but voidable as to the Iſſue. Trin. 1 Ann. between (c) Machil and 


Carth. 258. Clark, Salk. 620. per Holt Ch. Juſt. delivering the Opinion of the Court. 
0 Far. 2658. C. and 8. P. 


11. (d) But if he makes a future Leaſe to commence after his Death, 


100 1. e it is meer! id, the Title of the Iflue then beginnt 

y void, the Title of the Iflue then beginning. Between (e 
oP. art Machil and Clerk, Salk. 620. per Holt Ch. Juſt. delivering the Opinion 9 
Carth. 258. the Court. | 
reſolved. Are 
1 Show. 379. and vid. Cro. Jac. 455. 1 Sid. 261. (e) Far. 26. S. C. and S. P. becauſe to commence 
at a Time when the Bight of the Eſtate out of which it Gould iſſue is in another by Title 


paramount, 


(f) Far. 27 12, (f) If Tenant in Tail covenants to ſtand ſeiſed to the Uſe of 4 
28.S.P.. and his Heirs, or to the Uſe of A. for Life, Remainder to B. in Fee, this 
puts the Eſtate-tail out of the Covenantor. Salk. 620. per Holt Ch. Juſt, 
(s) Far. 26. 13. (g) But if Tenant in Tail (h) covenants to ſtand ſeiſed to the Uſe 
8 * of A. and his Heirs after his Death, it is void. Salk. 620. per Holt Ch. Juſt. 


enant in Tail makes a Leaſe and Releaſe to the Uſe of himſelf fo: Life, Remainder to another, 
this Remainder is good till avoided, tho' to commence after Death of Tenant. in Tafl, - becauſe it 
iſſues out of the Eſtate conveyed by Leaſe and Beleaſe, Far. 28. 


: 14. If Tenant in Tail bargains and ſells to another and his Heirs, the 
(i) 10 Co Bargainee hath a Fee to continue till avoided by the Iſſue in Tail, accord- 
. ing to (i) Seymor's Caſe 10 C. and (x) other Caſes, tho? contrary to () 
(k) Pl. Com. Lit. and to the Caſe of (m) Tooke and Glaſcock, 1 Saund. 260. Vi. 
Fan wel Ann. in the Caſe of Machil and Clerk, Salk. 620. Far. 2. per Holt. 


Coke's Comment thereupon, Co. Lit. 345. a. but 3 Co. 84. it is ſaid, that Littleton did not intend that 
the G:antee had but an Eſtate foz the Life of the Gzantoz, and that it ſhould be abſolutely deter- 
mined by his Death; but that it was no Diſcontinuance, and the Gzantee had no certain Eſtate 
ng "_ ** 1 Life of the Tenant in Tail the G:antoz, and vid. Hob. 338, 339, (m) Can. 
20 » 209, C, . . | $ 


th. —_— — 


— — — —„— 


(K) What Perſon may be a Leſſee. 


I. Tf, a Leaſe is granted to a Copozation aggregate fo2 their 
(a) Br. Eſtates Lives, it is not an Eſtate fo2 Life but a Fee, koz they never 
90. S. C. die. 21 E. 4. 76. (n) Contra 11 H. J. 12. | 
2. But a Cozpozation aggregate may be Leſſee foz the Life 
the Leſſoz, 21 E. 4. 76. WR 


6 TY 


4 _ 


* 
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Eſtate for Life by Deviſe. 


(IL) In whom aa Eſtate for Life ſhall be 
ſaid to be raiſed by Implication. 


I. 1 a Man deviſeth Land to his Daughter in Tail, with divers 
Remainders over; Proviſo, That ik his Daughter and every 

one in Remainder permits and ſuffers T. who now occupies the 

Land, to enjoy it during 155 Life; it will not give any Eſtate fo? 

Life to T. becauſe he deviſeth that he ſhould be only permitted to 

enjoy it on a Pain. Mich. 37 El. B. Thomas's Caſe, per Curiam, 

altho' the Proviſo is alſo idle, the Daughter being Heir at Common 

Law, and ſo ts to have Advantage of it, ff it be a Condition. 

2. Ik a Man deviſeth Land whereof he is ſeiſed in Fee to hi 

Son and Hetr, after the Death of A. the Deviſo2's like, it ſhall 

raiſe an Eſtate to A. £02 Life, becauſe the Deviſo2 hath ſhewn his 

Intention, that his Peir ſhall not have it during the Life of his 

Mike, where if it had not been (a) fo2 the Deviſe, he ought to () Is the O. 

have it immediately on his Death. (d) 13 H. ». 1. b. riginal it is 


Per. 
(b) Br. Deviſe 52. 8. C. Cro. Jac. 75. S. C. cited, and a Diverſity taken where the Deviſe is made to the Heir 
after the Death of his Wife, and where made to a Stranger, fo that there is no neceſſary Implication that the 
Wife ſhould have it for Life. Smartle and Williams, 2 Lev. 207. 2 Jon. 98. 1 Vent. 323. 3 Keb. 816, 
832. adjudged accordingly, and vid, Moor 853. pl. 1164. 1 Vent. 376. Raym. 453, 454. Cro. El. 15. 
Moor 7. pl. 24. Moor 123. pl. 269. Hob. 32. 2 Keb. 300. Vaugh. 263, 264. 


* 3. Tf Leſſee 
but his Sons and 


it is deviſed is not to have it by Law without the Deviſe, $09 Rt hs 


Jac. B. R. inter (d) Burton and Horton, 8 7 2 
by Three againſt Two: Note, That in this Caſe alſo, if it ſhould ( en 


by Implication, it would be a Foxeiture and Bete 
1 


- 


erm to his Son 
Il not raiſe any 


the eldeſt hath a Fee in the mean Time. 1 Leon. 101. 


-% 


Judges againſt One 


cutors, ſhall take the Profits till his youngeſt Son comes to twenty-two, and that then the youngeſt ſhall have it, 


6.1f 
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rennen LMS. * 8 . raw 7% , * - * 


6. If one poſſeſſed of a Term for Years deviſes to his Wife for Life, ne: 
and after her Death to B. and C. his two Sons, and if they have no Song, but 
to them equally and jointly ; and if they both have Men Children, that muc 
then it ſhall be for the Uſe and Profit of both their Sons jointly, or one 
of them, if they both have not Men Children; but if they have no Iſſue 
Male after the Death of his Sons, gives it to 7. S. and the Wife dies, 
and B. and C. enter, and then B. hath a Son, he may enter in the' Life 
of B. and C. for the Intention of the Teſtator was, that his Sons ſhould 
not have it if they had a Son; and his Care was for his Grandchildren 
(a) Moor 846. rather than his Children. Hill. 3 Fac. between (a) Blandford and Bland. 


1 898 ford, Cro. Fac. 394. adjudged. 
adjudge X | = | 
the Deviſe to the Sons being, If they had no Iſſue Male, and if they had, then, Kc. 1 Rol. Rep. 318, 
&c. adjudged, no Time being limited when the Sons ſhould take; and therefoze if anp other Sons 
are bozn, thep ſhall take jointly with this, Godb. 266. S. C. adjudged, the Deviſe being ſaid to be 
to the two Sons fo: their Lives, if they had not Jſſue Male, and if, they had, &c. 3 Bulſt. 98, 99. 
fully debated and adjudged, | 


7. If one deviſes to his Wife 600. to be paid to J. S. for the Lands a M 

he purchaſed of him, and are already ſettled on his Wife for her Life ter 

(b) My ſe- for Part of her Jointure, and the Lands were not ſettled, this is a (b) wit! 
cond Part Miſtake in the Teſtator, and (c) ſhall not by Implication amount to a out 
519. pl. io, Deviſe of them to his Wife for her Life, it. not appearing that he in- of t 
3 8 tended to paſs theſe Lands by his Will. Hill. 3 & 4 Fac. 2. between (d) we 


Wright and v,, 3 Lev. 259. adjudged per Pollexfen Ch. Juſt. Rookeby 
1 to and Jeutris, contra Powell, who held the gfe take them by tlie Will, 


leby a Fine rather than the Intention of the Teſtator ſhould be fruſtrate: 
to certain : 
Uſes, and he, reciting the Deed, deviſes and confirms all Eſtates given and granted to his Son, 
accoꝛding to the Deed; this wilt paſs ſuch Lands and ſuch Eſtates as were intended to be conveyed 
by the Decd and Fine, Milford and Smith, . Salk. 225. adjudged, 4 Mod. 131. adjudged, 1. Show. 350. 
adjudged. (d) 2 Vent. 56. S. C. adjudged, againſt the Opinion of Powell, who relied on a Caſe, 
Moor 31. where one ſaſd in his Mill, That he had made a Leaſe to J. S. and had not, and pet held a 
good Leaſe by the UUil1 ; but it was ſaid that Caſe was of little Puthozity, it not appearing how the 
Matter came in queſtion, Vide Cro. Jac. 143. pra 


8. If one deviſes the Rents and Profits of his Lands to his Siſter, the 
Wife of J. S. during her Life, to be paid by his Executors, this is a De- 
viſe to the Executors by Implication of Law, otherwiſe the Will cannot 


5 Ir be performed. Trin. 8 Mil. between (e) South and Allen, Comb. 355. ad- 
64. 8 ' judged for the Defendant accordingly, againſt the Opinion of Holt Ch. 


and Allen Juſt. (f) who ſaid, That a Deviſe of the Rents and Profits was a Deviſe 
= and of the Land, and the ſubſequent Words, To be paid, &c. were void. 

alk. 228. | 6 | 
all ſeem to be 8. C. and ſay, that Judgment was given fox the Defendant by the other Judges againſt 
Holt, but there is a Wariance in the Books, what was the Opinion of Holt, and what of the 
other Judges; and tho* by all it is ſaid, Judgment was given foz the Defendant ; and it appears by 
the Becozd 5 Mod. 98. that the Ejettment was bzought on the Demiſe of J. S. and his Mike. 

f) That a Deviſe of the Pzofits is a Deviſe of the Lands, unleſs the Intention be plainly other- 
wiſe, Vide my ſecond Part 526. pl. 10. among the Notes there, Bridg. 107. 


_ * 6 
U— 


"— 


(M) Eſtate for Life or otherwiſe. 
Deviſe. 


(s) Godb. 1. (g) IF a Man deviſeth in this Manner, I deviſe Black-acre to my 
146. L. F. Daughter F. and to the Heirs of her Body begotten. Item, I 


50. pl 18. deviſe unto my ſaid Daughter White-acre, the Daughter ſhall have 


oor 52. pl. 151. Cro. Car. 369. 2 Lev. 91. 1 Sid. 105. 1 Mod. 100. Cro. Jac. 190. Yelv, 210. 1 Rol. 
Rep. 368, 369. Salk. 235 p , 655 . 
4 but 
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put an Eſtate fo2 Life in White-acre, fo2 the Mozd Item, fs not ſo 
much as in the ſame, Manner. Trin. 40 El. B. R. per Curiam. | 
2. (a) If a Man deviſeth Black-acre to one n Tail, and alſo (a) $aik. 233. 
7thite-acre, the Devilee ſhall have an Eftate-tail in hite-acre L. k. 
alſo, fo2 it is all one Sentence, and ſo the TWozds, which make the 
Limitation of the Eſtate, go to both. Trin. 40 El. B. R. by Fenner 
cited to be adjudged in Banco. e 6H 
3. Ik a Man ſeiſed in Fee of a Houſe and Land, and makes his 


Uill in this Manner, 1 deviſe the Moiety of my Houſe to my Wife 


for Life. Item, I deviſe the other Moiety of my Houſe to F. my ſecond 
Son, Item, I deviſe to F. my ſecond Son all the ſaid Houſe, and all the 
Land that appertains to it, after the Death of my Wife; fn this Caſe 
by this. Till, J. ſhall have an Eſtate fo2 Life only after the Death 


of the (Uite, and not an Eſtate in Fee, Paſch. 7 Jac. B. (b) Fawcet'g (b) i Rod. Abt. 


Caſe adjudged. 3 t 3 834. Pl. 11. 
4. If one having two Daughters A. and B. by ſeveral Venters, deviſes *: C. 

a Moiety of his Lands to his Wife for ſeven Years, and that his Daugh- 

ter A. ſhall enter on the other Moiety at her Marriage, and A. marries 

within the ſeven Vears and enters into a Moiety, and then B. dies with- 

out Iſſue, A. ſhall have but a Moiety, and not three Parts, and the Heir 

of the whole Blood to B. ſhall have the other Moiety. Trin. 1) El. be- 

tween (c) Cooper and Burrold, 1 And. 4), 48. adjudged. 9 Dyer 342. 

ed, becauſe by the Circumſtances of the Will it could not be intended the Father meant . 14 4 

that each ſhould have an equal Idvandement, and the Liberty of Entry was to uſe and occupp, &c. 


5. If one deviſes his Lands in A. to his Wife for her, Life, Remainder 
to his Son in Tail, Sc. and then gives his Lands in B. to his Son, and 
alſo his Lands in C. and then gives to his ſaid Son his Lands in D. to 
hold all the laſt demiſed Premiſſes to his Son in Tail, Ec. by this the Son 
hath an Eſtate-tail in the Lands in B. and C for the Words Laſt deviſed e 
Premiſſes ſhall be intended to limit the Eſtate in all. Trin. 28 Eliz. be- 8. ©. —— 
tween (d) Ni ſeman and Paſchal, 1 And. 160. pl. 205. adjudged. ed, 1 Leon. 
6. If one having a Remainder in Fee expectant upon an Eſtate- tail in py S. C: ad- 
the Bell Tavern, and poſſeſſed of ſeveral Leaſe-hold Eſtates, deviſes all Judged. 
his Eſtate, Right, Title and Intereſt, and all the Term and Terms of 
Years in what ever he held of F. S. and alſo the Houſe called the Bell 
Tavern to J. N. by this Deviſe he hath a Fee in the Bell Tavern, becauſe 
it is but one Sentence coupled by the Word alſo, and governed by one 
Verb, by which the Prepoſition i is carried to the Bell Tavern, and this 
muſt be taken to be the Intention of the Teſtator, who could not intend 
ſo vain and uſeleſs an Eſtate as for Life only after an Eſtate-rail. Hill. 
1 Ann. between Cole and Raulinſon, Salk. 234. adjudged by Powel, Powys 
and Gold contra Holt Ch. Juſt. . | 
J. If one deviſes thus: Item, I deviſe my Manor of B. to A. and his 
Heirs. Item, I deviſe all my Lands, Tenements and Hereditaments to A. 
Item, I deviſe all my Goods and Chattels, Money and Debts, and whatever 
elſe J have not diſpoſed of to A. he paying my Debts and Legacies, A. hath a 
Fee in the Lands, fc. by Force of the Words, Hhatever elſe J have not 
diſpoſed of ; for theſe Words could have no Effect on the Perſonal Eſtate, 
becauſe that was given as fully as poſſible by the precedent Words, and 
therefore theſe Words muſt extend to Remainders, Sc. and this is en- 
forced by the Clauſe, paying my Debts, &c. Hill. 8 Ann. between Hope- 
well and Ackland, Salk. 239. by Trevor Ch. Juſt. 
8. If one deviſes to A. the Son of his Brother B. and his Heirs, if he 
lives to twenty-one, and if he dies before twentyrone, then to the next 
Son of B. and A. dies before twenty-one, the next Son of B. ſhall have 
but for Life only. Mich. 5 Will. between Beveſton and Huſſey, Skin. 385, 
562. but vide. | nnen : 1 | 
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—_ Eſtate. 


E (N) Eſtate for (a) Life. 
for Life was 9 
made to one, 


it was expreſ- Eſtate for Life or Fee. 
ſed durante | 
vita ſua na- 


turall, other- 1- (b) IF Leſſee fo2 Life grants the Land to another and his Heirs 


wiſe it would ot his Body, 02 the Life of the Leſſee, it 18 but an 
have deter- Eſtate f02 Life, 18 E. 3. 44. b. 


mined by his ; 

Entry in Religion. 2 Co. 48. b. (b) If a Feoffment in Fee be made to A. during the Life of B. the 
Words during the Life of B. ſhall be void, being contrary to the Fee. Br. Eſtate 50. but yet quere, for the 
Books ſeem otherwiſe; vid, 1 Co. 140. 10 Co. 98. a. Co. Lit. 239. a. Hob. 323. 2 And. 138. 2 Rol. Abr. 
G6. p. 11. vid. and the Notes there. | 


2. Jf J give Land to another until J come from Saint James, it 
is an Eſtate of Freehold. 3 Aſc. 9. 


3. If the King grants to another Ballivam vel hujuſmodi donec 
bene & fideliter ſe geſſerit in Officio illo, ft is an Eſtate of Freehold, 


| 3 Aſſ. 9. 
(c) Co. Lit. 4. (e) Tf a Pan leaſeth Land to another, to have and to hold 
42. a. donec ſolverit tu the Leſſoꝛ twelve Marks annuatim; & fi dictus Red. 


* Fol. 345. ditus aretro fuerit, liceat prædicto, * the Leſſoꝛ prædictam Terram in- 

gre quouſq; &c. the Leſſo2 hath an Eſtate of Freehold in the 

(d) Fitz. al Rent, and the Leſſee a Freehold in the Land. (d) 3 AM: 9. ad: 
ſiſe 186.8. C. judged. | 3 

5. Ik a Pan grants to another Common ok Turbarp in certain 

Land, and to dig and carry at his Will, it is an Eſtate of Free: 

hold, fo2 the TWozds (at Will) refers to the Qlage, and not to the 

Common. 5 Aſſ. 9. adjudged, 

le) Cart. 197, 6. If Lands are limited in Uſe to one and his Heirs (e) until he or they 

vid, have levied ſo much Money; this is a Fee-ſimple. Tyin. 18 Car. 2. be- 

tween Thomaſin and Mackworth, Cart. 75, 76, Sc. reſolved. 


. — 
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(O) In what Caſes, where no Eſtate is li- 
mited, the Law will ſay that it ſhall 
53 be an Eſtate tor Life. 


(f) Butat wil 1. LF the King grants Land 02 Rent and limits no Eſtate, (f) it 


5 Roll. ſhall not be any Freehold, Da. 1. 45. 17 E. 3. 45. 


(8) Co. Lit. 2. (g) But if a common Perſon grants a Thing which lies in 
42.2. G2ant, and limits no Eſtate, it ſhall be fo2 the Life of the Gzantee, 
becauſe it ſhall be taken moſt ſtrong againſt the Gzantoz, Da. x. 45: 
17 E. 3. 45. . 
The ſame Law of Land if Livery be made. 
3. But if the King grants a Deanery o2 Biſhopzick generally, 
without limiting any Eſtate, they ſhall have a Fee, becauſe he cou 
have limited no other Eſtate to them. Da. 1. 46. 
4. A Parſon cannot be p2eſented, inſtituted and inducked fo2 Life 
8 Pears, but he ſhail have the uſual Eſtate notwithſtanding it. 
a. 1. 46. ; 
5. If the King grants a Deanery of a free Chapel to another; 
without limiting any Eſtate, he ſhall have a Fee, becauſe: he 
3 | 


have 


have no other Eſtate, and fo2 the Biſchief of Abeyante. Da. 1. 46. 


© * " * . 
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HA Whol 06) ee a Nin to another. i hout linutt 

N a another, without limiting any So iron 

Eſtate, it ſhall be an Eſtate of Freehold, 5 AM r. Co. 8. Oit Ri 4 ers 

chard Pexhall 84. Co. Lit. 42. pay 201. year- 
Y, 


without 


mentioning for what Time, it ſhall be for Life. My ſecond Part 58. pl. 6. 


. Ik a Man deviſeth to another roo Sheep, and 10 l. Rent, iſ: 
ſuing out of all his Land, payable quarterly; and that the Deviſee 
may diſtrain koz the Rent and the Arrearages, and the Diſtreſs ſo 
taken to hold until he be pald; and to hold Courts of all his Ma-- 
1925 ko: Like upon Requeſt to Nicholas Moore, o2 his Deputy, it 
is a Rent koz Life, fo2 it is in Recompence of his Service in keep: 
ing of his Courts, which is koz Life. Co. 8. Sir Richard Pexhall 
$5. b. per Curiam adjudged, 

8. If A. leaſes at Will, rendring 61. yearly, and by Deed, reciting this 
Rent, grants eundem redditum to B. for his Life, and after the Leaſe at 


Will is determined, yet the Grantee ſhall have the Rent for his Life, for 


eundem ſhall be taken for talem, viz. eundem in Specie, viz. 61. yearly. (b) 1 Leon. 
Trin. 33, Blix. between (b) Mindler and Leverſage, Cro. El. 241. adjudged. 1 
57 | dged, 


— — 


— 


(P) Where no Eſtate is limited, in what 
Caſes the Law will create an Eſtate for 
Life. 835 


1. IF Husband ſeiſed in Right of his Wife fo2 Life, bargains and | 
ſells it by Deed inrolled to another, (c) it is an Eſtate of (© Thur fick 
Freehold, fo? it is an Eſtate during the Coverture, Mich. 10 Tok. RS 


b | good Tenant 
per Curiam. to a Pꝛæcipe. 
Uid, 2 Rol. Abr. 394. pl. 4. 


2. Ik a Man grants a Rent of 201. to another till he hath levied 
1001. it is an Eſtate fo2 Pears in the Gzantee, and no Eſtate fo2 
Life, becauſe it is certain that he will have it fo2 five Pears, Co. (q) Fitz. Ver- 
Lit. 4. , Fe | 
(e) 3. If A. leaſeth Land, oz a Panoz wozth 20 1. per Annum to (e) 3 ug. 
B. till he hath levied 1001. it is an Eſtate fo2 Life if Livery be 100. 8. P. 
made, and no Eſtate fo2 Years if no Livery, becauſe it is not cer- 
tain that the Pꝛofits will be wozth 201. every Pear. Co. Lit. 42. Co. 
6. The Biſhop of Bath 35. b. e 
4 (f) If J have a Rent of 20s. per Annum out of Land, and J 0 pi. Com. 
t it to B. till he hath leviev 201. it is a Leaſe fo2 twenty Pears, 73. b. S. F. 
02 it is certain. Co. 6. The Biſhop of Bath 35. b. T4 
5. If one grants an Eſtate ro a Woman dum ſola ſuit, or durante vi- 
duitate, or quamdiu ſe bene geſſerit, or to a Man and a Woman during 
the Coverture, or as long as the Grantee lives in ſuch an Houſe, or until 
the Grantee be promoted to a Benefice, or (g) for any like uncertain (g) Vid. PL. 
Time, if of Lands or Tenements, and Livery be made, or if of Rents, Com. 173. b. 
Advowſans, Sc. that lie in Grant by the Delivery of the Deed, the 3 700- 157+ 
Grantee hath an Eſtate for Life determinable. Co. Lit. 42. a. oh ON 
6. If one makes a (h) Leaſe to another for Payment of his Debts, and (b) Other- 


until his Debes paid he hath a Freehold conditional, Hi. 36 El. (i) Cor- wiſe if one 


deviſes to 
| his Execue. 
(i) 8 Co. 96. a. 8. C. cited, and vide 


(Q) where 


dal's Caſe, Cro. Eliz. 315, 316. 


02s foz Payment of his Debts. I Rol. Abr. 830. P- 1. 
All. 45, 46, 47. Godb. 103. 1 Jon. 25. Co. Lit. 42. a. 


b dict 42. S. C. 
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402 the 
© (Q) Where no Eſtate is limited and the fo? 
N 7 in 
o wie Law ſays that it ſhall be an Eſtate (a) Cy 
ww cn for Life, for whoſe Life it ſhall be; and — 
end oa ſo where an Eſtate for Life is limited, iu 
erent Ir | . ; ; . 
cnt. and there is no Mention tor whoſe — 
4 Mod. 172. Life. | 837 ä 70 It 

t. 1 A. ſeiſed in Fee leaſeth fo2 Life, without mentioning f62 H. 
whoſe Life, it ſhall be fo? the Life of the Leſſee, foz ft ſhall be 
taken moſt ſtrong againſt the Gzantoz, Co. Lit. 42. 
(% Co. Lit. 2. (b) But if A. Tenant in Tail leaſeth fo2 Life, without mention⸗ wit 
133. b. S. P. ing fo2 whoſe Life, it ſhall be fo2 the Life of the Lefſo2, becauſe o: an 
Nod. So, 51. therwiſe it would be a Diſcontinuance and wꝛongkul Eſtate, which an! 
the Law by Conſtrufion will not make. Co. Lit. 42. J 
1 3. So if Tenant for Life leaſes generally, it ſhall by Conſtruction of 
T.aw be taken for a Leaſe for his own Life; for if it ſhould be for the 
Life of the Leſſee, it would be a Wrong to the Reverſioner. Cy. Lit. 
183. 4.6. | | | w 
5 | ; be 
31 CREED — 2 2 2 
(R) What Things or Eſtates may be ts 
. _  Jeaſed. no 
(c) My ſecond . | ter 
Part188.5.2. Dy, (e) 8 El. 251. 90. Copyholder in Fee (d) ſurrenders to the Jn 
hermes LO, ad Intentionem that his Low ſhall grant it again to him fo? - 
1226 for Life, Remainder to his Uike till his Son comes to full Age, and to 
Years may be afterwards to his Son; the Copyholder dies, and afterwards the 8 
made by Sur. L 92D executes it accodingly to the TWife; per Curiam, this Intereſt — 
Leon. . of the Wife is a Term. 13 
4 Leon. 38. | | ” — 
e By | ; 12 Jac. 
(e) By the old Leaſes for (e) Fear 5. Ki 
ln « Ms - e | it 
codkd rio . 1 12 1 
mz 1% (S) Of what (f) Things they may be 1 
y var wr made in Reſpect of the Eſtate out of Lea 
es man | , 5 niec 
= . which (g) it is raiſed. nie 
ten diſinhe- 1. ch) A Copyholder of Inheritance, o2 fo2 Life, accoꝛding to the 
3 A Cuſtom of the Banoz, may by the Common Law make | go 
1 Vent. 58. a Leaſe fo2 a Pear of the Copyhold, without the Aſſent of the A 
(f) * Lozd. Co. 4. (i) Melwich 26. Co. 9. Combe 75. b. cie: 
OT Things may be made by Deed by Way of Contract, reſerving Rent, for which Debt may lie, but coul 
Leſſor cannot diſtrain. Co. Lit. 47. a. but for this vid. under Title Kent, out of what a Rent may iſſue. 47> 


(g) In the Original it is ceo eſt. (h) Mathews and Whetton, S. P. Cro. Car. 233. Jon. 249. 
(i) My ſecond Part 208. pl. 3. S. C. which vid, with the Notes chere. 


, 
2 2, Put 
* 


| lt. AM 4 


SW 


Curiam, and 


has * 44 66 2: — 
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2. But they cannot make a Leaſe of it fa; moze than a Pear by 
, OE ꝗ •—ev ²˙ 
3. A Coppholder of Inheritance by a Cuſtom may leaſe the Land. 
fo2 thꝛee Pears, without the Aſſent of the Lom. Mich. 15 Jac. B. R. 

in an Ejeckment inter Lee and Browne, on a Trial at Bar, ſuch 


Cuſtom was p2oved and admitted good by the Court and Counſel, 


— 


and ſo it was admitted in another Trial at Bar that ſame Term, 
inter Dell and Cockdell. | | | 

4. (a) If a Copyholder leaſeth fo: Two oz moze Pears; without () Ever and 
any Cuſtom to warrant it, o2 Licence of the Lozd, "ee it is not Addon, I. P. 
meerly void, but the Leſſee may maintain an Ejectione firme àgainſt 4% 71. 
Strangers. Hill. 38 El. B. R. inter (b) Hatt and Arrowſmith agreed. : * N ba 


It ſeem̃s to be intended to be by Indenture. N 
| | | 5 | his vid. 
ſecond Part 208. pl. 3. and the Notes there. Hard. 330. o) addon and Briowſmith, 8. © G2, 


El. 461. S. C. Ow. 72. Poph. 105. but S. P. does not appear. 


5. So if the King's Copyholder leaſeth foz Two oz moze Pears 
without Tarrant, yet it is not votd, but the Leſſee may maintain 
an Ejectione firme againſt Strangers, Hill. 38 El. B. R. inter (c) Hatt (c) Habdon 
and Arrowſmith. | and Brrows 


l 2 K fmith, S. C. 
| Crv. El. 461. Ow. 72. Poph. 105. S. C. but S. P. does 2 


be arrear at any Feaſt, &c. and no Diſtreſs on the Land oz Di- «© adj. 


inter (f) — and Hare on a Special Aerdict adjudged per totam 784. 915. 


vide ante 1 Rol. Abr. 829, 830. what ſhall be an Intereſt and no Eſtate in Fee for Life 


the 
and dere, 


Adminiſtratozs and Oꝛd 


reſolved, | 
t . ed, Cro. Car. 
587. 2 Bulſt. 58. ſeems to be S, C. but S. P. does not appear. 2 Rol. Abr. 153. E. 1 


$$, 
Leaſe of this Office for Years, determinable the Life of the Leſſee is good, for the Danger of its going to 
Executors or Adminiſtrators is avoided. 6 Mod. 57: (i) Hard. 49. S. C. cited, and by Michots Juſt. de- 
nicd to be Law, Hard, 377 8. C. cited, and {aid by Yale, that before this Caſe the Law was taken to be 
otherwiſe. 2 Mod. 120. S. C. cited. 


8. (x) The King cannot create one noble for Years, for then it might (k) 8 Co. gz. 
go to his Executors or Adminiſtrators. Co. Lit. 16. b. 1 
A Grant for Years may be made of the Office of () Regiſter of Poli- () &tivether 


cies of Aſſurance in London, erected by 43 Elia. tap. 12. Hill. 15 Car. 2. the Office of 


could,. by the Mapoz and Commonalty of London, be granted foz Pears, Style 397. debated, Hard.46, 
between 
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between Veal and Prior, Hard. 3 51,3 52. adjudged and by Hale Ch, Tut, 
(a) That it was not (a) univerſally true, that Offices cannot be granted for Fears. 
there are ma- | ; | 1.40 | | | BLEEDS. 

ny Pzecedents of Offices granted foz Pears, vid. Hard. 354. 


_ - * - 
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(b) 6 Mod. 9. (b) The Office of Steward of a Court-Leet and Court-Baron may 
7. L. F. ad* be granted to Two for thirty Years, if the Grantees, or either of them, 
— ſo long live, becauſe it determines by their Death, and the Office cannot 
fall to Adminiſtrators, which was the Reaſon of the Judgment in Sir G. 
(c) 1 Levinz Reynold's Caſe. Hill. 31 & 32 Car. 2. between (e) Sir Robert Howard and 
22 4 Wood, 2 Fon. 126, 127. | | fre ö 
n 
is not ancients, that the Gꝛant was determinable by the Death of the Gzantees, but ſaid, that the 
Court held, that the Gꝛant quoad the Court-Leet, being of a judicial Office, was void, but quoad the 
Court-Baron, good, | | . 


* 


(T) How, and by what Words, a Leaſe 
for Years may be made. 


(d) For theſe x, Aſtal, (d) 13 El. cap. 20. 244. Leaſes6. enafted,. That all Leaſes 
> rr 3 Wag made by Eccleſiaſtical Perſons, by the Abſence of the Leſ- 
thereupon, 103 BY elt ays in anno, ſhould be void; yet 24 El. cap. 11. 
vid. poſt un- Leaſes 7. becauſe Bonds and Covenants of fuffering others to en: 


der this Title joy Eccleſiaſtical Livings, are not in Law taken to be Leaſes, al- 
Eſtate, tho” they tantamount, it is 


enaftted, that Bonds, Contracts, Co- 
venants ſhould be within it. A i 


2. Ik a Man deviſeth Land to one, and the Heirs Male of his 
e) My ſecond Body begotten, fo2 5000 Fears, it is a Leaſe fo Pears, and not 
Part 794. an Cſtate-tail, becauſe it is erp2eſly ſaid, that it wall be kor Pears, 
| Rol. Abr. And the TWWo2ds ſhall limit the Eſtate lo that it ſhall determine fo? 
831. H. 2. Want of Jfſue, Co. 10. (e) Loves 8). | 


—_— _— 4 


(U) By what Words. 


1. IF A. covenants by Jndenture with B. to levy a Fine of certain 
| Lands within a Pear after to the Uſe of-B. and his Heirs ; 
Proviſo, that if 1001. be paid to B. at the End. of thirteen Pears, 
that it ſhall be to the Ale of A. and his peirs. And by the ſame 
Jndenture A. covenants and grants fo2 himſelf, his Peirs, Execu- 
toꝛs and Aſſigns, with B. his Deirs, Executozs and Aſſigns, that 
he, his Heirs, Erecutozs and Aﬀligns, ſhall quietly Have, hold, and 
enjoy the Pꝛemiſſes from ſuch a Oay, fo2 thirteen Pears, and (0 
early from thencefozth fo2 ever, until the ſafd 1001. be pald, ac. 
. coding to the Intent, without the Let of A. o2 the lawfül Let of 
any other, rendzing 14 d. Rent, and B. covenants that he will not 
5 do waſte; It no Fine be afterwards levied, this Covenant and 
if) Sn 9 Gtant fo2 the Enjoyment ſhall not be a Leaſe fo2 thirteen-Pears, 
«dutges, ko; it had Bekereuce ta the Fine, which ought to be levied, "which 
2 Mod. 86, by the Intent of the Jndenture ought to raiſe the whole 'Effate in- 
S. C. cited. tended. Trin. 5 Jac. B. R. inter (f) Evan and Thomas adjudged, 


; 


I „ | (&) (a) What 


wy 


A... 0 or 
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Wha 6 (b) Words will make A Where 3 


Licence to 


Leaſe for Years. po 2:17 hr hrs 


Certain Time 
amounts to 4 


1. JF a Pan (c) covenants and agrees with another, that (d) he ae 
1 ſhall have certain Land fo2 certain Years, ſcilicer foz ſuch a 5%, 35, 
Pear to ſuch a Pear, under ſuch a Rent, ft is a good Leaſe fog : Mod. 14. 
Pears, My Rep. 14 Jac. Sir William Eſſex. Trin. 5 Jac. B. R. inter 2 Mod. 80. 
Tooker AND Squier agreed, Hill. 12 Jac. B. inter (e) Tiſdale and Sir Salk. 588. 
William Eſſex adjudged; Mich. 4 Car. B. R. inter (f) Geary and Read 1 
adjudged, which intratur Paſch. 4 Car. Rot. 43 2. Hobart's Repozts 48. Rol Abr. 


nants to pay B. 11 8. yearly, fo long as B. ſhall continue Parſon, and B. covenants, in Conſideration thereof, 
x ſuper receptionem inde exonerare & acquietare him from Payment of Tithes for a Cloſe, ſo long as he ſhall 
continue Parſon 3 and whether this amounted to a Leaſe, 2 Rol. Rep. 121: debated. (c) That Covenant, 
Grant and Agree are proper Words to make .a Leaſe, "Whitlock and Dozton, Cro. Jac. 91, 92. Noy 14. 
(d) Otherwiſe if he covenants that a Stranger ſhall have his Lands for certain Years, rendering, gc. Pertp and 
Allen, Cro. El. 173. Ow. 97. 1 Leon. 136. and vid, Dweper and Sweper, 1 Leon. 177, 178. Cro: 


El. 156. (e) Hob. fol. 34, 35. S. C. adjudged, tho' there was a further Covenant for making as good and 


a Leaſe as Counſel ſhould adviſe. 3 Bullt. 204. S. C. adjudged, Moor 861. pl. 1183. S. C. adjudged, 
1 Brownl. 23. S. C. but S. P. does not appear. [f) Cro. Car. 128. ſeems to be 8. C. 


2. Ik Articles of Agreement indented are made, ſealed and deli⸗ 
vered between A. and B. which are ſuch, ſeincetr, Imprimis, It ts a- 
greed, that A. doth let ſuch Land to B. fo? five Pears from Mi- 
chaelmas after ; p2ovided, that the Leſſee ſhall pay therefo2e at Mi- 
chaelmas and our Lady-Day 1001. by even Portions, during the 
Term. And there was alſo another Covenant, that a Leaſe ſhould 
be made and ſealed by the ſafd A. befoze the Feaſt of All-Saints fol- 
lowing, accozding to the Effect -of theſe Articles, altho' here be a 
Covenant fo2 the Sealing of a Leaſe afterwards, accozding to the 
Articles afozeſaid; yet inaſmuch as the Wows of the firſt Cove: <A 
nant are, that A. doth let the * Land in the pꝛeſent Tenſe, and he Fol. 348. 
hath Time thereby to make the Leaſe: after the Leaſe is to cam 
mence by the fir Article, it is a pzeſent Leaſe and Reſervation. 
Mich. 38, 39 El. B. R. inter (g) Harrington and Wiſe, adjudged in Debt ) co. Ei. 
f02 the Rent. nn e 


adjudged, and 
that a Leaſe to be made muſt be intended of further Aſſurance only, being to be made after the 2 
Moor 459. pl. 638. S. C. adjudged, Noy 57. S. C. adjudged, for that by the Articles the Leaſe was to bogin 
at Michaelmas, and by the Covenant he might make the Leaſe at any Time before All- Saints. 


ch) 3. (i) Ma Yan (*) covenants with another () to permit and o) This is 
ſuffer him to have,” Hold, and occupy certain Land fo2 a certain boned in | 
Time, it is not any Leaſe, fo2 the Moꝛds, permit and ſuffer, ſhew being chere 
the Intention to be only a Covenant, Trin. 5 Jac. B. R. inter (m) pl. 2. 
Tooker anD Squier per Curiam. N * F 6 2 
ted, becauſe the Intention of the Parties was only to make a Covenant. (k) An Award, that one ſhall have 
the Land, gives an Intereſt in a Leaſe ; otherwiſe if awarded that he ſhall be permitted to enjoy, &c, My firſt 
Part 514. pl. 7, 8. (1) Where a Bargain and Sale was to be vid. on Payment of ſeyeral Sums of Money in fix 
Years, the Bargainee.coyenanted not to take the Profits till Default of Payment 3. and it was held that this 
ſounded in Covenant, and amounted not even to a Leaſe at Will, the Covenant not being, that the N ſhall - 
T. cited. 


# 


ing there pl. 3. 


* * . . 
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Pounds per Annum, a Re- koꝛ Non-payment of the Rent, a Co- 
venant fo2 Reparations, a Covenant to do ſuch a Thing; and to 
theſe Articles the Parties put their Seals; this is not any Leaſe 
but a Covenant ; fo2 it appears on all the Covenants, that theſe 
were but Jnſtruffions to make a Leaſe, and not to have the Effef 
| of a Leaſe. And the TWozd (contented) doth not intend the p2eſent 
(a) Cro. Jac. but the Future. Mich. 40, 41 El. B. R. inter (a) Pleſaunts and Higham 
172. ſeems ddjudged. 
to be S. C. 

cited; tho' S. P. not mentioned. 


. - - - . 


(o) 2 P20: 3. Where one ſaid to another, you ſhall have (b) a Leaſe of my Land 
miſe 02 . in D. for twenty-one Years, paying 105. yearly, make a Leaſe in Wriz 
greement, ting, and I will ſeal it; this was held a good Leaſe by Parol, tho“ no 
ory hav; a Writing was made, for the making in Writing was but for farther Aſſu- 
Leaſe of his rance. Trin. 26 Eliz. (c) Maldon's Caſe, Cro. El. 33. adjudged, ex rela- 


Lands fo: tione Lewis. 


eight Pears PEP E-S 
is no Leaſe, but only a Contract; but if one pꝛomiſes oz agrees another ſhall have his Lands foz 
eight Pears, it is a good Leaſe, Ow. 49. and vid. t And. 136, 137. (e) Moor 8. pl. 3. S. C. and 


S. P. agreed by all the Judges, 


6. If A. ſeiſed of a Cloſe, expoſes it to B. and G to ſow at Halves, viz, 
that he ſhall find one Half of the Seed, and B. and C. the other Half; 
and manure it, and that A. ſhall have one Moiety of the Grain when 
reaped, and B. and C. the other Moiety ; this is no- Leaſe of the Cloſe, 
nor can B. and C join with A. in an Action againſt a Stranger for enter- 

ing the Cloſe; but it was ſaid that it would have been otherwiſe, if the 
0 _ and Apreement had been for two or three Crops. Trin. 31 Eliz. between (d) 
1 pede 31 Hare and others againſt Cely, Cro. El. 143. adjudged ; but as to ſpoiling 
8. C. it being the Corn, it was ſaid they ought to have joined, being Tenants in Com- 


found quod mon thereof. 
expoſuit ad | | 
culturam in Manner following, viz. &c. Goulſ. 77, 78. S. C. 


5. Where it was expreſſed by Articles, that A. did demiſe, Ec. In 
Witneſs wheteof, c. and afterwards a Memorandum was written in the 
ſame Paper, that theſe Articles were to be ordered by Counſel of both 
Parties, according to the due Form of the Law; and a Leaſe being after 
drawn by Counſel, and the Parties not agreeing thereto, it was held the 
Articles did not amount to a Leaſe. Between S$urgion and Painter, Ny 
128. adjudged. 3 
8. If by Articles made between 4. and B. A. covenants, grants and 
agrees, that B. ſhall have his Land for fix Years, & in conſideratione inde 
B. covenants, grants and agrees to pay a certain yearly Rent to A. his 
Heirs, Executors, Ec. during the Term; as the Covenant for holding 
makes a Leaſes ſo the Covenant and Grant to pay the Rent annual! 
(e) But fo Ce) amounts to a Reſervation ; ſo that if A. dies, the Rent ſhall go wi 
this vide the Reverſion to his Heir, and not to his Executor. Hill. 6 Car. between 
2 Rol. Abr. (f) Drake and Munday, Cro. Car. 207. adjudged. | 


449. pl. 5, 6. 
(f) 1 Jon. 231. S. C. adjudged; 


9. If 7. S. a Copyholder for Life, by Deed covenants, grants, and 

agrees with 7. N that he, his Executors or Adminiſtrators ſhall hold and 

8) I fup- enjoy the Lands for (g) ſeven Years, and ſo from ſeven Years to ſeven 
— he Years, during forty-nine Years, if F. &. ſo long lives: This is a. Leaſe, 
— by ts and by (h) Conſequenee a Forfeiture, tho' for that Reaſon it was object- 
the Manoz ed, that it ſhould not be taken to be a Leaſe, and ſo to work a Wrong. 
have teaſed Paſch. 28 Car. 2. between Richards and Sely, 2 Mod. 19, 80. The Court 


— * * inclined accordingly, but gave no Judgment. - 
not ſo expreſſed in the Caſe, (h) Fox this vid. my ſecond Part 195: pl 8, 9 1 if 
| $4 | | 10. 4 


1 
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10. If A. by Articles grants and agrees with B. his Heirs and Aſſigns, 
quod licitum foret illis at all Times to have and uſe a Way over a Cloſe of 
A. and in Conſideration thereof B. grants and agrees with A. to pay him 
and his Heirs 6 d. yearly ; this is a good Grant of a Way, and not a Covenant 
for Enjoyment only. Trin. 2 Will. & Mar. between Holms and Seller, 
3 Lev. 305%. adjudged by Pollexfen and Rookeby being only in Court. 


* ** 
FPR 


(Y) What ſhall be a good Leaſe for 
Years for Incertainty. 


% 


1. J. a Man poſſeſſed of a Leaſe fo2 Years grants all his Term. 

1 after his Death, it is a good O2ant, fo2 it is as much as if 
he had ſaid, that he granted ſo much of his Term as ſhall be (*) (% In the O: 
to come at the Time ok his Death, (b) which had been good as it riginal i is 
leems. Contra Paſch. 43 El. B. R. inter Juel and Lingley. arere. 


(b) That it 
would not have been good, bid. Pl. Com. 520. b. Cro. El. 217. 3 Leon. 86. Godb. 25. Caſ. in Parl. 203. 


Skin. 545. Caponhurſt and Taponhurſt, S. P. 1 Lev. 45. Ray. 27. 1 Keb. 130. and vid, Skin. 537. 


2 And. 12. 


4 


2. So a Man poſſeſſed of a Term to commence after the Death 
of J. S. by Jndenture recites it, and grants the P2emiſſes, (c) Haben- (c) For this 
dum all his Jntereſt of the (aid Term after his Death, it is a good vid. 2 Rol. 
Ozant, fo2 it is all one with the O2zant befoze, Contra Paſch. 43 E1. _ 66. pl. 
B. R. inter Tuel and Lingley adjudged, 55 5, 6. 

z. Ik a Man makes à Leaſe fo2 ſo many Years as he ſhall live, 
it is void fo2 the Jncertainty, Co. Lit. 45. 85. | 

(d) 4. If Leſſee fo2 Pears grants to another ſo many of the (4) Br. Leaſes 
Years as ſhall be 95 to come at the Time of his Death, it is void 8. f. 
fo2 the Jncertainty how many will be to come at his Death. Com. 8 %. , 
520. b. 7 E. 6. Brook Grants 154. Co. 1. (e) Rector Chedington 155. but one . 


per Curiam. Sentence, vid. 
Notes ſupza, 


pl. 2. —— But if Leſſee for Years grants all his Eſtate, habendum after his Death, the Grant is good, and 


ſhall not be fruſtrated by the Habendum, Hob. 171. but for this vid, 2 Rol. Abr. 66. pl. 5, 6. Skin. 544. 


545. Dyer 272. a. Goſhake and Chiggil, Cro. Car. 154. 1 Jon. 205. (*) In the Original it is arere, 
(e) Moor 478. pl: 684. S. C. 5 | 


5. (f) Tf Leſſee fo2 Pears, by his Mill, deviſeth ſo many of the Pears (f) Moor 635. 
as ſhall be left at the Time of his Death, it is good, becauſe the . 57". 
Will takes Effet by his Death, and no Jntereſt paſſeth befo2e. * : 
E. 6. Brook Grants 154. 2 
6. (g) If Leſſee fo2 ninety Pears demiſeth the Land to another ) S. 41; 
fo2 ſeventy Pears after his Death, it is good, becauſe it is a cer-s. P. 
tain Term. Mich. 34, 35 El. adjudged, Co. 1. (h) Rector Cheding- (h) Moor 478. 
ton 155. | IK 

7. Ik A. leaſeth to B. fo2 Life, with ſuch Pꝛoviſo, Proviſum eſt, 
that if the Leſſee dies bekoze the Term ok kozty Pears, that his 
Erecuto2s and Aſſigns ſhall have the Land fo2 ſo many of the Years 
as ſhall amount to foty Yeats, to be accounted from the Date of 
the Indenture; this is not any Leaſe, but only a Covenant fo2 the | 
Incertaintp. (i) Dy. 3, 4 Mar. 150. Co. 1. (k) Rector Chedington 155, (i) N. Bendl. 


| | | 72. pl. 115. 

S. C. adjudged, 1 And. 19. S. C. adjudged, 3 Leon. 196. S. C. cited, but vid. my ſecond Part 230. pl. 6; 

with the Notes there; (k) Llopd and Wilkinſon, Moor 478. pl. 684. S. C. and fol. 480. S. C. cited; 
nn | 3 (a) If 


pl. 684. S. C. 
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a) Gute 8. (a) Ik a Man leaſes Land to another, habendum a morte ſua 


and Locroft, f02 f02ty Pears, it is a good Leaſe. 7 E. 6. Brook Grants 154. 


S. P. Cro. El. | 
287. el Poph. 4. adjudged, Poph. 97. ſeems to be 8. C cited, Moor 395. S. C. cited. 


9. The Pears ought to be certain when the Leaſe is to take Ek 
kect in Jntereſt o2 Poſſeſſion, but befoze it may depend upon an Jy: 
certainty, viz. on a poſſible Contingency, Co. Lit. 45. b. Co. 6. The 
Biſhop of Bath 35. 

Ig N  * ro. Tf A. grants to B. that when B. hath paid 201. to A. he 
| ſhall have a Leaſe fo2 twenty-one Pears in Black-acre, and after: 

wards B. pays the 20 |. he ſhall have a good Leaſe fo2 twenty-one 

l thence nert following, Co. Lit. 45. b. Co. 6. The Biſhop 

of Bath 35. ; 

(bh 1 And, 11. Cb) Tf A. leaſeth to B. fo2 ſo many Pears as J. S. ſhall name, 

259. 8. P. „und afterwards J. S. names the Pears, it is a good Leaſe fo2 ſo ma: 


Hob. 174. ts as ſ. S. names. Co. Lit. 45. b. Co. 6. 25. b. 
8 ny Peats as J. S. names 45 35 


25. per Coke arguendo, but ſaid, if I. dies before NJ. S. names, all is void, for that the Intereſt ought to 
paſs out of the Grantor during his Life. 3 Leon. 86. Moor 479. 6 Co. 35. b. 


12. Altho' there doth not appear any Certainty in the Leaſe of the 
Pears, yet if by Reference to a Certainty it may be made certain, 
it is a good Leaſe, Co. Lit. 45. b. Co. 6. 35. b. 

(c) 6Co.35.b. 13. (c) If A. leaſeth Land to B. fo2 fo many Pears as B. hath in 
S. P. the Pano2 of D. and B. hath a Term of ten Years, it is*a good 
Bult. 219. Leaſe fo2 ten Pears, Co. Lit. 45. b. 

14. If one leaſes to another for ſo many Years as his Executors ſhall 
name, this is void, for it ought to be reduced to a Certainty in the Life 
of the Parties. 1 Co. 155. b. in the Rector of Cbedington's Caſe. 

15. One poſſeſſed of a Leaſe for Years by Parol, diſpoſes of it in the 
Words following, viz. I give my Leaſe of and in, &c. after my Death, to 
my Son S. and bis Wife ; and there being a Doubt before my Lord Chan- 
cellor, concerning the Validity of this Grant, he referred it to the Chief 
Tuſtices, who thought the Grant void; and that it could not take Effect 
according to the Words, being no more than a Grant of ſo much of his 
'Term as ſhall be to come after the Death of the Grantor, which would 
have been intirely void ; for in ſuch Caſe none would know what would 
paſs, becauſe of the Uncertainty ; and to ſay, that the Words, after the 
Death, ſhall be void, and ſo the Grant good, is againſt Reaſon, being 
contrary to the Intent of the Grantor. 1 And. 122. pl. 170. and of that 
Opinion were Mead and Periam Juſtices. - N | 

16. If one lets Lands to F. S. for ninety-nine Years, if he ſo long lives, 

() ere and if he dies within the Term, that then his Wife ſhall have it (d) da- 
Bye — 73 rante toto reſiduuo termini 2 and F. S. dies within the Term, yet his 
annis quot Wife ſhall not have it, for the Term was wholly determined, and the 
remanerent Li mitation to her void for Want of Certainty. Jin. 32 Hliz. between 
poſt mortem, (e) Green and Edwards, Cro. El. 216. reſolved by all the Judges; but 
Tc. be, Anderſon ſaid, if the Wife had been Party to the Deed, it might have 
duo termini, been good, & durante termine, not taken for the Intereſt, but Time, which 


&c. and held J/al/mly and Windbam expreſly denied. 

of Chedington's Caſe, 1 Co. 153. b. adjudged per totam Curiam. Moor 479. — But where pro tot 
annis de præd' 99 annis, it is otherwiſe, 2 Roll. Abr. 415. b. which vid. with the Notes there, Caſes in 
Parl. 203. (e) Moor 297. pl. 441. 1 And. 258. pl. 266. S. C. adjudged, and one Reaſon given, 
that the Wife was no Partp to the Deed, which vid. and the Argument there, that ft would have 
been good, if ſhe had, 1 Leon. 218. S. C. adjudged, and vid. Dyer 253.' pl. 102. Moor 247. pl. 388. 


{ 


17. If Leſſee for 1c00 Years, by Deed reciting the Leaſe, grants the 


— _ (f) Land to F. S. his Executors, Adminiſtrators and Aſſigns, Habendum 
340. Holt | | 
agreed it would have been ſo, if the G2afit had been of the Term, Kc. 


I | | to 
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to 7. S. his Executors, Oc. after the Death of the Grantor and his Wife, 
for the Reſidue of the Term, the whole Term paſſes preſently by the 
premiſſes, and therefore the Habendum is repugnant and void. Aſich. 
2 Il ill. & Mar. between (a) Germain and his Wife and Orcherd, Salk. 346. (a) Skin. 528, 
adjudged upon a Writ of Error in the Exchequer Chamber, and the era 

; | 5 - with a long 
Judgment in B. R. to the contrary reverſed, and after Trin. 6 Mill. & Argument 
Mar. that Judgment of Reverſal affirmed in the Houſe of Lords. in the Ex⸗ 

chequer 

Chamber, and the Judgment in B. R. reverſed by Six Judges againſt Two; and it was ſaid the 
Caſe was ſuddenly reſolved in B. R. upon the firſt Argument, tho' Eyre Juſtice ſeemed then to diſſent, 
and Holt Ch. Juſt. and Dolben only ſpake to the Point, and ſaid there was nothing in it; but it 
appeared after to be a Caſe of Weight, and the Gzant was reſolved to be good on the Pꝛemiſſes, and 
that the Habendum was to be rejetted as repugnant, Cales in Parl. 199, 200. S. C. in Which ſaid the Ma- 
jozity of the Judges in Weſtminſter-Hall, viz. the four Judges in B. R. and two others, were of Opi⸗ 
nion the Gzant was void; pet the Judgment in B. R. being reverſed, as above, that BKeverſal was 
affirmed in the Youle of Lozds. | 


—— 


(Z) (b) When the Leaſe ſhall be ſaid © pit 
to COmmence. — Doll 

| | vid. 2 Rol. 

1. (c) IF a Pan leaſeth fo2 twenty-one Years, without any Pen- Abr. 5-0: 
I 1 what Time it ſhall commence. it ſhall commence 80 1 
immediately, ſcilicet, from the Delivery, fo2 then the Mods take 198. s. P. 


Effect. Co. Lit. 46. b. | arguendo, 
Bridg. 21. 


S. P. arguendo, 1 Bulft. 27. S. P. arguendo, 


2. Tf a Man leaſeth koz twenty-one Pears to A. and afterwards 

makes another Leaſe to B. fo2 twenty-one Pears, to commence a, pe . 
Fine & expiratione prædicti (d) Termini 21 Annorum, and afterwards ow. wks og 
A. ſurrenders his Eſtate fo2 Pears, the Leaſe made to B. ſhall com ter termi⸗ 


mence pꝛelently. Co. Lit. 45. b. Co. (e) 1. Rector Chedington 155. num 1 
rum & ipa- 


tium five tempus annozum, vid. 1 Co. 153. b. 154. a. Br. Expoſition de Parols 44. Lord Paget's Caſe, 
1 Leon. 194, 195, &c. But in the Report of that Caſe in Moor 193. pl. 343. 2 And. 259. pl. 267. this Dif- 
ference is not taken; but vide Gzeen and Edwards, Cro, Eliz. 216. Moor 297. pl. 441. 1 And. 258. 
pl. 266. 1 Leon. 218. and vid. Dyer 253. pl. 102. Moor 247. pl. 388. Moor 479. Cal. in Parl. 203. 
2 Rol. Abr. 415. b. which vid, with the Notes there. (e) Lloyd and Wilkinſon, Moor 478. pl. 684.8. C. 


(f) 4. But if the Leaſe made to B. had been limited to commence (0 This is 
poſt Finem & Expirationem prædictorum 21 Annorum, and afterwards printed as in 
A. ſurrendered his Term, yet the Eſtate made to B. ſhould not com. gte 
mence till the firſt Pears ſhould end by Efflurion of Time, foz there cu cor. fun 
is a Diverſity between the Term of twenty-one Years, and twenty» without the 


one Pears, Co. Lit. 45. b. Co. 1. (g) Rector Chedington 155. Np: 3 
| | 8 oy 


and Wilkinſon, Moor 478. pl. 684. S. C. 


5. Ik an Jndenture of Leaſe bears a Date (h) which is impoſſi- 
ble, as 30 Februarii, 02 40 Martii, and the Term ku: Pears is limi- el ue be. 
ted to commence from the Date, it ſhall commence from the Deli- cau ic could 
very as if no Date had been. Co. Lit. 46, b. 2 * 

ment of the Parties. 1 Mad. 180. per Uaughan and Itkins, 


6. (i) Ik a Man by J 
not, oz that is void, oz 


1 Reb. 360. adjudged, 
2 Leon. 11. Cart. 148. Vaugh. 73, 80,83, 


K ² agg SS i . . : = 
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to begin after which is in eſſe, to have from the End of the firſt Leaſe, it all 


* _ , commence from the Delivery. Co. Lit. 46. b. 

Ale, an - 

there is none ſuch, it is void. 2 Rol. Rep. 355. 1 Sid. 461. —— And therefore it is uſual in ſuch Caſe, when 
doubtful whether the former Leaſe is good, to make the Habendum from the End of the former Leaſe, if ſuch 
there be, and if not, from ſuch a Feaſt, and ſuch Commencement in Judgment of Law is certain enough. 6 Cg, 
36. a. 8 Co. 166. b. | : 


— 


— 7 
nn 
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7. In Ejectione firmæ, if the Plaintiff declares on Leaſe made by 
J. S. 20 Avguſt, fo? twenty Pears, a Feſto Annunciatienis beatæ Mariz 
Virginis ultimo præterito ante Datum hujus Indenturæ, &c. and there 
is no Mention of any Jndenture no2 Date of it in the Declaration, 
this Leaſe ſhall commence from the ſaid Feaſt of the Annunctation 
befo2e the 20 Avguſt, becauſe if the Mods (ante Datum hujus Inden- 
turæ) had not been in the Declaration, the Leaſe ſhould ſo com: 


mence, and the Addition of the ſaid Mozds ſhall not hurt it, but 


they ſhall be void, Paſch. 40 El. B. R. Darcet's Caſe adjudged, it 
being moved in Arreſt of Judgment; 
8. Tf a Man leaſes fo2 Pears to B. and afterwards by Tidenture 
recites the Leaſe made to B. but miſrecites the Date ok the Leaſe, 
and then demiſes the Land to C. Habendum from the Expiration o; 
other Determination of the firſt Leaſe, fo2 certain Years: This 
Leaſe made to C. ſhall commence p2eſently, fozaſmuch as there is 
not any ſuch Leaſe on which it is limited to commence. Hill. 10 Car, 
(a) Cro. Car, B. R. inter (a) Miller and Manwaring, per Curiam, adjudged in a 


399,400.8.C: (UItit of Erro2 on a Judgment at Cheſter which concerned Sir Ran- 


* dall Crewe. Intratur Trin. 10 Car. Rot. 321. 8 
1 Jon. 355. 


S. C. adjudged, and that with regard to the Number of Years it begins preſently, tho' not in Intereſt till the 
former Leaie ended. Vaugh. 80. S. C. cited, Cart. 149, 150. S. C. cited. 


9. Ik a Leaſe be made fo2 thirty-one Pears, which commences 
roy Anno Domini 1531, and afterwards in Anno Domini 1535, the Leffo? 
; reciting the ſaid Leaſe, makes a new Leaſe by Deed, by theſe 

RATS Wows, Noveritis me dictis 31 annis finitis & completis dediſſe & con- 

© Fol. 856. ceſſiſſe omnia præmiſſa to J. S. Habendum & * tenendum a die Confec- 

5 tionis Præſentium (Termino prædicto finito) uſque ad Finem Termini (i) 31 

miſpzinted Annorum tunc immediate ſequentium plenarie complendorum : This 

in Roll, be- Leaſe ſhall commence in Computation from the Expiration of the 

ing there 30. firſt Leaſe, f02 thirty-one Years, and ſhall continue fo2 thirty-one 

Pears after the 3 of the firſt Leaſe; fo2 if it ſhould com⸗ 

mence from the Day of the Making of the Deed, then there 

would be but four Pears to come after the Expiration of the firſt 

Leaſe, which was contrary to the Jntent of the Parties; and there- 

koze it ſhall be interpꝛeted that he ſhall Have it fo2 thirty-one Pears 

; after the Oay of the Date, and the Expiration of the firſt thirty- 

(c) 1 Leon. one Pears, ſcilicet after both. Dubitatur (c) Dy. 9 El. 261. 28. Curia 
199. * C. de Banco contra Curiam de Banco Regis. 


Bridg. 98. S. C. cited, All. 76. S. C. cited. 


10. In an Ejectione firmæ, if the Plaintiff declares of a Leaſe 
made by A. to him of certain Land, Habendum from Michaelmas ul- 
timo præterito ante Datum Indenturæ prædictæ fo fix Pears, and there 
is not any Mention of any Indenture bekoze, it ſhall be taken to 
be a Leaſe from Michaelmas befoze, fozaſnuch as it doth not ap- 
pear that there was any Indenture. Paſch. 15 Car. B. R. inter Elme 
and Leaves, per Curiam, adjudged, it being moved in Arreſt of Judg- 
ment after a Trial at Bar on ſuch Declaration. Incratur Trin. 
1& Tar. Rot 1853. | 

11. If an Indenture of Demife bears Date + Maii, 1o Jac. and it 

is delivered 5 Mali, 16 Jac. and the Mozds of the Habendum are, 
I | Hat endum 
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Habendum de Feſto Annunciationis beatæ Mariæ 9 — tunc ultimo 

ræterito pro Termino Viginti unius annorum proximo ſequentium datum 
dictæ Indenturæ, this Leaſe commences in Computation from Lady- 

Day bekoze the Date, and in Intereſt the fifth Day, which is the 

Day nert after the Date. and ſo all the Wozds of the Jndenture | 
will take Effet the fifth Day, being the Day of the Delivery of (a) Hob. fol. 
the Deed. Hobart's Reports, Caſe 32. inter (a) Moore und Muſgrave, 8, S. C. 
adjudged in Scaccario, and affirmed in a Writ of Erroz, This was . 
the * by the Reco2d, altho' it is otherwiſe falfly pztnted in the Abr 7% 
BooR. | pl. zt. S. C. 

12. Ik an Indenture ok Demiſe bears Teſte 25 Martii, 15 Car. 

and it is deltver'd the Oay of the Date, and the Habendum ts, Ha- 

bendum & tenendum from and after the Day of the Date of theſe 

pxeſents, fo2 and during the Term and Time of ſeven Years, 

(b) from hencekozth nert and immediately following fully to be (% py the 
compleat and ended; this Leaſe commences fn (c) Computation Report in 
from the Delivery of the Deed, which was the Day of the Date, 501. 118. the 
and in Intereſt the nert Day after the Date, and ſo all the (Wlozds — 
will take Effect; fo2 it appears that he ſhould not have the Joſfſeſ- tus br even 
ſion till the next Oay after the Date, fozaſmuch as the TUHo2ds are Years, from 
Habendum & tenendum from and after the Day of the Date; but {4-day lat 
that the ſeven Years ſhould commence by Computation from the — 
Delivery, ſcilicet from hencekozth, which refers to the Limitation aur, ac. 
of ſeven Pears. Trin. 24 Car. B. R. inter (d) Corniſh and Cawſey, (c) A Leaſe 
adjudged in Arreſt of Judgment. Intratur Trin. 23 Car. Rot. 1434 being made to 
on a Special Uerdif, where he declared on a Demiſe by Indenture ge I 
dated 25 Martii, and on a Demiſe until Habendum a die datus fo; ages 
ſeven Years; and adjudged againſt the Plaintiff, being fo2 Rent {cond Lease 


reſerved, | to another, to 

hauoold from the 
20 Decemb. 1 Eliz. (being the Date of the ſecond Leaſe) for fifty Years from thence next enſuing the End of 
the former Leaſe ; it was inſiſted, that theſe ambiguous Words ſhould have ſuch Conſtruction as ſhould be reaſon- 
able and agreeable with them all, and that the fifty Years ſhould begin 20 Dec. 1 Eliz. to take Effect in Poſ- 
ſeſſion after the End of the former Leaſe. Bridg. 100. adjudged accordingly, and vid, Noy 2. (d) All. 25. 
S. C. adjudged, and ſaid by Bol, to hold from the Day of the Date, from henceforth for ſeven Years, the Plain- 


tiff had declared right. Styl. 118. S. C. Adjornatur, 


13. (e) If one lets S. Meadow to A. for ten Years, and C Meadow to (e) Veal and 


B. for twenty Years, and after reciting theſe Leaſes, lets both Meadows 2 3 : 


for forty Years, to begin after the End or Determination of the ſeveral adjudged 
Leaſes made to A. and B. theſe Words ſhall be taken reſpectively redden- 2 Leon, 105. 
do fingula fingulis, ſo that when the Leaſe for ten Years of S. Meadow adjudged, 
is determined, the Leaſe for forty Years therein ſhall begin, and not !, Sund. 183. 
wait till the Leaſe for twenty Years in the other Meadow is determined. ere 


Mich. 31 & 32 Eliz, Juſtice (f) Minabam's Caſe, 5 Co. 7. a. adjudged. (f ) Moor ay 
pl. 340. S. C. 


adjudged, and that the Term of fozty Pears in each Meadow ſhall begin as the fozmer Leaſes expire; 


but ik thep are both ſurrendered together, the new Leaſe ſhall commence in both p:clently, 


14. If a Woman, Leſſee for Years, marries and dies, and the Rever- 
ſioner leaſes for Years, to begin after the Term demiſed to the Husband, 
whereas it was made to the Wife, and by Act of Law transferred to the 
Husband ; yet this by a reaſonable Conſtruction ſhall be taken as demiſed 
to the Husband, ſo as to make this ſecond Leaſe. have a good Com- (g) Dyer 177. 
mencement. 6 C. 36. 4. b. In the Biſhop of Bath's Cafe; cited from (g) P!-35- S. C. 
PI. Com. 192. a. 36 10 269.5 1h] 2 149. 
15. If A. leaſes to B. and C for ſixty Years, provided that if both B. es. 
and C. die within the ſixty Years, that A. and his Heirs may enter, and 8. 
dies, and A. leaſes to D. for ſixty Years cum poſt ſive per mortem ſurſum- 
redditionem vel forisfatturam of C. accideret wacare for ſixty Years, this 


will be taken moſt ſtrongly againſt the Leſſor, and moſt beneficially for 
111 the 


| 


SET. 


the Leſſee; and tho? the firſt Leaſe could not determine by the Death of 
C. until a Re-entry, unleſs by Effluction of Time; yet whenever it deter. 
mines either by Entry or Effluction of Time, the ſecond Leaſe ſhall begin, 
and the Words are cum_poſt mortem, &c. and not only per mortem, 2 
and by Effluction of Time it muſt determine poſt mortem, Ec. Trin. 3 Fac. 


(a) Fiſh and 6 Co. 34. b. (a) The Biſhop of Bath's Caſe. 

Bellamy, S.C. | 

Cro. Jac. 71. adjudged by thzee Judges againſt Two, that it ſhall begin when the firſt Leaſe deter: 
mines by Effluttion of Time poſt mortem, &c. of C. Lit. Rep. 364, 370. S. C. cited, 4 Mod. 278.8.C. 
cited; 


Eſtate. 
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16. If one makes a Leaſe to begin after the Surrender, Forfeitur 
Determination, or end of a former Leaſe, it muſt begin when the fir 
of theſe happen, for the Words, which of them ſhall firſt 1 * are im. 
plied, and the Leſſee hath no Election; for if the firſt Leaſe be ſurren. 

dered, the ſecond Leaſe ſhall begin preſently, and the Leſſee cannot 
8 (b) chuſe to have it begin after the Expiration of the Time in the firſt 
if A. B. and Leaſe. Trin. 3 Fac. in the Biſhop of Bath's Caſe, 6 Co. 36. 5. reſolved 


C. oz any of per Curiam. | 
them ſo long 

live, and after, from the Annunciation in 1568. oz from the Surrender, Fozfeiture, Expiration, oꝛ 
other Determination of the fo:mer Leaſe, and A. lived till 1568, and when the ſecond Leaſe ſhould 
begin, oz whether the Leſſee ſhould have his Eleſtion. Lit. Rep. 363, 370. debated upon a Special 
Uerdif, in which it was found, that the Leſſee choſe to have it begin after the End of the fozmer 
Leaſe, Et adjornatur. 


* 


17. If a Copyhold being granted to A. B. and C. for their Lives ſuc- 
ceſſively, ſicut nominantur, the Lord leaſes for forty Years, after the Death, 
Surrender, or other Determination of the Eſtate of A. B. and Q and 4 
and B. die, and C. marries and dies, and his Wife by Cuſtom holds in as 

(<) an * her Free Bench, this Leaſe in Computation of Time ſhall not begin till 
cond Part after the Death of the Wife, (c) for the Free Bench is a Continuance of 
184. M. 1. the Eſtate of the Husband, and the Words Death, Ec. ought to be taken 
with the of ſuch Death, Ec. as determines the Eſtate by Reaſon of the Words 
8 following, or other Determination of the Eſtate. Hill. 12 & 13 Car. 2. be- 
and Clark, tween (d) Chantrel and, Randah, 1 Lev. 20. ſeems to be the better Opi- 
2 Sid. 165. nion by the Book, tho' objected it ſhould begin upon the firſt of the Con- 


S. C. adjor- tingencies that happened. Et adjornatur. 
natur. 


le) Do ik al. 18. If after Miſ-recital of a Leaſe to A. Sc. the (e) Habendum had 
ter Mil⸗re⸗ been for twenty-one Years after the Intereſt of A. determined, this 
cital of a had been good for twenty-one Years after the End of As Leaſe, notwith- 


Leſſoz ſtanding the Miſ-recital. Hil. 19 & 20 Car. 2. in (f) Fot and Bert h, 
grants the 1 Lev. 234. by Kelynge and Twiſden. | 


Keverſton | | | 
and Rent, this is a good Gzant per Hob. 128, 129. but foz this vid. 2 Rol. Abr. 44. pl. 19. and the 
Notes there, (f) 1 Vent. 84. S. C. and S. P. per Twiſden. 


g By the 19. Queen Elizabeth, 22 Apr. (g) 32 Eliz. leaſed to A. for thirty 
Repozt of Years, from the End of a Leaſe for ninety-ſix Years then in Being, and 


this Caſe in : 
„ the Reverſion was after ſettled by Car. 1. upon his Queen; and the 12 


Leaſe is May, 14 Car. 1. reciting the Grant by Queen Eliz. as dated the 22 April 
— — 8 42 Euiz. (h) ſhe demiſed to B. for twenty-one Years, from the End of 
made the Determination of the Eſtate granted to A. per Literas Patentes pred? ; this 


a3 3 Leaſe to B. by Reaſon of the Miſ-recital, began preſently upon the Seal- 


made 32 Eliz, ing and Delivery thereof, the Habendum being from the End of the Term 
but J think granted to A. per Literas Patentes pred, (when there were none ſuch) 


thee _ (i) tho* by this Conſtruction the Leaſe to B. was intirely void and fruitleſs, 
alter t 7 Wo 200 

Cale, (h) By the Bepozt of this Caſe in all oz moſt of the other Books, it appears the Set- 
tlement was on Truſtees foz the Queen, and that they made the Leaſe, - (i) Leſſee foz 100 Pears 
leates to A. foz fozty, if he lives ſo long, and then leaſes to B. to hold after the Term of A. foz twentp- 
thzce Pears, to be accounted from the Date; yet it chali not begin from the Date, but from the End 
of A. s Term, foz being good by the firlt Wozds, it ſhall not be made void by the ſubſequent, Godb. 


166, 
I | becauſe . 


Eſtate. | 215 


— 


— 


becauſe it expired before the Leaſe to A. and B. was obliged to pay the 
yearly Rent of 60 J. reſerved thereon during the twenty-one Years, tho? 
be could not have the Poſſeſſion. Hil. 19 C 20 Car. 2. between (a) Foot 


and Berkly, 1 Lev. 234. adjudged in B. and that Judgment after affirmed bo : bog 
upon a Writ of Error in B. R. judged in B. 
| | (Tyrrel only 

to the contrary) and affirmed upon a Writ of Erroz in B. R. 1 Sid. 450. S. C. adjudged upon a 

er: crit of Erroz accozdinglp. Cart. 147, &c. S. C. ag adjudged in B. (Tyrrel diſſenting) with the ſeveral 

C. Arguments of the Judges, 2 Keb. 654, Kc. ö | 

e, 20. A Prior and Convent, 1 H. 8. leaſed to A. for three Lives, and 

rſt after leaſed to B. for fifty Years, and then leaſed to C. for ſixty Years, 

m. and the Reverſion coming to Queen Elizabeth, ſhe, the 7 E1:s. recitin 

n- the Leaſe for three Lives only, granted to D. after the Expiration of that 


Leaſe, or when ever the Land by any Means ſhould come into the Hands 
of the Crown, and when the Leaſe to D. ſhould begin, viz. from the 
Death of the laſt Cæſtuy que vie, or after the Expiration of the Leaſes for 
fifty and ſixty-one Years, or whether D. had his Election. Mich. 20 Car. 2. 
between Aprice and Hayes, Hard. 498, Ec. debated; and by Hale, Chief 
Baron, if all the Leaſes had been recited, the Leſſee might have had his 
Election. Et adjornatur. 

21. If in Ejectment, the Plaintiff declares, that J. S. per ſcriptum ſuum 
obligatorium demiſed to the Plaintiff habendum a die datus Indenturæ pred”, 
this Writing ſhall be intended an Indenture, tho' improperly called Scrip- 
tum obligatorium, for every Deed obligeth, or if not, the Leaſe ſhall com- 
mence preſently, as if from the 4oth of September. Trin. 23 Car. 2. be- 
tween (b) Taylor and Fitzgerald, 1 Vent. 137. adjudged upon a Writ of (b) 2 Keb. 
Error upon a Judgment in Ireland, after a Verdict there given for the 796. S. C. 
Plaintiff. Nota; The Book does not mention that the Leaſe was for 
Years, but muſt be ſo intended. | 

22, If a Leaſe is made the 10 Ocfob. Ec. to hold from the 20 Novemb. 
for five Years, it is uncertain what November is meant; and tho' the Law 
would reject an impoſſible Date, becauſe it could be no Part of the A- 
greement, yet this is ſo (c) uncertain a Limitation that it cannot be (c) That a 
known when the Leaſe ſhall begin. Paſch. 26 Car. 2. Anonymus. 1 Mod. 180. Leafe to be- 
adjudged by Vaughan and Atkins contra Windbam. gin at the 


Feaſt of our 
Lady Mary, without mentioning which, may be aſcertained by the Entry of the Lefſee, Vide 1 Leon. 
227. —— Leaſe to begin from the Nativity of our Lozd laſt paſt (omitting Feaſt) begins pꝛeſentlp, 
1 Vent, 84. cited to be adjudged ; but Twiſden ſaid ſuch Leaſe was void; but the Repozter hath made 


a Quzre, whether it does not begin pzeſently, 


23. If one reciting a former Leaſe demiſes to A. for twenty-one Years, 
from the End of the former Leaſe, reſerving a Rent, with Power of Re- 
entry for Non-payment, and then covenants and grants that A. ſhall have 
the Land for other twenty-one Years, and ſo from twenty-one to twenty- 
one Years, until ninety-nine Years thence next enſuing, and there was 
no ſuch former Leaſe as recited, A. ſhall hold for ninety-nine Years be- 
yond the firſt twenty-one Years, and the firſt twenty-one Years ſhall not 
be accounted Part of the ninety-nine Years; for if the ninety-nine Years (d) 2 Show. 
had been intended from the Making, it would have been hence, but thence 31. S. C. 
denotes another Time and not the preſent; and it could not refer to the —＋ 0nd 
Leaſe recited when there was none. Hill. 30 31 Car. 2. between (d) the — yards 


College of Mancheſter. and Trafford, 2 Lev. 241. adjudged. repozted, 


(A) For 


Eſtate. 


11 


\ 


(A) For how many Years the Leaſe ſhall 
| be ſaid to be made. 


I, FF a Parſon leaſes Tithes to another fo2 thee Pears, and at 

the End of thoſe thꝛee Years fo2 another thee Pears, & fic 
de tribus annis in tres annos, during the Lite of the Lefſo2, this ſhall 
(a) 1 Rel. be a Leaſe fo2 twelve Pears, Hill. 13 Jac. B. R. inter (a) Newberrie 


Rep. 287. AND Rathebone reſolved, 
S. C. adjudg- 


ed, 3 Bullt. 158. S. C. adjudged, and by Dodderidge, Juſtice, if it had been & ſic de tribus annis pzediX in 
tres annos, it had been but for nine Years. 


(b) 6 Mod. 2. (b) If a Man leaſes from thee Pears to thee Years till nine 
215.5, Pears, it is a good Leale koꝛ nine Yeats, Paſch. 1 Jac. B. Wil: 
Eu. an ang cock Cale adjudged, 

vid. 1 Bulſt. 190. 


3. It a Wan leaſes Land fo2 a Pear, and ſo from Pear to 
* Fol. 851- Pear quamdiu ambabus Partibus placuerit, (d) it is a Leaſe fo2 two 


F Pears at leaſt, Co. 6. The Biſhop of Bath 35. b. implies it, Brook, 


S. P. agreed Tenant per Copy a volunt, &c. in Abzidgment. 14 H. 8. 10. Contr 
by = 1 Mich. 3 Jac. B. 

Keb. 16. | 
L p. ö d) That it is a Leaſe binding but for one Year, 6 Mod. 215. by Holt, Ch. Juſt. 


4. But in that Caſe, after thꝛee Pears at moſt, it is but an E: 
ſtate at Will, Co. 6. The Biſhop of Bath 35. b. 
5. Ik a Parſon leaſes fo2 a Pear, and fo from Pear to Year tam 
(e) For this diu, us he ſhall continue Parton, (e) it is a good Leaſe fo2 two 
vid. my ſe- Pears at leaſt, if he ſhall continue Parſon, Co. Lit. 45. b. 


cond Part 


195. Pl. 8. and the Notes there. 


f) For this 6. (f) But after two Years, in the laſt Caſe, it is but an Eſtate 
vid. Winch at TUill, Co. Lit. 45. b. | | 


32. and Goſt⸗ 


wick and Maſon, 1 Sid. 423. 1 Mod. 3. 2 Keb. 543. Salk. 413. 


(g) For Leaſes * 9, If a Man demiles Land fo2 ſuch a Term as to both Parties 
rig ng it pleaſes, (s) it is an Eſtate at TUill. 6 Co. The Biſhop of Bath 
858, 859. 35. b. becauſe the Term is altogether uncertain, 
8. If one leaſes for Years, this is a good Leaſe for two Years, by which 
the plural Number is ſatisfied ; in the Caſe of the Biſhop of Bath, 6 Co. 
TI GEV A 
9. If one Leaſes for twenty-one Years, and ſo from twenty-one Years 
to twenty-one Years, till ninety-nine Years be paſt ; tho* no Numbers of 
twenty-one Years will center in ninety-nine Years, yet.this will be a cer- 
(i) Noy 143. tain Term for ninety-nine Years, and (h) the odd Years ſhall be rejected. 
lo relolved Hill. 30 & 31 Car. 2. between the College of Mancheſter and Trafford, 
per Curiam. 2 Lev. 241. agreed per Curiam. 75 
10. If one Leaſes to another de anno in aunum quamdiu ambabus parti- 
bus placeret, tho' this is a Leaſe but far two Years, yet if the Leſſee 
holds on and occupies part of the third Vear, ſtiis then a Leaſe certain 
(i) That the for that Year alſo, ſo that (i) neitKer the one Pafty or the other can de- 
Leſſoz can⸗ I | termine 


not, fo: it p SECS Of OTF 

would be again} Reaſon, that the Leſſee ould occupy after che Eid ok the Pears, and be at Coſts in 
manuring the Land, &c. and then be ouſted, &c. and ik the Leiloz would not have had him continue, he 
ould have given him Notice at oz befoze the End of the ſecond Pear. Kelw. 65. a. 163. a. b. and vid. 


Salk, 


oy nl YEP 


te 


—— We. . 


termine his Will during that Year. Mich. 40 Eliz. between. Agard and Salk. 413. 
King, Cro. Eliz. 975. by Gawdy and Fermer; but Popham held it was a m Kut 


* . x 


Leaſe at Will after the two firſt Years, and determined by the Death of where befoze 


, the End bf 
the Leſſee; Et adjornatur. the ſecond 


| - r . 
tee hath been at Coſts in manuring, &c. fox the following Pear, Q. if the Leſtoꝛ ought not be koꝛe ſuch 
Coſts, &c. to have given the Leſſee Notice to leave, and vid. Salk. 414. —— The Leſſee, after the 
third Pear begun, cannot determine his Will to the Pꝛejudice of the Leſſoz, 2 Jon. 5. 6 Mod. 215. 
Br. Leafes 53. —— By holding on he is not Tenant at Will, but foz a Pear certain, koz his hbtd» 
ing on will be taken to be in Purſuance of the firſt Contratt, Salk. 414. 


— "TY 


4 — 


_ * 
e 


Leaſe for Fears. 


(B) To whom it may be made in Re- 
ſpect of the Eſtate. 


5 O®PE Jointenant may leaſt ko: Pears to the othet, becauſe 
altho' befo2e he occupied per mie & per tout, yet now he ſhall 
have the whole without Jnterruption, and the Leſſo2 cannot hinder 


. . | | Co. Lit. 
him. (a) 21 H. 6. 34. $86.2. 8.6 


cited, and vid, Ow. 102. My ſecond Part 621. pl. 28. and the Notes there, 


* -» 1 13 2 * — * 9 1 # @® a * « - 
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_—_ ts. 


Forfeiture, 
. may be. | Gopyholdi 


4 | F OY $8 r — * TP r 
.(c) T Eflee fo2 Life, Remalndet in Tail, Remainder in Fer to un Pet 
I the right Heirs of the Leſſee, and he makes a Feoffment, bite, 4 Co. 
it is a Foxfiture of his Eſtate fo? Lite. 42 E. 3. 18. 50 E 3. 4. N 

"Recovery to the Ule of anther in Fee, 1 Mod. 199, 200. (e) Poph. 84. S. P. 
2. (e) Ik Tenant in Tall after Poſſibility alien in Fee, 02 fo2 le) Co. Lit. 
another's Life, it is a Forfeiture, becauſe he Hath in effet but foz 38 
Life, (f) 39 E. 3. 16. 3 H. 6. 52. (g) 10 H. 6. 1. b. (h) 45 E. 3. 25. (& Br. Por- 
11 H. 4: 15. Littleton J. b. (i) 29 Aſſ. 64. admitted, 32 AM. 9. admit: Kiture 21 


ted by Iſſue, 43 AM. 24. adjudged by Admittante. ©) Pie 13 
| ITZ. 
; 67. 8. ©. | (h) Br. Entry Congeable 12. S. C. (i) Fitz. Aſlite 292. 85 8 


3. (k) A Right to a particular Eſtate may be forfeited, and he that (0 2 Leon. 
hath but a Right to the Remainder or Reverſion may take Advantage of 264. 


it. Co. Lit. 252. 4. | 


4. ( As if Tenant for Life be diſſeiſed, and (m) levies a Fine to the ( WE 
Diſſeiſor, he in Reverſion or Remainder may preſently enter upon the ler's Caſe 


: 9 


Diſſeiſor for the Forfeiture. Cy. Lit. 252. a4. 8. Fe : ug 
judged, 2 And. 29. adjudged, Moor 423. pl. 59: adjudged, -Cro. El. 450, 586; adjudged. m) Se 
if he accepts of a Fine from a Stranger. 2 Leon. | RS F es © Sa 


K k k "7 INE So 


* - — l | * — 
Buck! (a) So if after a Diſſeiſin he levies a Fine to a Stranger, though to 
Cate 8. | why ** 2 partes finis nibil habuerum, yet it is a F erfeiture his 


2 Co. 55. b. Right. C6. Lit. 252. 4. | 
BE adfudg⸗ | 3 | | 
ed; 2 And. 29. adjudged, Moor 423. pl. 591- adjtidged, Cro. El. 450, 586. adjudged, 


6. So a Forfeiture may be by the Alienation of Tenant by the Curteſy, 
Tenant in Dower, Tenant pur auter vie, Tenant for Years, Tenant by 
Statute Merchant, Staple, or Elegit. Co. Lit. 252. 4. 


"0" a» Þ "4s - wg £ * * * 


ak " : - a a — — 


Elte for Life or Years. 
Forfeiture. 


(D) What Perſon may commit a For: 
feiture. 


x. J. Pusband and life, Tenants fo2 Life, make a Feoffment; 
3 it is a Fo2feiture during the Coverture. 45 E. 3. 21. b. 
18 E. 3. 39. 2 887 
(b) Co. Lit. 2. (b) So it ſhall be a Fozkeiture during the Coverture where 
326. a.5-P. the Husband is ſeiſed in the Right of his Mike, and the Pusband 
Pear. and life make a Feoffment. 3 | 
0 Co. Lit. . 3- (©) So if Husband and Wife ate Tenants ko Life, and the 
326. a. S. P. Husband alone makes a Feoffment, it is a Fozteiture during the 


_— for Coverture. (d) 29 Aſſ. 43. 43 AM. 17. adjudged, 45. adjudged; 
In Subſtance 1 


this is the Feoffment of the Husband only. (d) Fitz. Cui in vita 26. S. C. 


&) Co. Lit. 4. (e) But in theſe Caſes it ſhall not be any Forfeiture again 
-33-b.5-Þ. the Wie after the Death of the Dugband. 45 E. 3. 21. b. 29 Al, 43. 
2 ol dk. adjuD&eD, 43 AM. 17. Co. 8. Whitingham 44. b. Ama 

796. pl. 11. JUURED, - 4 | | 
8. P. 5. But if the Þusband poſſeſſed of a Term in Right of his Wife 
|  foxeits the Term, it ſhall bind the TUife, becauſe he might dif: 
AN, poſe of the Term at his Pleaſure. (f) 7 H. 6. 2. b. (g) 9 H. 6. 52. 


(f) Br. Forfeiture 69. S. C. My firſt Part 703. G 2. S. C. (g) Br. Forfeiture 76. S. C. 


6. Ik Þusband and Wife, Lefſees foz Life, in the Right of the 
Wife accept a Fine come ceo, &c. of a Pe it ſhall not be any 
Forfeiture againſt the Wife after the Death of the Þugband, be- 
cauſe ſhe was not examined on that Fine. Dy. 3, 4 Ma. 148, 89. 
J. If an Infant being Leſſee for Life makes a Feoffment in Fee, and 
(h) Diverft: the Leſſor enters for the Forfeiture, as he may, (h) this will not bar the 


ty between Infant but that he may enter. Co. Lit. 44. 6. 

expreſs Con- Ex | | 
dition and Condition in Lam annexed to an Eſtate, as to binding an Inkant oz Feme Covert, Mr 
ſccond Part, pl. 1, 2. vide, and the Notes there, | 


8. If the Husband, after Iſſue, makes a Feoffment in Fee of the 
Wife's Land of Inheritance, and the Wife dies, the Feoffee ſhall: hold it 
during the Life of the Husband againſt the Heir of the Wife; for it was 
no Forfeiture, the Eſtate of the Husband being only a Tenancy by the 
Curteſy initiate, and not conſummate. Co. Lit. 30. a. | 
RE 2 | | Leafe 


* 


Leaſe for Life or Years. 


(E) Forfeiture. 
By Matter of Record. 


1. P a Man leaſes at Mill, and afterwards grants a aneh 
in Fee to another, it is not any Oetermination of the (lll, ) pog: Rol. 
admitted. (a) 11 H. 6. 28, 33. But quere, fo? what Remedy ſhall the Abr. 860. 
G2antee have fo2 the Rent, koz he ſhall not diſttaln the Cattle of v. . vid. 
the Ln, if the Leaſe continues, becauſe he comes paramount to ande Notes 
e Charge. ; 


nt 


Eſtate for Life or Years, 
Forfeiture. 
(F) What ſhall be a Forteitiire. 


| (b) By Matter of Record. Q Dy Mat- 
1. (0 TF Leſſee fo2 Life it a Quid Juris clamat attoni to & Gant three Ways, 
; —1 by Fine of one who had nothing in the Reverſion, it is a K * 
Foꝛteitute, foꝛ he thereby acknowledgeth the Reverſion in a Stran- 2ay, ny 
ger. (d) 27 E. 3. 77. — 
L OY „ By aff e üb Nen R tnffer td be ik @ Saber. Li. 1 
N 0 i EB eee ee 


2. Ik there be Leſſee-fo2 Life, the Reverſion over jointly to Hul⸗ 
band and life, and the Pusband alone altens the Reverſion by 
Fine, and the Conulee biings- a Quid Juris clamat, and the Leffee 
attoms to the Gzant, it is a Fozfeiture to the TUife, and che ſhall 5 
have Advantage of tt after the Death of her Hitsband, becauſe the (e) Quid Juris 
' Leſſee by the Attomment hath acknowledged the Revetſion in a clus ;2” 
Stranger. (©) 27 E 3. % „ „ 8 8. C., 
3. (t) If Tenant fot Like of an (g) Advowſon in groſs ch) le- (0 Co. Li. 


vies a Fine come ceo, &c. of it, it is a Fozkeitute, although it doth 25:- b. s. . 


not vevelt the Reverſion. Trin. 23 Car. B. R. inter (i) Springe and (0 £95.32: 
Str Julius Cæſat, Maſter of the Rolls, adjudged per Curiam with-F.,0.0.* 
out Doubt, and they would not ſuffer it to be argued in a TUrit mon, or other 
of Erro2 upon a Judgment in Banco, in a Quare Impedit. Typ which 
| | ie in Grant. 
Co. Lit. 25 1. b. Ow: 147. (hb) But a Grant by Deed recorded as a Deed inrolled, works no Forkiture, 
becauſe the Deed is the Original. Co. Lit. 251. b. and vid, Ow. 147. 2 Leon. 693 65, 4 Leon. 124, 129. 
—— But whether it be otherwiſe where Bargain and Sale inrolled in London before the Recorder, according to 


Custom. Utd, Moor 21 1. pl. 352. Godb. 105. 3 Leoni. 169. Goulab. 40, 41. ( 1 Jon. 389, 391. S. C. 


adjudged. | 6 


Leaſes 


JS. 
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Leaſes for Life or Years. 


8) What ſhall be ſaid a Forfeiture of 
«ved A Leaſe (a) by Matter of Record. 


Caſes where 
a 'Tenant for 


Life or Years 1. I Tenant fo2 Life affirms the Land in a Stranger in a Court 


r * — 


. * 


may in a of Reco2d, it is a Foxfeiture, 13 H. 4. 13. b. 

Rect Alien 2. (b) Tf Lefſee fv2 Life accepts a Fine Sur Conuſans de droit come 
z. "corſet his CEO que ad, &c. it is a Forfeiture, fo2 he hath acknowledged by E: 
c. forfeit l | 

Eſtate, vid, koppel, that he hath the Fee from him. 1 H. J. 12. b. Co. 2. Buck. 
Sir William ler 56. Co. 9. Marg. Podg. 106. b. Vide Dy. 3, 4 Ma. 148, 89. 


Pelham's | e 
Caſe, 1 Co. 14. Moor 271. 2 Leon. 60. 4 Leon. 123. 1 And. 227. and bid, Godb, 105. Goulſ. 40, 41. 


(b) Co. Lit. 252. a. S. P. and vid, 1 Mod. 117. 


F But it is otherwiſe if he accepts a Fine Sur Conuſans de droit 
Fol. 853- tantum with Releaſe, f02 that enures fo2 the Benefit of the Rever: 
| ſion, and is no Eſtoppel. 1 H. 7. 12. b. N | 
4. It Tenant fo2 Life hath ald granted of him in Reverſion, and 
J. S. comes without Pꝛoceſs, and {avs that he is the ſame Perſon 
of whom Aid is pꝛaped, and is ready to join; to which the Leſſee 
ſays, that he is not the ſame Perſon; whereupon he is adjudg'd to 
0 By pray- AN(wer alone; it is a (c) Fozkeitute if he be the ſame Perſon who 
ing in Aid of Bath the Reverſion, becauſe by this Plea he ſuppoſeth the Rever- 
a Stranger. ion in another, 21 E. 3. 14. 


Co. Lit. 2 5 2 a. 
2 Co. 55. b. at the Bottom, 2 Leon. 62. Cro. Eliz. 758. 


d) Forfeiture $. In quid Juris clamat if Leſſee fo? Life 02 Yeats (d) claims F ce, 
by claiming ft ig a F0zfeiture. (e) 11 H. 4. 57. B. Co. 2. Tooker 68. b. 30 E. 3. 29. 


Fee in a Court 0 ä 
of Record. Co. Lit. 251. b. — If he takes the Tenancy upon him and pleads. 2 And. 30. (e) Br. Quid 
juris clamat 10. S. C. Fitz. Quid juris clamat 13. S. C. | 


Zen 6. So it ſhall be altho' he hath Colour to claim it by void Con: 
(f) Fitz. Quid dition to Have Fee. (f) 6 R. 2. Pleſington Quid juris clamat 20, àd⸗ 
Juris A judged 19 H. 6. 62. DIY 


I And. 30. S. C. cited, Goulſ. 41. 8. C. cited. 


% Br. Quia . 7 In quid juris clamar brought againſt one as Tenant fo2 Life of 
booth 3 10 l. Rent, if the Dekendant ſays that it is but 40 s. Rent, if it be 
8. C. found againſt him, yet it is not any Fozkeiture. (2) 46 E. 3. 27. 
(0 Godb.10h½ 8. (h) In quid juris clamat, if the Dekendant pleads Special Mat⸗ 
ter of Attalnder and Fozkeiture of Him of whom the Plaintitk 
claims, and a Gzant over by the King, and the Plaintiff chews a 
ſpecial Reverſal of the Attainder, on which the Parties demur, and 
it is adjudg'd againſt the Dekendant, pet it is not any Fozkeiture. 
29 E. 3. 25. X 
(i) Holt and 9. (i) In quid Juris clamat if the Dekendant be erroneoufly adjudg: 
Litter, ed to atton to a Stranger, who hath nothing in the Reverſion, an 
aludges, * he Doth accodingly, it is not a Foxfeiture, becauſe it is the Att of 
Ow. 146. the Court. 29 E. 3. 25. b. 22 | 
(&) Fitz. Quid 10. JE Tenant fo2 Life attozns to a Gzant by Fine of the Revere 
Juris clamat ſion in Moztmain. (k) 17 E. 3. J. 


25. 8. e. 
2 | 11. @) If 


” 


Eſtate. 3 22 4 


11. 0%) If a Stranger who hath nothing in the Reverſion bzings (0 Cro. El. 
Mfr te 1g a Foxteleurey vecaute thereby be altem the Reber 220.” 
Waſt fait, a Foxfeiture, becauſe thereby he affirms the Rever- f 
ſion fn him. 18 E. 3.5% tai bis gurl 
12. Ik a Man biings a Præcipe in Capite againſt the . Leſſee foz 

Life, and him in Remainder in Tail as Jointenants, by the (b) % wi... 
Ifſent and Covin of the Lefſee with the Demandant, and they fuck Recove- 
pꝛocure another to anſwer fo! him in Remainder as Jointenant, „had by 
and after the Mile joined the make Oekault; 3 Judgment +, N 
final is given agafnſt them; ik he in Remainder reverſe the Judg. 1... 
ment by Writ of Diſceit, he ſhall have the Land, fo) the Lefſ?e Demancanc 
hath kozkeited his Eſtate; 17 E. 3. 60. b. es and, Tenant 
Forfeiture. Co. Lit. 362. a. and vid. Co. Lit. 356, a. 1 Co. 16. a. 2 And. 30. , -— $0 if 4 Br Lie 
ſuffers a Common Recovery, it is a Forfeiture, for that is an Aſſurance of which the Law takes Notice. Co. Lit. 
362, a. Sir William Pelham's Caſe, 1 Co. 15. b. adjudged, Moor 271. pl. 423. adjudged, 2 Leon. 60. 
4 Leon. 123. 1 And. 227. and vide 3 Co. 4. b. 10 Co. 44. a. Co. Lit. 3 56. a. 


13. Ik a Stranger biings a Writ of Entry againſt the Leſſee koz 
Life, ſuppoſing that He holds of His Leaſe, and the Leſſee conkel⸗ 
ſeth the Action, whereby the Stranger recovers, it is a Fokeiture 
ta the Lefſo2; (c) 5 A. 3. adjudged. (6) Fits. En- 
ble 42. S. C. Br. Entry Congeable 49 Br. Forfeiture de Terres 29. 1 Co: 1 5. b. 2 Leon. 60. 7 726 


14. In a real Aﬀion againſt the Leſſee fo2 Life, if he loſes. by 
Dip it is not any Foxfeiture. 18 E. 3 28. bd. 
15. But f the Plaintiff recovers by Render of the Leſſee, it is 
a Foxfeitute. 18 E. 3. 28. bd. eee 
16. So if he recovers by nient dedire of the Leſſee, 18 E. 3. 28. b. 
17. So if he recovers by Default of the Leſſee. 18 E. 3. 28. b. 
18. So ik he recovers by Miſpleading of the Leſſee, if he (d) (%% Where ke 
pleads faintly, Contra 18 E. 3. 28. b. | pleads cove- 


3 | nouſly to the 
Dif-inheriſon of him in Reverſion. Co. Lit. 252. a. 


0 — 


19. As if he pleads to an Inqueſt faintly in a Scire facias, and 
loſes where he might have barr'd the Demandant by a Plea of (% 2 Leon. 
nient compriſe, it is a Fozfeiture; (e) 22 E. 3. 2. b. Curia. 61. S. C. cited, 
20. So if Leſſee for Years be ouſted, and brings an Aſſiſe ut de libero te- (H i Co. 16.4. 
nemeuto. Co. Lit. 251. b. (f) Or in a Writ of Right brought agkinſt Leſſee S. T7. 
for Life or Yeats, he joins the Miſe upon the meer Right, which none 4500: 169. 
but Tenant in Fee- ſimple ought ts do. Co. Lit. 251. b. 38 
21. So if Leſſee for Years loſe in a Pr.ecipe, and brings a Writ of Er- 
ror for Error in Proceſs; this is a Forfeiture. Co. Lit. 251. b. | 
22, If Tenant for Life bargains and ſells to A. and his Heirs, and af- 
ter levies a Fine Sur connſance de droit come ceo, G. to A. and his Heirs ; 
this is a Forfeiture by the Bargainee, and not by the Bargainor, who at 
the Time of the Fine had nothing to forfeit. 1 Leon. 264. per Curiam. 

23. If A. be Tenant for Life, the Remainder to B. 7 Life; Remain- 
er to A. in Fee, and B. being in Poſſeſſion, levies a Fine Sur connſance de 
droit come ceo, Sc. to a Stranger, tho' the Remainder in Fee is not 
touched! or diſcontinũed thereby; yet it is a Forfeiture, for as much as 
B. had done what he could for diſpoſing of the Fee by Fine. Mich. 28 
& 29 Eliz. Braybrook's Caſe, 1 Leon. 40. agreed per totam Curiam. | 
24. If in an Action of Debt brought againſt Leſſee for Years for the Rent 
reſerved, he claims a Fee by Bargain and Sale to him and his Heirs, up- 
on which Iſſue is joined; if falſe, this is a Forfeiture of his Term, (g) for (g) 4 Leon. 3. 
the very Claim makes it ſo, which cannot be ſaved by the ſubſequent, lo held. 

| | Lac 47 wh Mlatzer. ; 


222 Eſtate. 


(a) Moor 211. Matter. Mich. 29 El. between (a) Dickſy and Spencer, 3 Leon. 169. per 


1. 2515 8. C. Curiam; but the Cauſe was ended by Compoſition. | 

he Bar- | 

ain and Sale being by Deed inrolled in London, Godb. 105. ſeems to be the 8. C. contra, the the 
Tue was found againſt the Defendant in the Attion of Debt. Goull. $ 41. The Plea in the Attion 


of Debt being entered on Kecozd, and pending that an Aſſiſe of freſh Fozce bzought in London, where 
the Bargain and Sale was inrolled accozding to Cuſtom, | 


25. If in a Quid juris clamat,. the Defendant pleads he was ſeiſed in 

Fee tempore levationis note abſque hoc quod ipſe tempore, Ec. held pro ter. 

mino vitæ ſux tantum ; and Ifſue being thereupon joined, it is found that 

he held as Tenant after Poſſibility of Iflue, Sc. this will excuſe him 

(b) Noy 74. from attorning, (b) and the Inducement of the Traverſe is no Cauſe of 
S.C. but S. P. Forfeiture. Mich. 39 & 40 Eliz. between Veal & af and Read, Cro. El. 


astotheFoz- 671, agreed per Curiam. 

feiture does | 

not appear, 11 Co. 80. b. S. C. but 8. P. does not appear, 1 Rol. Rep. 179. S. C. cited, but S. P. does 
not appear. of | 


26. But where there was Tenant for Life, Remainder for Life, and 

he in Remainder for Life, reciting that he had an Eſtate in Fee, levied 

a Fine Sur Conuſance de droit come ceo, Sc. and whether it was a Forfei. 

(c) Ow. 146. ture, becauſe it made no Diſcontinuance, Mich. 42 Eliz. between (e) 


S. C. and Holt and Lifter, dubitatur, Cro. Eliz. 157. the Court divided. 
Court di- 
vided, but vid. Buckler's Caſe, 2 Co. 55. b. 2 And. 29. Moor 423. Cro. El. 450, 486. 


27. If Tenant for Life levies a Fine Sur Connſance de droit come ceo, Cc. 
to him in Remainder for Life; this is a Forfeiture of both their Eſtates, 
the one by the Gift, and the other by the Acceptance. Trin. 29 Car. 2. 
(0) 2 * 65. between (d) Smith and Abel, 2 Lev. 202. adjudged. 
C. the 


Fine being levied by Tenant koz Life, and a Stranger to him in Remainder fo: Life, who agreed 


thereto and accepted thereof; but there is a Quzre by the Bepozter, whether any Judgment was 
given. 3 Keb. 687, &c. S. C. + ns | | 


Leaſes for Life or Fears. 
n gl 
£5 (FH) What Act or Thing ſhall be a 


Forteiture. 
e) By Feof 1. IF Leſſee fo2 Life (e) aliens in Fee, it is a Fozfeiture, (f) 40 
ment, Fine, E. 3. 5. 2 H. 4. 20. b. ng . 


or Recovery, 


by Conſent. Co. Lit. 251. a. b. (f) Fitz. Iſſue 142. S. C. 


(s) Co. Lit. 2. (g) So if he aliens fo2 another's Life, it is a Forfettute, (b) 
(9 Fi, the 4% F. 5. VJ. 
pd. 3. Ik Leſſee fo; Life of a 0) Rent grants in Fee, it is not a Foy 
cular Eſtate feiture ; £02 but his own Eſtate paſſeth. 48 E. $ 23. b. | 


of any Thing | 3 
which lies in Grant, cannot be forfeited by any Grant by Deed. Co. Lit. 251. b. 2 Leon. 60. — Other* 
wiſe if ſuch Grant be by Fine, tho the Eſtate be not thereby deveſted. Co. Lit. 251. b. Styl. 192. 


2 So lk Reverſioner for Life of Land grants it in Fee, it is nut 


Aa Forfeiture, Littleton 137. 48 E. 3. 23. b. 


„ 


1 | 3. N 


) 49 


@) 


to the King's Diſinheriſon. Co. Lit. 252. b. 


* 
- 
: * — — — Qꝛ— — — — — — — — 
| bd 7 


5. If Leſſee fo2 Life of an Advowſon aliens in Fee, it is not a 

Foxfeiture, becauſe this Thing lies only in G2ant, and the Eſtate 
determines by the Death of the Leſſee, x5 E. 3. 19. b. admitted, 
Contra 43 E. 3. 25. b. 18 E. 3. 16. 
6. Tf Lecter fo2 Life of a Panoz to which an Advowſon is ap- 
pendant, aliens an Acre with the Advowſon in Fee, it is a Foxfei- 
ture of the Advowſon, fo? the Leſſoꝛ may pꝛeſent to ft after Entry 
into the Acre, if not befoze. 18 E. 3. 44 admitted by Iſſue. 

7. So if he had aliened the whole Manoz with the Advowſon, 
the Leſſo2 might enter fo2 a Foxfeiture, and ſhould have the Av- 
vowſon. 19 H. 6. 33. b. | 

8. If Leſſoz diſſeiſes his Leſſee fo2 Life, and leaſes to another 
fo? Life, who leaſes to the firſt Leſſee fo; Life, it is not any Fo2- 
feiture, fo2 nothing 1 by his Leaſe, fo2 the firſt Leſſee is re⸗ 
mitted, and ſo the Livery void; and co the ſecond Lefſee hath a 
Reverſion fo2 Life. 18 E. 3. 48. admitted, 

9. If he in Remainder for Life enters and diſſeiſes 'Tenant for Life, 
and makes a Feoffment in Fee; this is a Forfeiture of his Right of Re- 
mainder. Co. Lit. 251. b. ' 


10. (a) If Tenant for Life or Years, the Reverſion or Remainder be- (a) Do where 


ing in the King, makes a Feoffment in Fee; this is a Forfeiture, tho? were was 


the Reverſion or Remainder be not deveſted out of the King; and the r 

Reaſon is in Reſpect of the Solemnity of the Feoffment by Livery tending mainder foz 
y Life, Re⸗ 

diner to 

,  - » the King, and the firſt Tenant foz Life made a Feoftment. 1 Co. 76. b. 


11. If there be. Tenant for Life, Remainder. in Tail, Remainder in 

Tail and Tenant for Life, and he in the firſt Remainder in Tail join in 

a Fine; this is no Forfeiture,” for the Law (which abhors Wrong) ſhall 

conſtrue this firſt to be the Grant of him in Remainder in Tail, and af- 

ter of the 'Tenant for Life. Mich. 39 El. (b) Bredon's Caſe, 1 Co. 16. (b Nw y 

| | | S8. C. Hob. 257. S. C. cited, and vid. Ow. 130. Ray. 2 


a A. drop r ll. 1 a di. 44. 6. * ah i. i. * - . * - © 1 


— l CO —-— n " — 


fate for Life or Years. © 
11 | BY (I) Forfeiture. 


1. IF the Hugband ſeiſed of Land in Right of his Clife, oz the 
1 Lite of the TAife, -makes a Charter of Feoffment, whereby. 
he grants the Land to another, to have and to hold fo hini, 
his Heirs and Aſſigns, ad ſolum opus & uſum of his ſaid. (Wife, du⸗ 
ring the Life of the ſaid Wife, it is not any Foxfeiture, fo? the 
laſt Cows (during the Life of the Mike) ſhall guide all the pꝛe⸗ 


ceding Sentence, cut res magis valeat quan pereat, Hill: 32 E B. R.. 


tur-. adjud 


. C _— | er . ged by 
all except Gauvy, that it was 4 Forfeiture, and Wray faid he acked the Opinion of the Juſtices of his Houle, 


and they held it clearly u \Forfeiture. 1 Leon 125. adjudged, and the Opinion of the other Judges mentioned 
according] r Godb. 141; adjudged, becauſe the Mabeubümm was abſolute, and the 
Ute in edler e; and the Law limits the Remainder of the Uſe to the Party Who makes the Feoffment. 
| 1 8. C. cited, - 1 Rol. Rep. 385. S. C. cited to be adjudged. - —— Tenant for Life aliens to B. haben- 

ut vp heredidis $, for the Life of Tenant for Life; this is tio Forfeiture, for the Whole is but the 
Limitatien ef the Eftate. Br. Forfeiture 87. * | aha 


* — 


iini 
„nens 


+? | ' 
+ 's ©'® * — * 
* . 
G 2, 


* 
= 


— 


Eſtate. 


(a) Cro. Jae Fee, to the Cie of B. fo2 his Life, it is not any Fozkeiture, becauſe 
ws vp the Eſtate granted by the Fine is but fo2 the Life of the Leſſee, 


from thence 


be collected. 


(b) Cro. Jac. 
200. by the 


Time ſeems to be S. C. with Difference, tho' I cannot plairily collect the S. P. from it, and vid, that Caſe, 
2 Rol. Abr. 781. pl. 7. 


(e) Hob. 273. tonſtrues that each paſſed that which lawfully he might paſs. Mich. 
. | 


(d) Ante 1Rol. 


Abr. 851. 
C. u, e. 


K 
* Fol. 8554 


_ Remainder to C. in Tail, the Remainder to the right Heirs of A. 
in Fee, and A. makes a Feoffment in Fee to B. and his Alike, 


(e) Co. Lit. 


251.b. 302. b. 


S. P. becauſe 
he in Re- 
mainder for 
Life is pate 
ticeps cri- 
minis. 

1 Leon. 262. 


S. P. 2 And. 66. Cro. Eliz. 253. (t) Martin and Savery ſeems to be 8. C. Pe 4. , © 1; i 6. 4d. 
judged, N. Bendl. 222. pl. 253. adjudged. 13 Nine * K ien 5 


levies a Fine come ceo, &c. to another, it is a Foxfeiture-of-his-Re- 
mainder fo2 Life; ſo that after the D ar = 


2. Ik Leſſee fo2 Life levies a Fine to B. fo; the Life of the Let 


and the Limitation of a greater Ale cannot be any Forfeiture, 
Trin. 5 Jac. B. inter (a) Caſtell and Dodd. 4.4.6 
3. Tf A. Leſſee fo} Life, {eaſes to B fo2 the Life of B. if A. (6 


Ing lives, it is a Foxfeiture, becauſe B. hath an Eſtate fo2 his 
owü Life, (b) Trin. 5 Jac. B. 


4. Dusband ſeiſed of Land in Right of his TUife in Tall, and 
of the Beverſion fo2 another's Life in his own Right, he and his 
Wife levy a Fine come ceo, &c. and afterwards the lite dies 
without Jſſue, the Levying of this Fine is not any Fozfeiture, fo; 
it is ſtronger, 02 at leaſt all one with Bredon's Caſe ; fo? the Law 


17 Jac. B. adjudged inter (c) Low Clanricard. 5 
5. Ik there be Leſſee fo2 Life, Remainder in Tall, Nemaindet 
in Fee to the right Heirs of the Leſſee, and the Leſſee makes a 
4 Nr ok Fee, it is a Foꝛkeiture of his Eſtate fo! Life; (d) 42 
. 3. 18. 50 E. 3. 2 WP 
* 6. Ik Leſſee fo2 Life makes a Leaſe fo! Bears, and Leſſee fo 
ears afterwards makes a Feoffment in Fee, and afterward Lef: 
ee fo2 Life releaſes all his Right to the Feoffee, it is not any Fos 
feiture of the Eſtate fo; Life, fo that he in Reverſion may enter fo2 
a Foxfeiture; becauſe the Leſſee fo; Life hath not done any Act to 


take the Reverſion out of him in Reverſion in Fee. Mich. 13 Cat, 
1 RO Hiblyn and Slack per Curiam, teſolved on Evidence at 
t E Bat. ' 


7. Ik A. be Tenant fo2 Life, the Remainder to B. in Tail, the 


and afterwards B. dies without Iſſue, and his Wife enters, it is 
a Fozkeiture to C. ſo that he may enter; fo2 this Feoffinent by the 
Entry of the Wite after her Husband's Death, is all one as if A. 
and B. had aliened to a Stranger, whereby the Remainder to C. 
"oY be deveſted, 41 E. 3. 21. 41 Aff. 2. adjttdged, Co. 1. Bredon 

8. (e) Jf Tenant fo2 Life, Remafnder fo2 Life, Remainder in 
Tail, Remainder to the right Heirs of Tenant fo Life in Re- 
matnder fo2 Lite, and afterwards the two Tenants fo2 Life join in 
a Feoffment in Fee by Deed, it is a Foxfeiture of both Remain: 
ders to2 Lite, ſo that he in Remainder in Tail map enter fo2 a 


; y 02 
Foꝛkeiture in the Life of him in Remainder koz Life, (f) Dy. 1 El. 
339, 44 per Curiam. Co.x. Bredon, dN, „ OF 3) £21611 MW 


„ 
4 


» # ** 


„„ Tf there be Tenant foz Life, Remainder fo2 Lite; Romaſiibee 
in Tall, Remainder to the right Heirs of him in Remathber #02 
Life, and he in Remainder fo2 Life who hath the Fee expeſtant 


eath of the 'Tenant-foz- Life 
in Poſſeſſion, he in Remainder in Tail may enter for the ozfei- 


ture, becauſe he is eſtopped by this Firie.come ceo, to lap, but that tl 


he paſſed a Fee in Poſſeſſion without any Frattion of Eſtates, #02 


this is not lite Bredon'g Caſe, fo2 there the Eſtate fo» Lite ans 
Remainder in Tall are immediate the one to the other, and no 
N 


ry FraTtion 


SOESSOCTY Hee: +: 


Eſtate. 225. 


Fration of the Eſtate paſſed; but this Interpꝛetation cannot be 

made in this Caſe to paſs only an Eſtate in Remainder fo? Life, 

and a Remainder in Fee expeckant on an Eſtate⸗tail; and ſo a 

Fraſtion of Eſtates, and not an intire Eſtate in Poſſeſſion, acco2d- 

ing to the Purpozt of the Fine. Trin. 1650. inter (a) Garret and (4) Styl. 192, 
Blizard, ũdjudged on a Special Aerdick. Intratur Hill. 24 Car. B. R. 94. S. C. 
Rot. 383. This Caſe was adjudged after ſeveral Arguments at the abudged. 
Bar, and after it was argued at the Bench by the Court, and av: 

judged per totam Curiam præter Jermyn, who argued againſt the 
Judgment. | 


* RR 2 8 —— _—_— _ PTY 


a. a 1 
— — — — —— 


3 


(T) What ſhall be a Forfeiture in Re- 
ſpect of the Perſon to whom it is 
made. 22 


Who may diſpence with a Forfeiture. 


— 


I. 15 Leſſee fo2 Life makes a Feoffment in Fee to Husband and 

Wife in Reverſion ſeiſed in Right of the Uife, it is a Foi⸗ 
feiture to the Mike. 39 E. 3. 29. b. per Thorpe. And ſo the Mike 
remitted. Contra 39 Aſſ. pl. J. | 
2. Ik Husband and Wife ſeiſed in Right of the Wife, fo2 the 
Life of the TUife, leaſe by Indenture to him in Reverſion, who irs 
within Age, £02 the Life of the Pusband, it is a Fozfeiture, (b) (b) But if Te- 
fo? the Acceptance of the Eſtate by the Infant ſhall not pꝛejudice nant for Life, 
him. (c) 29 Aff. 64. 1 nr «1 ; 3 

verſion join in 


; | and he in Re- 
a Fine, and it is after reverſed for the Nonage of the Reverſioner, yet he ſhall not enter for the Forfeiture ; be- 
cauſe he joined in the Fine, and conſented to it. Piggot and Buſſel, Cro. Eliz. 124. 2 Leon. 108. 
(e) Fitz. Aſſiſe 292. S. Cf 


1 


3. But where Tenant for Life aliens or makes a Feoffinent to him in 
Reverſion or Remainder, it amounts to a Surrender, and is no Forfei- 
ture, Co. Lit. 252. a. K | - | 
4. (d) If Tenant for Life enfeoffs him in Remainder for Life; this is (d) Poph. 84. 
a Surrender, and no Forfeiture. Co. Lit. 42. 4. L. P. 
5. If Tenant for Life leaſes to him in Reverſion or Remainder, in Tail 
or Fee, for Life of him in Reverſion or Remainder; this is no Forfei- 
ture, becauſe he in Reverſion, Oc. was Party, and (e) it cannot be a (e) But fo: 
Surrender, becauſe his whole Eſtate was not given. Cv. Lit. 42. 4. | this * 8 
a 0 | | 2 Rol. "F 
| 1 497. pl. 6 and 8. and the Notes there. 


6. If Tenant for Life leaſes. for his own Life to the Leſſor, the Re- 
mainder to the Leſſor and a Stranger in Fee; this is a Surrender of one 
Moiety, and a Forfeiture as to the Remainder to the Stranger, the Li- 
mitation of the Fee working the Wrong, and when the Leſſor enters, he 
ſhall take Benefit of it. Co. Lit. 335. a. eee een ann 
J. If there be Tenant for Life, Remainder in Tail, the Reverſion in 
Fee, and the Tenant for Life enfeoffs him in Reverſion in Fee; this is a 
Forfeiture of his Eſtate, and ſhall deveſt the Eſtate-tail. Chudleigb's Caſe, 
1 Cv. 140. adjudged. en 92 13 470! | 

8. If there be Tenant for Life, Remainder in Tail to an Infant, and 
they levy a Fine, and it is after reverſed as to the Infant, yet he ſhall 
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226 Eſtate. 
Co. El. not enter for the Forfeiture, becauſe he joined in the Fine, and fo aſſent. 


— Sg ed to it Tin. 30 Eliz. * between Piggot and Piggot, 2 Leon. 108. adjudged. 


tht — 8 
8 — 4.4 _ " 1 1 1 "I - — 


_— 


w» as 
* 


(L) Who in Reſpect of the Eſtate may 
| diſpenſe. bus 


t. ]© ſeems Tenant in Tail in Remainder oz Reverſion cannot 
diſpenſe with a Fo?feiture of the Leſſee by Allenation. 

AAA 2. Tf there be Tenant fo2 Life, the Remainder in Tail, and he 

* Fol. 856. in Remainder * releaſes in Fee to the Leſſee, and afterwards the 

| Leſſee aliens in Fee, it ſeems that he in Remainder cannot enter 
fo2 the Forfeiture againſt his Releaſe; pet after his Death his 
Jflue may enter fo2 the Fozkeiture, fo2 now the Releaſe is void, 
43 Aſſ. 45. adjudged. 


4 —_— — — * 1 — ; — * OY 
— 
— — — 


— 


a Fine, by 


ſtate; yet if 15 | 

the Rever- 1. IF husband and Wife, ſeiſed in Right of the TUite E 
3 1 Lite of the Mike, leaſe by Itidenture to him fn Adden t 
% Dez the Life of the Pusband, it is not any Foxfeiture, fo2 he hath dt 
tion of the penled with it by the Acceptance of the Effate, (5) 29 AM. 64. per 


Uſes, this is Curiam; and the Reverſion is not diſcontinued, 
2 Diſpenſation 


with a Forfeiture. Styl. 464. per Glyn Ch. Juſt. but bid, 3 Keb. 367. (b) Fitz. Aſſiſe 292. S. C. 


— — — 


(N) What Thing ſhall excuſe a For- 


feiture. 


I. JF Husband and Mike are ſeiſed fo2 Life, the Remainder to B. 
their Son and Heir apparent in Tail, the Remainder to the 
right Heirs of B. and the Pusband makes a Feoffment in Fee to 
C. with general Marrantp, and dies, and afterwards the TUife 
enters, and ſhe and B. (neither of them, by any Thing appearing, 
having 8 of this Marranty deſcended on B. oz of the 
Feoffment) join in a Feoffment in Fee to D. it is a Foxfeiture of 
the Wife's Eſtate fo2 Life, fo that C. may enter Kan a f02 
this Foxfeiture; fo2 the Eſtates in Remainder in Tall and Fee li- 
mited to B. were bound by the cotlateral Matranty, ſo that the 
Feoffment was made by the Leflſee and another who had nothing 
in the Reverſion; and altho' the Eſtate of B. was only bound by a 
CUarranty which doth not deſtrop the Right; and altho' the Mike 
had not any Notice of it. fo2aſintch as no Body is obliged to 
ive Notice thereof, the Wife ought to take Notice of it at her 
Peril, and therefoze inaſmuch as the join'd with B. fn a Convep« 
ance which was voluntary, and did not grant her Eſtate by per 
. 


7 


Ng (M) What (a) Act ſhall be a Diſpenſs 


— n 8 . _ 


— 


Eſtate. 


227 
— BW ele, the not having Notice of the Bar ok the Eſtate of B. ſhall (0 Co. ur 
ed not excuſe the Fozteiture. Hill. 10 Car. B. R. inter (a) Gimlett and 39% Aar 
* Saundrey, per Curiam, on Aa Special Aerdit. Intratur Trin. 8 Car. per 8 
"a Rot. 1606. J hy ſelf being de conſilio Querentis. Curiam, 
Fs 1 Ne 
(O) What A& or Thing ſhall purge a 


Forfeiture. 


| ; ; 3 (b) Ca. Lit. 
he 1. (b) 1 Leſſee fo2 Life makes a Feoffment on Conditton, and 20 b. 8. b. 
the enters * broke; yet the Fozfeiture by the Alienation u 
ter remains, and the Lefſo2 may enter. (c) 39 Aff. x5. adjudged, 43 Af. , And. 352. 


| | (e) Fitz. En- 
2. Jf Tenant fo2 Life aliens on Condition, that if he himſelf ty Congeable 
pays 10 l. to the Alienee, that he may te-enter , and if not, that he 47-* . 
ſhall have a Fee; and at the Dap he pays the 10 l. and re-enters, 
et he in Reverſion may enter fo2 the Fozfeiture, becauſe by the 
lienation the Revetſion was onte diſcontinued. 43 E. 3. Entry Con- 
geable 30. ADJUDgeD, | 
3. Ik a Gift be to Two, and to the Heirs of the Body of one 
by her Pusband begotten, and ſhe who hath but fo2 Life aliens her 
art in Fee, and the other enters koz a + oxy and after- 


ards the Þugband dies without Jfſue, whereby her Eſtate is de⸗ 

termin d as to that AJoiety (admitting it to be Law) quere, The- 

the ther the be not Tenant apres Poſſibilitie of that An be Ft it ſhall 
— not vevelt the Title executed by the Entry kat the Forfeiture, 
per ee If 7 being 'Tenant for Life, leaſes to B. for his Life, and B. dies, 


and A. re· enters, yet the Forfeiture remaineth. Co. Lit. 252. 4. 


a a 8 * * s vw — — bt L — m 1 
— i. ah . 1 2 _—— — I 4 
* 


5 Forfeiture. J 
Ice) On whom an Entry may be for a 
'- Forfeiture. 
11. In Reſpect of the Eſtate, | 
= © J. Leſſe fox Lite aliens foz Life, the Remainder over, and 
of Remainder enters after the Death of the Lefſee, the fit 
ro; Leto may enter on him (a) fo2 the Forfeiture; fo2 by Agteenient (4, f. 9. 0. b 
li⸗ to the Rematnder he agreed to the Whole, and fo a Party, (e) Se. A [ 
he 0 E. 3.21. b. 43 Aff. 17. avjudged, 45 adjudged, * . 
Ng | try Congeable 36. 8. C. Br. Entry Congeable 17. 8. C. | 
fe 2. Ik the Leſſo2 may enter on the Alienee of his Leſſee, oz any q 
to who is Party to the Fozfelture, - (F) 30 E. 3. 21. b. 43 Aff 24. ad- C) ir. Bay's q 
er judged, 25 Al. 11. | 1 8 17. | 
72 A* . | a 
3 2 3. So 


 Eftate: 


B. Pn, 3. Do he may enter on the Altenee of the Alienee, oꝛ any that 
| Clogeavier 2, Hath the Land, altho he be not Party to the Foxfeiture./ Contra 
8. C. (a) 50 E 3. 22. Dubitatur 25 Aſſ. 11. i 3 359 =P 
- 4. If Leflee fo2 Life gives in Tail, the Remainder. in Fee to 
another, and afterwards he in Remainder dies, and afterwards 
the Donee dies without Iſſue, the Lefſo2 may enter on the Þeir of 
him in Remainder; fo2 by his Entry he agrees to the Oil:inherj. 
tance made by the Alienation. Contra 43 Af. 17. per Finchden. 
F. Ik Tenant fo? Life Bond it in Tail, and the Donee dies, the 
Leſſoꝛ may enter on the Oono? fo2 the Fozteiture, Contra 43 Aff. 45. 
per Finchden. A 1 


18 


4 3 * 0 
_ 4 | 4 FY Sx . 2 — 2 3 * — * 


— 


(Q) At what Time he may enter for the 
Forfeiture. Wk 


t. IF Leſſee fo2 Lite aliens in Fee and dies, he in Remainder oz 
Beverſion may enter after the Death of the Leflee. Contra 
18 E. 3. 35. 17 Aſſ. 27. Curia. | 
2. Ik Tenant fo2 Life of an Advowlon in groſs levies a Fine 
come ceo, &c. of it, and befoze any Claim made by him in Rever- 
ſion, the Church becomes void; afterwards he in Reverſion ſhall 
not have Advantage of the Fozfeiture as to the pꝛeſent Pꝛeſenta⸗ 
tion, becauſe befoze Eletion made by him in Reverfion, the E 
ſtate of the Leſſee was not defeated no2 deſtroyed, which Election 
ought to be by Claim; and then it was a Chattel veſted in the 

b 1 Jon. Leſſee before the Election made by him in Reverſion, which cannot 

389, 301. be Defeated afterwards by the Py2eſentation of him in Reverſion, 

S. C. adjudg- Trin. 13 Car. B. R. inter (b) Spring and Sir Julius Cæſar, per Curiam, 

- 2 Rol. adjudged in a Crit of Erro2 on a Judgment in Banco in a Quare 

1.858, ©, Impedit bzought by the Leſſee, Intratur Mich. 11 Car. 

8 3. If A. being Tenant for Life, leaſes to B. for his Life, and B. dies, 
and A. re- enters; yet the Forfeiture remains, and the firſt Leſſor may 
enter. Co. Lit. 25 2. 4. | | | | 

4. If Tenant for Life ſuffers a Common Recovery, and Execution is 
131 thereupon had; yet he in Remainder may enter; for being a Forfeiture, 

(c Y 3 the ſuing Execution will not prevent him. Hil. 32 Eliz. (c) Sir William 

adjudged, Pelbam's Caſe, 1 Co. 14, 15. adjudged; tho' it appeared the Recovery 


1 Loon. 123, was ſuffered before the Statute of 14 Flix. 

Kc. S. C. ad⸗ 

judged, Moor 271. pl. 423. 8. C. in which it was adjudged a Fozfeiture, but nothing ſaid as to the 
Entry after Execution upon the Becoverp, 1 And. 227. pl. 243. adjudged; but a Writ of Erroz was 
atter bꝛought, and the Parties agreed, tho the Chief J ſtice of B. R. was of Opinion the Judgment 
was good ; but the Bepozter ſeems to be of another Dpinion, Vide. 


5. If Tenant for Life bargains and ſells in Fee, and then ſuffers a Re- 


/ covery, in which he comes in as Vouchee, and after 'reverſes this Reco- 

'4) Skin. 74. very; yet this is a Forfeiture. Mich. 14 Car. 2. between (d) L*Eſeratye 

». C. cited, and Temple, 1 Sid. go. per totam Curiam ; but there is a Nota by the Re- 

| porter, that Sir R. 7. (who I ſuppoſe was in Remainder) entered before 
the Recovery was reverſed, 


* 44 


I x (R) What 


hat 


Eſtate. 


(R What Perſon ſhall take Advantage 
of a Forfeiture. 5 


Who in Reſpect of Eſtate. 


I. T*, there be Leſſee fo: Life, Remafnder in Tail, Remainder in 

Tail, Remainder in Fee to the Leſſee, and the Leflee gn- 
feoffs the firſt Remainder, if he afterwards dies without Iſſue 
the ſecond Remainder may enter fo2 a Fozfeiture; fo2 the Feoff- 
ment deveſted his Eſtate, and the other could not diſpenſe with the 


Foxfeiture as to him. 41 AM. 2. adjudged, contra (a) 41 E. 3. 21. (a) Fitz. Ep- 


| | ; try Congeable 
34. S. C. Br. Entry Congeable S. C. the Remainder in Tail, and his Wife being enfeoffed, who ſurvived 


253 
her H 


2. Ik there be Tenant fo2 Life, Remainder in Tail, Reverſion 
in Fee, and the Leſſee enfeoffs the Reverſioner, Remainder in 
Tail may enter fo2 a Foxfeiture, Co. 1. Chudleigh 140. adjudged. 

z. Leflee fo2 Life, Remainder in Tail, Remainder to the right 

eirs of the Lefſee, and he makes a Feoffment, Remainder in 

ail may enter. 42 E. 3. 18. 50 E. 3. 3. b. 45 All 7. 

Ik there be Tenant fo2 Life, the Remainder in Tail, and he 

in Remainder * releaſes in Fee to the Leſſee, and afterwards the * Fol. 358. 
Leflee aliens in Fee, and afterwards he in Remainder dies, his + V 
Iſſue may enter fo2 a Fozfeiture, fo2 his Eſtate was not amended 
by the Releaſe, (and altho' his Father could not take Advantage 

5. If Leſſee fo2 Life alfens, he in Remainder in Fee may enter. 
17 Aſſ. 27. 18 E. 3. 35. - 
6. Ik there be-Leſſee fo2 Life, the Remainder in Tall, and the 
Leſſee - aliens, the Remainder map enter fo2 it. 2 H. 4. 20. b. 
43 Aſſ. 45. 45 Aſſ. 7. admitted. 

7. The ſame Law of a Reverſion in Tail. 3 H. 4. 10. 

8. Tf there be Tenant fo2 Life, Remainder fo2 Life, Remainder 
in Fee, and the Leſſee aliens in Fee, the Remainder fo2 Life map 
enter-fo2:the. Forfeiture. 50 E. 3. 4. | 

9. And in that Caſe, if the Remainder fo2 Life doth not enter, 
the Remainder in Fee may enter to the Ale of Remainder fo Life, 
to defeat the Alienation. 50 E. 3. 4. 

10. Ik there be Tenant fo2 Life, Remainder in Tall, the Re- 
mainder in Fee, and Tenant fo2 Life makes a Feoffment, and af- 
terwards (b) he in 'Remainder in Tail dies, his Jſue may enter (c $ ic 
fo2 the Fozkeiture. 43 Aff 45. there be Te- 


* . 3343 LE: 1354 | nant for Vears, 9 
Remainder for Life, Remainder in Fee, and Tenant for Years aliens in Fee, and then Tenant for Life in Re- F 
mainder dies, he in Remainder in Fee may enter. Moor 8. pl. 64. 


11. So if after the Alienation, he in Remainder in Tall dies 
without Jſſue; he in Remainder in Fee may enter fo2 the Fozkei⸗ 
ture, fox his Remainder was devefted by the Altenation. 43 Aff 45. 
12. Ik a Gift be to Two, and to the Heirs of one, if he who 
bath but fo2 Life, aliens in Fee, the other who hath the Fee may 
enter fo? the Fo2feiture. 45 Aff. . admitted.” * . | Kg 

13. Tf the Lozd of a Copyhold fo; Life leaſes fo2 Pears to com- 
mence at the End, Foxfeiture, 02 Surrender of the Tenant fo2 
Life, and afterwards the Tenant fo2 Life commits a Foxfeiture 
by making a Feoffment, ik the _ will not enter foz the 1 — 
es eng ehm etage DB THY V3 5: 399729 
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230 Eſtate. 
— — —— 


(a) My ſecond tlił e, pet (a) the Leſſee to Years may. Paſch. 8 8285 B. inter Mere 
Part 198, and Ridont, per Curiam. 7 


199. pl. 3, 4. 
vid. and the Notes there. 


14. Ik a Gift be to a Feme Covert and ]. 8. and to the Heirs of 
the — of the Feme by her Husband begotten, and afterwards 
the husband dies without Iſſue, and afterwards J. S. aliens hig 
1 in F 8 the Wife ſhall not enter into it fo2 a Foxfeiture, fo 

the Death of her Þusband without Jfſue, ſhe ought to be Te: 
nant apres Poſſibilitic of the Remainder ; but becauſe ſhe was ſeiſed 
of it per mie & per tout fo2 her Life befoze, that Eſtate vaniched, 
and ſhe had not any Eſtate in Remainder at the Time of the For: 
n 45 Aſſ. 7. adjudged. 

5. Ik Leſſee fo? Life aliens in Fee, and afterwards he fn Re: 
verſion dies, his Deir may enter fo2 this Fozfeiture, 27 AM 32. av- 
(b) Br. Entry JUDgeD, (b) 41 E. 3. 21. b. adjudged, (c) 50 E. 3. 21. adjudged, 


Congeable 8. 


S. C. Fitz. Entry Congeable 34. S. C. (c) Fitz. Entry Congeable 36. Br. Entry PPP; Br. 
Done 7. 


(d) * 16. (d) If Tenant for Life, being diſſeiſed, levies a Pine to the Dif. 
- ſeiſor, or to a Stranger, he in Reverſion or Remainder (tho? he had but 
34 Y a Right at the Time of the Forteiture) may preſently enter upon the 
2 And. 29. Diſſeiſor. Co. Lit. 252. 4. | 

Pl. 19. ad- 

judged, Moor 423. pl. 591. adjudged, Cro. El. 460, $86. l. | 


17. Tenant for Life in Remainder may enter for the Forfeiture of the 

firſt Tenant for Life, or if he makes continual Claim, tho* the Alience 

e) 2 Leon.61. dies ſeiſed, he may enter; and if he dies before, (e) then he in Remain» 
der in Fee may enter in Reſpect of the Privity of Eſtate. Co. Lit. 232.4 


— —_— 


Ja at Will. 
(S) By what Words it may be created 


9 a Man commands another to occupy his Land at his Will, | 
it is a Leaſe at Mill. 11 H. 6. 33. b 
(f) Styl. 397. 2. (t) Jf A. leaſes to B. habendum at the tl of A. it is a guad 
8. P. Leaſe at Will, fo2 by Conſtruſtion of Lam it is at the Tit 'of A. 
and B. fozaſmuch as a Leaſe at Mill is at the Mill of the Leſſo; 
and Leſſee, and cannot be at the Tüll of one only. Co. Lit. 55 
3. So if 4. leaſes to B. habendum at the Mili of B. it 18 a a good 
Leaſe at Mill; fo2 by Conſtrution of Law it is at the UW 
both, fo2 the Reaſon afozeſaid. Co. Lit. 55. Trin. 9 Car. 5 R. inter 
* Fol. 859. Taylor und Aſhe. Intratur * Paſch. 9 Car. Rot. 412. adjud ge, on 
CG Demurrer, (e) where it was 475 that it mas a reed 
(2) Quere A. and B. that A. being poſſeſſed of Land fo2 Pears, 1 Ferit 


this Tranſla- 


tion, for the B. to put a Stack of Gap on the Land of A. as ſong ag it pleaſen 

Original B. ff admitted to be a Leaſe at 1 85 then it is at wht Wl 

ſeems to be of A. as of B. | 7 IF a1 

miſ-printed, | | N | kg _—_ 

not being, as I apprehend, perfect Senſe. v7 4 mm i 
$4.14 10 F — [that 


4. Tf A being ; poſſeſſed of Land fo? 
be ul permit 1 * * a Stack of IT on age Land as ton 


F 
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as B. pleaſes, (a) it is not any Leaſe of the Land where the Pay 4g; 

is put, but only a Licence. Trin. 9 Car. B. R. inter Taylor ànd * his 1 
Aſhe, per Curiam. | Fat E. ought to 
before the Lefſee puts in his Cattle. Web and Paternoſter, Poph. 151. 2 Rol. Rep. 143, 152. Palm. "rg 


Godb. 282, —— But whether B. ought not to incloſe his Hay for the Preſervation of a. oph. 151. 1 Rol. 
Rep. 143, 152. Palm, 71, &c. 


(b) Att of the (c) Party. 3 
85 m. pl. 4. 5. 
5. Jf Leffo2 at Will determine the CUil, and Leſſee (a) conti- . N 


nues Poſſeſſion, and (e) pays the accuſtomable Rent incurr'd af- ae. 
terwatds, he is Tenant at Mill again. Dy. 2 El. 173. 15. (c) Where 


Tenant at 


Will being ouſted, and re-entring, ſhall be "Tenant at Will again. Wid. Pouſcly and Blackman, Cro. Jac. 
659. 2 Rol. Rep. 141. Palm. 201. Bridg. 12, &&. 4 Mod. 48. (ad) If Tenant for Years hold; over, and 
continues Payment of his Rent as before; this Payment and Acceptance amounts to n Tenancy at Will. All. 4. 


and vid, 1 Brownl. 30, 43. (e) Where one entring by Wrong after Payment of Rent, is no Diſſeiſor, 
but Tenant at Will. My firſt Part 629. pl. 6, 7. and the Notes there. 


6. Tf a Man makes a Deed of Leaſe fo2 Life, and bids him en- 
ter into the Land accozding to the Deen, without making any MW 
Livery, (it ſeems intended to be (f) out of the Land, and ſo no i Gong Von 
Livery-in-the Utiew) it is a good Leaſe at Will, becauſe he hath 7m 5 
agreed that the Leſſee ſhall have an Eſtate, and he can have no wems to a. 
other Eſtate without Livery. 1 8 I. 6. 16. b. mount to a 


3 71 Livery, it the 
- Leſſee after enters. Co. Lit. 57. a. but for this vid, poſt. 2 Rol. Abr. 6. pl. r, 2, fc. and the Notes there. 


J. (g) Ik a Man delivers a Deed of Feoffment to another, the „ n;,ey 
Leſſee is Tenant at Till till Livery made, fo2 he hath ſhewn his between a 
Will by Delivery of the Deed, that he hall have the Land, Deed made 


by the Agree- 
ment of che Parties, which ſtands not with the Rule of Law, and a Grant good in its "IE Sor — to 
be perfected by a ſubſequent Ceremony, as in Caſe of a Charter of Feoffment, and the Feoffee enters before Li- 
very, he is a Tenant at Will, and not a Diſſeiſor; for which vid. my ſecond Part 630. pl. 9. and the Notes 
there. —— But qucre, where Bargain and Sale before Inrolment. March 62, 70. | 


8. But it ſeemeth ik a Man delivers a (h) Deed of Feoffment (6) Bur if a 
to A. which purpozts a Feoffment in. Fee to A. to the Ale of B. es b. 
there A. ſhall not be Tenant at Till till Livery made, fo? it ap- made © 2. 
pears that the Intent was, that he ſhould have nothing to his own and | delivered 

4 | ONS | | to B. to 


Ule. H a | + Uſe of . 
and B. enters to the Uſe of A. if B. be cjefted, A. may have an Ejectment. Noy 43. 


9. So it ſeems in that Caſe Ceſtuy que Uſe, ſhall not be Tenant 
at Mill, fo2 he can e the Intent of the Deed but 
that which was befoze in the Fea L 2 r 

10. It A Man covenants to permit and ſizffer another to have, 
hold, and ne Land a die Datus fo2 Life, it is but a Co- 2 
venant and no Leaſe, and ſo the Law. will not expet any Lfvery, () : Rel. Abe, 
and therefoze he ſhall not be Tenant at TH Trin. 5: ſac. B. R. 848. pl. 3. 
inter (1) Tooker Fes Squier. | | 3 8. C. 

11. Before 27 H. g. of Aſes, if a Man had made a Feoffment of 
Land to his own Uſe, and afterwards the Feoffee ſuffer d him to 
take the Profits; pet he was not Tenant at ill, () but only at (c) Dy. 55.6: 
Sufferance. 17 H. 7. Kelleway 41. b. 42. Vide Littieton, Sect. 462 Pl. . 

12. Jf A. bargains and ſells Land to B. by May of Moꝛtgage, 
on Condition to pay certain ſeveral Sums yearly fo2 ſir Pears fol: 
lowing; and in the Deed there is ſuch Covenant: And it is ave. 

, | nan 


Eſtate. 
nanted and agreed between the Parties, that the Bar gainee wan 
not take any Pꝛoſits of the Land till there be Default. of (ome of 
the Payments afozeſatd , this will not make any Leaſe at Mill, be- 
cauſe it is not that the Bargaino? ſhall take the Pꝛoſits, but only 
that the Bargainee ſhall not take them, which ſounds tn Cove: 


nant, and ſo he is Tenant at Sufferance and not Tenant at Will, 


(a) Cro. 2 Mich. 20 Jac. B. R. inter (a) Powſeley and Blackman, per Curiam. 

6 

RC P. but rather the contrary to be collected. 2 Rol. Rep. 141, ec. 284. S. C. and S. P. Palm. 201, 
ec. Bridg. 12, 13, fc. and vid, 4 Mod. 48. My ſecond Part 629. pl. 3. 


232 


13. If Tenant for Vears of a Meſſuage grants totum 1 ſuum, 
the Grantee hath but at Will; but if he grants all his Intereſt in the 
Meſſuage, the whole Term paſſes, Trin. 31 El. 2 Leon. 78. pl. 102. 
* to have been ſo adjudged. 

IF one leaſes for one Year, and from * for nine or twelve 
vel as ſhall be agreed by a Stranger, and there is no Agreement, but 
the Leſſee continues in Poſſeſſion after the Year, he is Tenant at Will; 
for it appears that it was the Will of the Leſſor, that the Leſſee ſhould 
have the Land, tho' no certain Term of Years is nominated, and a bare 
Agreement makes a Tenancy at Will. Paſch. 1659. between Bedford and 
Fobnſon, 2 Sid. 153. adjudged. 


_—_— — 8 


— 


(T) In what Manner a Leun at Will 
may be made. 


By Act in Law. 


1 the G2andfather enjoys the Land of the Son for Cauſe of 
Nouriſhment, he is Tenant at Mill. 43 E. 3. 7 
OF Fa Fe 360. * * 2. Tf the King grants Land to another and his Deirs ale, 
this Szant is void fo2 the Jncertainty, and the Gzantee ſhall not 
(b) e 43. 0 7 at Mill. 18 H. 8. F. Co. 1. Alton Woods (b) 43 b. 
C. ci . 8. . 1 
3. 50 if the King grants Rent oz Land, without limiting any 
Eſtate, the G2ant is void fo2 the Jncertainty and the G2antee ſhalt 
not be Tenant at Mill. Da. 1. Dean and C Chapter Fernes 45. Con- 
tra 17 E. 3.45 
4. Jf the King grants Land probis Hominibus de D. rendzin 
en That they Rent, (e) they are Tenants at Mill. Dy. 1 Ma. 100. Da. I. 1 


are thereby a 


Corporation for this Purpoſe, vid, my ſecond Part 214. pl. 4. and the Nu there. 


(4) But vide 5. If the King ants an Office to another at cuil and @ 
the Caſe of Frants a Rent to im fo2 erecuting the Dffice fo2 his Life, pet 


Ss Copies of determinable on the Determination of the Dffice, Co. Lit. 4. 
oward, 
Cro. Car. 59, 61. 1 Jon. 151, 152. Hutt. 86. 7 | N 


6. If one leaſes for 100 Years in Truſt, to attend the Inheritance, and, 

being the Ceſtui que Truſt, continues in Poſſeſſion notwithſtanding, he is 

le) Cart. 161, Tenant at Will to the Leſſee. Trin. 19 Car. 2. between (e) Barns aud 
- E. 195-05 Freeman. Z Sid. 349. but the fol. ait printed, 5 reſolved. 43416 AUP 
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(U) Out of what Eſtate it may be made. 


1, IF the King ſeiſes Land of Pꝛiozs aliens by Reaſon of Nlar 
I he may leaſe it at Till. 17 E. 3. 2. 17. b. r . 


(X) To whom it may be made. 
In Reſpe& of Eſtate: 


1. (a) A Jointenant in Fee cannot leaſe at Will to his Compa- ) m the 
nion, becauſe by the Law they hold per mie & per tout, Caſe of 
and the one may take all the Pꝛofits, and the other hath no Re- James and 
medy. (b) 11 H. 6. 34. (But quære, fog if one takes all the Pꝛofits, Poneman. 
it is a Tot, and the other may take all from him, and this Leaſe Cro. EI. 314. 
at Mill takes away both thoſe.) S. P. contra 


| i r ; £3. per Curiam. 
(b) Co. Lit. 186. a. S. C. cited, and vid. my ſecond Part 621. pl. 28. and the Notes there: 


_— - 


Leaſe at Will, Determination. 
(Y) What Act ſhall be a Determination. 


I. F a Man leaſes Land at Mill, and afterwards grants a 

1 Rent-Charge in Fee to another, it is not any Determination 

of the Will, admitted 11 H. 6. 33. (But quære, fo2 what Remedy 

ſhall the G2antee have fo2 the Rent, fo2 he ſhall not (c) diſtrain the (c) My ſecond 

Cattle of the Leſſee if the Leaſe continues, becauſe ft was para- Pa" 54i. 

mount the Charge.) "SORES 5 Pl. 25 26. 
2. Tf Leſſoꝛ at Mill of Black acre covenants with a Stranger 

to make a Feoffment to him of it, it is not any Determination of 

the Will till the Feoffment made, fo2 notwithſtanding the Cove- 

nant, perhaps de never will make the Feoffment, Mich. 38, 39 El. 

B. R. per Gawdie. ; | | a "ENT 
3. Ik Lefſo2 at Will enters into the Land without the Aſſent of 

the Leſſee, and cuts down a Tree, it is a Determination of the (4 buleb che 

Wil, becauſe otherwiſe it would be a Wrong in the (d) Le 02. copied. Co. 
o. E iv by | 21 4 6 nr 
4. Ik a Pan leaſes at Mill a Mano to which a Common is 225 

appendant, and afterwards puts in his Cattle to uſe the Common, 

it is a Determination of the Will, Co. Lit. 35, d. . 
5. The Leſſoꝛ may by actual Entry into the Land determine his 

Will in the Abſence of the Leſſee, but by Wods ſpoken off of the 

Tau. the (ill is not determined till the Leſſee hath Notice, Co. 
it. 55. 5 ; ; | | WN 


n : 6. Jf 


| 2.34 P ſtate. 


e 6. Ik Tenant at ill (2) cuts down Timber-Trees, 02 volyy. 
(4) for t tärily pulls down oz p2oſtrates Houſes, it determines the ill 
Will takes und the Leſſo2 may habe Treſpaſs fo2 it. Mich. 28, 29 El. B. inte: 


" upon * Walgrave and Somerſet, Rot. 3 18. adjudged, cited Co. Lit. 57. 

o ſu 
which none can do but the Owner of the Land, theſe amount to a Determination of the Will and of his Poſ. 
ſeſſion, ſo that the Leſſor may have a general Action of Treſpaſs wirhout any Entry. 5 Co. 13. b. Cro. El. 
777. but for this vid, 2 Roll, Abr. 555. Y. 6. and the Notes there. | Hr 


7. Ik Tenant at Mill grants over bis Eſtate to another, altho 


8 
* Fol. 861. it * be a (b) void Ozant, yet it amounts to a Determination o 
— VV Con, Co. Lit. 57. ant, Y k his 


ſee at Will cannot grant over his Eſtate, and if he doth, or leaſes for Years, the Grantee or Leſſee are Diſſei. 
ſors or not, at the Election of the firſt Leſſor, vid, my ſecond Part 629. pl. 2, 3. and the Notes there, and 
1 Brownl. 30, 43. 2 Rol. Rep. 242, 243. 4 Leon. 35. 3 Mod. 150. Wams and Freeman, 1 Sid. 
Cart. 161, Kc. 195, Kc. 


8. If the Leſſor having taken a Diſtreſs for his Rent, impounds it on 
the Land, it is a Determination of his Will. Co. Lit. 57.6. 5 

9. If the Leſſor makes a Leaſe for Years to commence preſently ; but 

it is agreed between the Leſſor and Leſſee for Years, that the Leſſee for 

Years ſhall not enter till after the Day upon which the Rent upon the 

Leaſe at Will would become due; yet this is ſuch a Determination of the 

Will, that no Action will lie for this Rent. Paſch. 25 Car. 2. between 

(c) Raym. (c) Dinſdale and Iſles. 2 Lev. 88. adjudged in an Action brought for the 


224. S. C. Rent. 

adjudged in FD, 

an Action of Treſpaſs, Hinchman and Iles, 1 Vent. 247. S. C. adjudged in Beplevin. 3 Keb. 166, &, 
S. C. by which it appears that the Leſſee foz Pears had entered contrary to his Agreement. 


8 . — 


(Z) What Act in Law. 


( 28a. 1. C IF. the Leſſoz at Will be outlawed in a Perſonal Aion 
Abr. 807. (e) the Will is determin'd, fo2 the King ſhall have the 
3 Profits afterwards, Co. 5. Oland. 116. b. 9 H. 6. 21. 


otes 
there. (e) Not till Seiſure. 1 Vent, 248. per Hale. — And in Caſe of an Extent, not until the Li- 
berate. 1 Vent. 248. per Hale. 


2. Tf Leſſee at Mill be outlawed in a Perſonal Action, the Will 
is determined by it. Co. 5. Oland. 116. b. 
(e) 5 0.11.2. 3. (f) If a Woman leafeth at Will rendzing Rent, and after 
S. P. agreed Wut ds taketh Pusband, it doth not determine the Leaſe, but the 
per totam JuSband and ite ſhall have an Ation fo2 the Rent, Co. Lit. 55. b. 


Curiam, an . 
that, unleſs by expreſs Matter done by the Husband after the Marriage, the Will is not determined. Cro. 
Car. 304. S. P. and vide Kelw. 163. | 


80.5 Co. 11a. (g) 4. So if a Leaſe at Mill be made to a Woman rend2ing 
8 LY „ Rent, who takes Þusband, this voth not determine the Leaſe, 
eser but an Aion lies againit them foz the Rent, or a Diſtreſs, Co. 
Kew. 163. It. 55. d. | 

(h) Co. Lit. (h) 5. Do if Dugsband and Wife leaſe at Will the Land of the 
11. b. S. P. Mike, rendzing Rent, and the Pusband dies, yet the Leaſe ſhall 

continue. Co. Lit. 55. b. 
(i) 5 Co.11.a. (i) 6. So if a Leaſe at Mill be made by Two to Two, and af- 
BY pos vid. terwards one of the Lefſo2s o2 Leſſees ſhould die, the Leaſe at Mill 
ol. zo, ls nat determined in either of theſe Caſes, Co. Lit. 55. b. v5 
2 | 7. 


-» — — - 3 FE 


7. If one leaſes to another, to hold to him and his Heirs, at the Will 
of the Leſſor; yet if the Leſſee dies, the Leaſe is determined, and if his 
Heir enters, he is a Treſpaſſer, for the Words, To the Heir of the Leſſor, 
are void. Lit. Sect. 82. 


* - — 1 => 2 ah Hog <S cn al Bad. CC SS. — Wk. * 8 5 4 dt... as. — 
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Eſtate at Will. 
(A) Who may determine it. 


r. 1 a Stranger enters on my Tenant at Mill and oults him 
and difſeiles me, (a) yet it is not any Determination of the ) 2ervite 
Wil, but my Tenant at Will may well re-enter (b). Mich. 3 Jac. be by Title. 
B. R. inter (c) Carpenter ant Collins, by Two againſt one, and that Moor 755. 
he is chargeable to the Leſſo2 fo2 the Rent afterwards, (b) That he 


; may re-enter; 
becauſe he had the primer Poſſeſſion. Style 250, 251. per Bolle Ch. Juſt. and Nichol Juſt. tho' the Point had 
formerly been controverted. —— And when he hath re-entered, he is Tenant at Will again. Pouſely and 
Blackman, Cro. Jac. 659. 2 Rol. Rep. 141. Palm. 201. Bridg. 12, cc. 4 Mod. 48. (e) Yelv. 73. 


8. C. Moor 774. Pl. 1069. 8. C. | 


L 


— — 2 * — . I — * a 3 * — 


„ 


(B) At what Time it may be determined. 


A Tenant at Cai rendzing Rent cannot vetermine the (i 
a Day befoze the Rent⸗Day, and ſo avoid the Payment of 
the Bm, Dubitatur Mich. 3 Jac. B. R. inter (d) Carpenter and l 
O11NS, . S8. e. . 


pl. 106g. S. C. but 8. P. does not appear. 1 Brownl. 88, 89. 8. C. 3 Mod. 1 50. 8. C. che. 


2. If Tenant at Will, rendring an yearly Rent, begins a new Quar- 
ter, and voluntarily determines his Will before the Quarter ended, 
(e) yet he ſhall pay the Rent for that Quarter. Mich. 22 Car. 2. All. 4. (e) Kelw. 65: 
in Sir Thomas Bowe's Caſe, agreed per Curiam on a Trial at Bar. b | 


1 Sid. . 


Tenant at Vill. 5 
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A. Will, Determination. 
(C) How it may be determined. 


I. A Tenant at Will cannot determine his (Mill ſecretly with: 
(a) According out (a) Notice given to the Lefloz,. Mich. 3 Jac. B. R. inter 


to Br. Leaſes (b) Carpenter and Collins. 
53. he ought | | 


to have half an Year's Warning ; but T ſuppoſe this is intended by the Cuſtom of London, for which vide 
2 Keb. 260. Skin. 649. and my ſecond Part 422. pl. g. and the Notes there. (b) Velv. 73. 8. C. S. P. 
Moor 774. pl. 1069. S. C. but S. P. does not appear. 1 Brownl. 89. S. C. 


2. The Leſſor may by actual Entry into the Ground determine his Will 
in the Abſence of the Leſſee, but by Words ſpoken from off the Ground 
the Will is not determined, till the Leſſee hath Notice. O. Lit. 55. b. 


* 
- 
* 
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(e) There is (D) (c) Tenant at Suffer ance. 
a great Di- 

veriity be- FARE: | x | 
— I the (e) King's Leſſee fo2 Pears holds over his Term. 
2 yet he is not any Tenant at Sufferance, but an Jun; 
Sufferance, Der, becauſe no Laches of Entry can be imputed to the Ging 
for a Tenant Lit. 57. b. ns 

at Will is al- | 

ways by Right, and a Tenant by Sufferance enters by a lawful Leaſe, and holdeth over by Wrong. Co. ii; 
(d) For this vide my ſecond Part 631. pl. 9. S. C. (e) Otherwiſe if the Leſſee of a Subject holds ove, 
for which vide my ſecond Part, and the Notes there. ——- But if Tenant pur auter vie leaſes for Vears, 4: 
dies, the Leſſee, being in Poſſeſſion, ſhall be the Occupant, for which poſt, 2 Rol. Abr. 351. and the Notes 
there. | 


2. Tf a Man leaſes at Mill and dies, and afterwards the Leſ- 
ſce continues Poſſefſion, 'altho' the Leaſe was determined by the 
DEAN of the Leſſo2, yet the Leſlee is Tenant at Sufferance, Co. 

. Lk. Be | 

(f} Co. Lit. 3. (f) If a Guardian after the full Age of the Heir continues in 
271.55”. Poſſeſſion, he is not Tenant at Sufferance, but an Abatoz, be⸗ 
<> **. cauſe his Eſtate is created by At in Law. Co. Lit. 57. b. 


(8) Andwhere Where (g) an expꝛels Eſtate-tail oꝛ other E- 
Set, ere fate ſhall not be altered 02 enlarged by 
due Ii. Implication. 


further Impli- 

cation, vide | 5 

— Caſe E. F one deviſes to A. and the Heirs Male of his Body, & f obiret ſine 
— mat berede de corpore ſuo, Remainder, E9c. A. hath not an Eſtate in gene- 


El. 16. ral Tail, but to the Heirs Male of his Body only. Paſch. 4 & 5s Pb. 8 


2 123. Mar. between (h) Zuck and Frencham, Moor 13. pl. 50. adjudged. 
269. 5 

1 3 226. 3 Leon. 130. Godb. 16. and vide Moor 7. pl. 24. Pemman and Paene, Palm. 11. 303, 305. 
Bridg. 14, 15. 2 Rol. Rep. 256. My firſt Part 514. pl. 3. — And where an expreſs Eſtate is given, 

ſhall be no further by Implication. Gilbert and Witty, Cro. Jac. 656. 2 Rol. Rep. 282. 
S. C. adjudged, Dyer 171. a. S. C. N. Bend. pl. 114. S. C. adjudged, Bird. 2. S. C. cited, Palm. 135. S. G 
cited, 1 Bulſt. 223. 8. C. cited, 4 Mod. 318. S. C. cited, 


2 If 


(h) 1 And. 8. 


all 


ret! 


in a 


o 


— 


—— 


2. If a Copyholder ſurrenders to the Uſe of his Will, and after deviſes 
Part to A. other Part to B. and the Reſt to C. and if A. B. and C. 
live till of Age, and have Iſſue, then to them and their Heirs, to give 
and ſell at their Pleaſure; and if one of them die without Iſſue, Wills 
that the other or others ſhall have all the Lands; and if all die without 
Iſſue, that his Executors ſhall ſell the ſame, and give the Money to the 
Poor; by this Deviſe, A. B. and C when they are of Age, and have Iſſue, 
have a Fee ; and ſuch Eſtate being given them by expreſs Words, it ſhall 
not be altered by the ſubſequent. Trin. 27 Eliz. between Brian and 
Canſen, 2 Leon. 68. adjudged, 3 Leon. 115. adjudged. | : 
3. If one deviſes Lands to F. & and the Heirs of his Body, and after 
the Death of J. S. to the eldeſt Son of 7. S and the Heirs of his Body, 
the Remainder over to three other of his Sons in like Manner, J. S. hath 
an Eſtate-tail, for by the firſt expreſs Words ſuch Eſtate is given, and 
the ſubſequent Words do not correct or alter them. Mich. 33 El. be- 15 
tween (a) Atkins and Atkins. Cro. El. 248. adjudged, (a) Moor 593. 


pl. 801. S. C. 


adjudged, 1 And. 33. S. C. adjudged, N. Bendl. 207. pl. 244. S. C. adjudged, 


4. If one having two Sons B. and C. deviſes Lands to B. for fifty Vears, 
if he ſo long lives, and as to the Inheritance after the Term, deviſes it 
to the Heirs Male of the Body of B. and for Want of ſuch Iſſue to C. 
B. hath not an Eſtate-tail by Implication upon the Words without Iſue, 


becauſe an Eſtate for Years was given him by expreſs Words, and the 


Court cannot make a Conſtruction contrary thereto, which muſt drown 
the Term for Years, and make an Eſtate of Inheritance. Hill. 5 Will. be- 


tween (b) Goodright and Corniſh, Salk. 216. (b) 2 
264. 8. C. 


adjudged, 4 Mod. 255, 256. S. C. adjudged; 


5. If A. deviſes to B. for Life, Remainder to the firſt Son of B. in Tail 
Male, and ſo on to the roth Son of B. in Tail Male, and if B. dies with- 
out Iſſue, the Remainder over, and A. by a Codicil recites, that he had 
given to B. an Eſtate-tail, yet B. hath not an Eſtate-tail; for a particular 
Eſtate being expreſly deviſed, the contrary ſnall not be implied by Im- 
plication, though objected he might have poſthumous Children, and 
more than ten Sons, and Dying without Ifſue Male will be intended ſuch 
Iſſue Male. Hill. 2 Ann. between (c) Popham and Bampfield, Salk. 236, (©) Bampfield 
and it was ſaid there was a mighty Difference between a Deviſe to A. 2 on 
and if he dies without Iſſue, to B. and a Deviſe to A. for Life, and if he 2 Vern. 427, 


dies without Iſſue, to B. | 449. but 
there it ap⸗ 


pears the Deviſe was to Truſtees in Truſt foz B. fox Life, and to his firſt and other Sons in Tail, 


and being objetted, that the Teſtatoꝛ in his Codicil had recited, that he had giben an Eſtate⸗tail, it 
was anſwered, that this in common Parlance was taken to be ſuch, 


Croſs Remainders, 


By (d) (e) Implication. (d) Where 

y (9) (e) Imp the ers, 

I, J one having five Sons, deviſes two Parts in Three of his Lands to his 2 
four younger Sons, and the Heirs Male of their Bodies, and if they to the other, 

all Four happen to die without Iſſue Male of their Bodies, or of any of make Croſs 


their Bodies, then he Wills the ſame ſhall return to his Heirs upon the 2 
Death of any of them without Iſſue, the Survivor or Survivors ſhall have fich“ = Y 
an Eftate-tail in the intire two Parts, and no Part of the two Parts ſhall wood and 
return to the Heir ſo long as there is any Iſſue of any of them. (f) Mich. pogo Co. 
ac. 200. | 
1 Bulſt. 62. and vide Ow. 25. 1 And. 38, 194. Savil 92. Cro. Jac. 695. Moor 637. Raym. 455, (e) Not 


in a Deed, Co. Lit. 25. b. 1 Rol. Abr. 837, R. 2. f) Hob. 33. S. C. cited, 
Ppp Ss. 


. 
1 


ö 


238 Eſtate. 
13 14 El. Dyer 303. pl. 49. adjudged, and ſaid the Intention of the 
Deviſor was fo, if the Words be well conſidered. | 

2. If one having Iſſue three Sons A. B. and C. deviſes one Houſe to A and 
his Heirs, another Houle to B. and his Heirs, and a third Houſe to C and 
his Heirs, provided that if all his ſaid Children ſhall die without Iſſue. 
then all the ſaid Meſſuages ſhall remain and be to his Wife and her Heirs. 
if one of them dies without Ifſue, the Wife may enter on his Houſe, "34 
here are no Croſs Remainders from one Son to another, becauſe bein 
deviſed to them ſeverally by expreſs Limitation, there ſhall be no greater 
(a) 2 Rol. Eſtate to them by Implication. Hill. 20 Fac. between (a) Gilbert and 
Rep. 281. Witty, Cro. 22 655. adjudged by Dodderidge, Honghton and Chamberlain, 
— 4 Lea Ch. Juſt. doubting, and Dodderidge ſaid, tho* perhaps Croſs Remain. 
ly, and Dod- ders may be by Implication, (b) where there is a Deviſe to two ſeveral 
deridge ſaid, Perſons, yet not ſo if to more, for when one dies there cannot be ſeveral 
the Law Eſtates by Moieties to ſeveral Perſons, and when another dies, Remain. 


m_ never 167 again to another, becauſe of the Uncertainty and Inconvenience, and 
Croſs Re- that it was never ſeen in any (c) Book where an Eſtate is limited to di- 
mainders vers, that there could be Croſs Remainders. 
between 

Thzeec, becauſe of the Confuſion it would make, (b) As 4 Leon. 14. ſo Holms and Meynel, 
Raym. 452. adjudged per tot Cur*, 2 Jon. 172. adjudged per tot Cur”, Pemberton Ch, Juſt, delivering their 
Dpinion, who agreed with Dodderidge in the Diverſity taken; but the Repozter did not appꝛove of 
this Difference, ſaying the Pzegnancy of the Jmplication might be explained by expzeſs Limitations, 
which it was the Office of the Judges to vo when the Intent appeared, Skin. 17, 18. adjudged per 
tot Cur, it being in a Will, tho' Pemberton [aid it would be otherwiſe in Caſe of a Gant, 2 Shor. 
136. adjudged, and Difference taken where in a Conveyance and where in a Will, Pollexf. 434. ad⸗ 
judged, and the Diſtinition agreed, where the Deviſe is to two Perſons and where to Thzee, oz moze, 
and vide 2 Jon. 80. Cro. Jac. 448. 2 Rol. Abr. 416. pl. 3. Dyer 326. a. Cart. 93, 174. Fitz. 97, 8, &, 
the Argument in the Cale of Shard and Weigh. (c) Dee Dyer 303. pl. 49. the Caſe ut ſupra, 
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@ 4 = Tenant in Tail (d) after Poſſibility of Illue 
ergnlly i extinct. 


CO * I. I* the King gives Lands to a Man and Woman, and the Heirs of 
ſlate out of a their two Bodies, and the Woman dies without Ifſue, the Man ſhall 
Special Tail. be Tenant in Tail after Poſſibility, Sc. Co. Lit. 21. B. 
Co. Lit. 28. a. 

11 Co. 80. a. Ray. 414. — At Common Law he had a Fee. 1 Rol. Rep. 184. per Coke, — Tho” the Inhe- 
ritance be altered, yet the ſame Frechold continues. Co. Lit. 154. b. 11 Co. 81. a. 1 Rol. Rep. 179. Ray. 414. 


r 


b 
; 
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2. But if the King gives Lands to a Man with a Woman of his Kindred 

in Frank-marriage, and the Woman dies without Ifſue, the Man ſhall 
(e) Co. Lit, not hold for his Life, becauſe the Woman was the Cauſe of the Gift, 
28. b. but otherwiſe in (e) Caſe of a common Perſon. Co. Lit. 21. 5. 

3. If Lands are given to a Man and his Wife, and the Heirs of their two 
Bodies, and they both live till they are 100 Vears old, they continue Te- 
nants in Tail, for that the Law fees no Impoſſibility of their having Chil- 
dren. Co, Lit. 28. a. | | 

4. But where one of them dies without Iſſue, the Law ſees an apparent 
Impoſſibility that any Iſſue, which the Survivor can have, ſhall inherit, 
and therefore he is Tenant after Poſſibility, Sc. Co. Lit. 28. 4. 

5. If a Feoffment be made to the Uſe of B. and his Wife for their Lives, 
and after to the Uſe of their next Iſſue Male to be begotten in Tail, and 
after to the Uſe of B. and his Wife, and the Heirs of their two Bodies, 
(they having no Iſſue Male at that Time) by which they are Tenants in 
Special Tail executed, and they after have Iſſue a Son, and ſo they be- 

| come Tenants for Life, Remainder to the Son in Tail ; if B. dies having 
(f) That he no other Iſſue, and the Son after dies without Iſſue, (f) the Wife ſhall 
is not Te have the Privileges belonging to a Tenant after Poſſibility; Sc. tho? ſuch 
nant arrer * 
P-llibility, &c. vide Lewis Bowle's Caſe 11 Co. 79. b. 80, &c. adjudged, 1 Rol. Rep. 177, &c. adjudged. 
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Eſtate muſt be created by the Act of God, and not by the Limitation of 
the Party ex proviſione Legis, and not ex proviſioue Hominis. Co. Lit. 28. a. 
6. If Lands are given to B. and his Wife, and the Heirs of their two 
Bodies, and they are divorced cavſa præcuntractus or Conſangninitatis; 
their Eſtate of Inheritance is turned into a joint Eſtate for Life; and 
tho they once had an Inheritance, yet for that their Eſtate was altered | 
by their own Act, and not by the Act of God, viz. the Death of either 
Party without Iſſue, they are not Tenants in Tail after Poſſibility, Gc. 
Co. Lit. 28. a. | 
7. One may be Tenant in Tail in Remainder as well as Poſſeſſion ; and 
therefore if a Leaſe be made to one for Life, Remainder to Husband and 
Wife in ſpecial Tail, and the Husband dies without Iſſue, the Wife is 
Tenant after Poſſibility, Sc. of this Remainder; and if the Tenant for 
Life ſurrenders to her, ſhe is Tenant in Tail after Poſſibility, Ec. in Poſ- 
ſeſſion. Paſch. 13 Eliz. in Bowle's Cafe, 11 Co. $1. agreed per Curiam. | 
8. If Husband and Wife are Tenants in Special Tail, to them and the 
Heirs of their two Bodies, Remainder to the Heirs of the Husband, and 
they having Iſſue, the Husband levies a Fine with Proclamations, and 
dies, and the Wife within five Years after his Death enters, tho' the 
Iſſue is barred by the Fine, becauſe he (a) muſt make himſelf Heir of (a) Dal. 50. 
both their Bodies, yet the Wife is not, and (b) therefore hath the Eſtate- $ Co. 72. b. 
tail, and not an Eſtate as Tenant after Poſſibility, or barely for Life on- (b) Cro. Car. 
ly, diſpuniſhable of Waſte, Sc. Paſch. 10 Jac. (c) Beamont's Caſe, 9 Co. Hy 393 
140. reſolved. „ 
682. S. C. and there it is ſaid, that it was reſolved and adjudged, that the Eſtate of as Mee han 
changed to an Eſtate foz Life diſpuniſhable of Waſte, x 


Tenant in Tail after Poſſibility of Jſſue 
extinct. 


The Privileges of ſuch Eſtate. 


x. QUCH Tenant hath eight Qualities and Privileges which Tenant 
for Life hath not. Co. Lit. 2. b. | 


(d) As firſt, he is diſpuniſhable of Waſte. Co. Lit. 27. b. (d) 11 Co. 
0 80. a. S. P. 
but foz this vid. 2 Rol. Abr. 826. pl. 1. 828. pl. 12. and the Notes there, 
(e) 2dly, He ſhall not be compelled to attorn. Co. Lit. 2. b. 316. 4. (e) 11 5 | 
80. a. S. P. 


1 Rol. Rep. 179. S. P. 184. S. P. Veal and Road & al S. P. Cro. El. 671. admitted, Noy 74. admitted, 


1 Rol. Rep. 171. S. C. cited, but foz this vide my firſt Part 617. N. 7. and the Notes there, 
(f) 3dly, He ſhall not have Aid of him in Reverſion. O. Lit. 2. b. ( t 1 Bs 
80. b. S. P. 


11 Co. 84. S. P. but foz this vide my firſt Part 292. pl. 5. and the Notes theres 


(g) 4thly, Upon his Alienation no Writ of Entry in conſimili caſu lies. (8) 11 Co. 
Co. Lit. 27. b. 28 * 


| 8. P. 
ch) 5thly, After his Death no Writ of (i) Intruſion lies. O. Lit. 24. b. 6077 1 Co. 


| 80. b. S8. P. 
x Rol. Rep. 179. S. P. (i) But a Formedon lies, 1 Rol. Rep. 179. 


(k) 6thly, He may join the Miſe in a Writ of Right in a ſpecial Man- 95 4 oO 
1 Rel. Rep. 
179. 8. P. 


09 rthly, . 


ner. Co. Lit. 27. V5. | 
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(a) 11 Co. (a) 5thly, In a Præcipe brought by him, (b) he ſhall not name himſelf 
80. b. S. P. Tenant for Life. Co. Lit. 27. 65. 


b) That he | 
ance bn his Count ſap, that he is ſeiſed foz Life, 1 Rol. Rep. 179. S. P. 


le) 11 Co. (c) 8thly, In a Præcipe brought againſt him, he ſhall not be named 


80. b. S. P. barely Tenant for Life. Co. Lit. 27. b. 


2. Such Tenant hath four Qualities not agreeable with an Eſtate- tail. Cy, 
Lit. 27. b. 28. a. | | 
(d) 11 Co. (d) 1ſt, If he makes a Feoffment, it is a Forfeiture of his Eſtate, Cy, 


80. b. 8. F. Lit. 28. A, 
1 Rol. Rep. 


179. S. P. but foz this vide ante 1 Rol. Abr. 85 1. C. 2. and the Notes there, 


(e) 11 Co. (e) adly, If an Eſtate in Fee or Tail, in Reverſion or Remainder, 
* wh deſcend or comes to him, his Eſtate is drowned, and the Fee or Tail 


179. 8. P. executed. Co. Lit. 28. a. 


(f) 11 Co 0) 3dly, He in Reverſion ſhall be received upon his Default as upon 


80. bis f. the Default of bare Tenant for Life. Co. Lit. 28. a. 
1 Rol. Rep. | 


3 9 A 
@) 17 Co. (g) 4thly, An Exchange between him and a bare Tenant for Life is 


80. b. S. P. good, for their Eſtates in Reſpect of the Quantity are equal, and the 


: bear 33" g Difference only in the Quality. Co. Lit. 28. a. 


(h) 11 Co. 3. (h) If Tenant in Tail after Poſſibility, Cc. grants over his Eſtate, his 
83. b. S. P. Grantee ſhall not have theſe Privileges, becauſe the Privity of the Eſtate 
is altered. Co. Lit. 28. a, 316. a. 


Tenant by the Curteſy, 


(i) 22 (i) Of what Things. 
nozs, * 
— &c. Co. 


Lit. 29. a. b. I. A Man ſhall not be Tenant by the Curteſy of a bare Right, Title, 
00 4 Co. (k) Uſe, or of a (1) Reverſion or Remainder upon an Eſtate of 


22.4.8. P. Freehold, unleſs the particular Eſtate determines during the Coverture. 
— But J Co. Lit. 29. a. ö | 


ſuppole this 1 
muſt be intended bekoze the Statute of 27 H. 8. foz it is otherwiſe fnce that Statute. Dyer . pl. 255. 
2 And. 75. () But if a Woman ſeiſed of a Reverſlon and Bent marries, hath Iſſue, and dies, 


the Husband ſhall be Tenant by the Curteſp of this Rent, and the Heir ſhall have the Beverllon, 
and fo the Reverſſon ſhall be ſevered from the Rent, per Kelw. 104. b. by the Book it does not ap- 
pear, whether the Beverfion was after a Leaſe foz Life oz Pears, but J ſuppoſe muſt be intended 
fo: Life, foz otherwiſe he would be Tenant by the Curteſy of the Beverſion and Bent, 


(m) 3 Leon. 2, Nor of Seigniories, Rents, Commons, c. (m) if the Freehold thereof 
2478. P. was ſuſpended during the Coverture, otherwiſe if the Suſpenſion was for 
Fears only. O. Lit. 29. 6. 
3. As if the Tenant leaſes for Life to the Seignioreſs, who marries, hath 
lſſue, and dies, the Husband ſhall not be Tenant by the Curteſy. Ch. 
Lü. 29. Þ: 
4. Bur if the Leaſe was to her for Years, he ſhould be Tenant by the 
1: Curteſy. Co. Lit. 29. . | 

(u) Foz that 5. Of a Caſtle that ſerves for the publick Defence of the Realm, (n) tho 


vide mp le- a Woman ſhall not be endowed thereof. Cy. Lit. 30. 5. 
cond Part | | 
654. pl. 8. and the Rotes there. 


(o) Foz this 6. Of Common ſans Number, (o) tho a Woman ſhall not be endowed 
vide mp fe= thereof. Co. Lit. 30. b. | 
cond Part ; 

65 4. pl. 3. vide, and the Notes there, 


I oh Of 


the 


his 
tate 


endowed thereof. Co. Lit. 30. b. 


| nant by the Curteſy, for tho” they had ſeveral Inheritances, yet their E- 


Eſtate. 241 


* — 


5. Of an Houſe that is Caput Baroniæ; (a) tho* a Woman ſhall. not be (a) Fo: this 
| | vide mp ſc- 
| . cond Part 
654. pl. 10. and the Notes there, 
8. (b) A Man ſhall not be Tenant by the Curteſy of a Copyhold without (h) 4 Co. 
an (c) expreſs Cuſtom to warrant it. Mich. 36 Eliz. between Paulter and 22. a. S. P. 
Corubill & al, Cro. Eliz. 361. ruled upon Evidence. _ * P. 
2 Bulſt. 337. 


8. P. per Coke, Moor 597. Hut. 17. (c) cuhich muſt be ſo laid as to bzing his Caſe within it, 
Hir John Savage's e, 2 Leon. 109, 208. and vide Ever and Aſton, Moor 271. pl. 425. 1 And. 172. 


Tenant by the Curteſy, 
Of what Eſtate. 


x. (d) T a Woman, Tenant in Tail genetal marries, and hath Iſſue, and (9 Pain's 


the Iſſue dies, and the Wife dies without other Iſſue; yet her _ on” 


Husband ſhall be Tenant by the Curteſy, for he was intitled before the adjudged, 


Eſtate tail was ſpent, and the Lands remain. C. Lit. 30. 4. 1 Leon. 167. 


3 1 MM | pl. 233. ad= 
judged, 1 And. 184. pl. 220. adjudged, Goulſ. 81, 82. adjudged. 


2. So if one ſeiſed in Fee of a Rent, grants it to a Woman in Tail ge- 
neral, who marries, and hath Iſſue, and the Iſſue dies, and the Woman 
dies without other Iſſue, the Husband ſhall be Tenant by the Curteſy of 
this Rent, becauſe the Rent remains. Co. Lit. 36. 4. 

3. But ifa Woman makes a Gift in Tail, reſerving a Rent to her and her 
Heirs, and marries, and hath Iſſue, and the Donee dies without Iſſue, 
and the Wife dies, her Husband ſhall not be Tenant by the Curteſy ; 
for this Rent newly reſerved is determined by the Act of God, and no 
State thereof remains. Co. Lit. 30. a. 

4. (e) If one had married the King's Nief by Licence, and had (e) Pl. Com. 
Iſſue by her, and Lands had after deſcended to her, and ſhe had died, 263. b. S. P. 
her Husband ſhould have been Tenant by the Curteſy, becauſe by the 
Marriage the Nief was enfranchiſed during the Coverture. Co. Lit. 30. b. 

5. If a Woman marries, and hath Iflue, and Lands deſcend to her, and 
the Husband enters, and the Wife is after by Office found an Ideot, the 
Land ſhall be ſeiſed by the King, and -the Title of the Tenancy by the 
Curteſy beginning at the ſame Inſtant, the Title of the King ſhall be 
preferred. Co. Lit. 30. b. 3 

6. If Lands holden of the King by Knight-Service in Capite had deſcend- 
ed to a Woman, and after Office found ſhe had intruded and taken 
Husband, and had Iflue, her Husband ſhould have been Tenant by the 
Curteſy. Co Lit. 30. b. | 

7. If Lands are given to two Women, and the Heirs of their Bodies, (f) But fo; 


and one marries, hath Iſſue, and dies, (f) her Husband ſhall not be Te- * rl 


. 
ſtate for Life was joint. Co. Lit. 183. a. contrary to what had been ſaid — the 


by ſome. Co. Lit. 3o. a. | Notes there, 
8. If one deviſes Lands to his Siſter and Heir for her Life, and if ſhe 

marries and hath Ifſue Male of her Body living at her Death, then to 

ſuch Iſſue Male, and his Heirs Male for ever; but if ſhe dies leaving no 

Iſſue Male at her Death, then to 7. S. and his Heirs, , and ſhe marries 

and hath Iſſue a Son and dies, tho the Reverſion deſcended: to her till 

the Contingency happened, which could not be during her Life, ſo that 

ſhe had a Fee, yet her Husband ſhall not be Tenant by the Curteſy, be- 

cauſe upon her Death, when his Eftate ſhould be conſummated, the Re- 

mainder veſted in the Son. Trin. 11 Georg. 1, between Vernon and 


Qqq ” Boothby, 


_ * e 


Boothby, 2 Mod. Caſes 147. per Curiam, and the Opinion of the Ju 
certified accordingly. RI .9J 1579997 b: 


_— 


dpes 


Tenant by the Curteſy. 
„ Gr what/Soifitic d 0 3 


t. JF Lands in Fee-fimple or Tail deſcend to 4 Woman, who marriez, 
I hath Ifſue, and dies before any Entry, her Husband ſhall not be Te. 
nant by the Curteſy, tho? ſhe had a Seiſin in Law; otherwiſe if ſhe or 


2 which her Husband had (a) entered during her Life. Co. Lit. 29. a. 
| 83 attnal Seiſin, Co. Lit. 40. a. 1 Co. y7. b. 6 Co. 68. a. 8 Co. 36. a. 


(b) Co. Lit. 2. But in Caſe of a Deſcent of an Advowſon, or (b) Rent, though the 
15. b. Wife dies before the Rent becomes due, or the Church becomes void, 
* N 0 5 and ſhe had but a Seiſin in Law, yet he ſhall be Tenant by the Curteſy, 
98. SIT. " becauſe he could by no Induſtry attain to any other Seiſin. Cp. Lis. 
2 Sid. 110, 29. a. a | | ain | | 
117, 118. _— If a Woman Tenant in Tail general makes a Feoffment in Fee, and 
| takes back an Eſtate in Fee, marries, hath Ifſue and dies; her Husband 
ſhall not be Tenant by the Curteſy, but che Ifſue may recover againſt him 
in a Formedon. Co. Lit. 29. b. OY PSs 
4. A Rent-Charge was granted to a Woman and her Heirs, payable at 
two Days, the firſt of the ſaid Payments to begin at ſuch of the ſaid 
Days as ſhould next happen after the Death of C. and the Woman died 
before C. and whether her Husband ſhould be Tenant by the Curteſy there. 
of. Mich 1658. between Dethick and Bradburn, 2 Sd. 110, 119; debated, 
but no Judgment, | 


Tenant by the Curteſy. 


(c) Þ Won: What ſufficient (c) Iſſue to make him ſo. 
ſter that hath | | 

=, 41 r. IF a Woman, Tenant in Tail Male, takes Husband, and they have Iſſue 
not ſo, Co. a Daughter, and dies, he ſhall not be Tenant by the Curteſy, becauſe 


Lit. 29. b. this Iſſue (d) could by no Poſſibility inherit this Eſtate. Ch. Lit. 29. b. 
8 Co. 33. a. 


— But one Bo:n deaf and dumb, oz an Jdeot, is ſo, Co. Lit. 29. b. 8 Co. 33. a. d) That ht 


(d) 
tall be Tenant by the Curtelr only, where his Jfſue might poſſibly have inherited the Mother's 
Eſtate, 8 Co. 32. b. and vide 2 Inſt. 35 6. | | 


(e) 8 Co. 33. 2, (e) But if one hath Ifſue by his Wife, either before or after the E- 
b. S. P. ſtate comes to her, tho? ſuch Iflue be dead, it is ſufficient to intitle the 
Husband to be Tepant by the Curteſy. Co. Lit. 29. b. 30. a. 

(f) 8 Co. 33. 3. (f) If a Woman dies in travail, and the Child is ripped out of het 
a.S.P. Body alive, yet her Husband ſhall not be Tenant by the Curteſy, becauſe 
not born during the Marriage. Co. Lit. 29. b. ; 

(6). Dyer 55, 26 (g) If the Iſſue is born alive, tho' it never cries, it is ſufficient, fot 
pl. 159.8. B. the Crying is but a Proof of its being born alive, and ſo is Motion, Stir- 


N. Bendl. 21. ring, Sc. Co. Lit. 29. 6. 
Pl. 35. S. P. | 
1 And. 35. pl. $8. S. P. 8 Co. 33. 2. S. PF. 


5. By the Cuſtom of Gavelkind a Man may be Tenant by the Curtely 
without having Iſſue. Co. Lit. 30. 4. 111, 4. 
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Leafes by Eccleſiaſtical Perſons by the Com- 


Tenancy by the Curteſy, 
+ ., When it ſhall be ſaid to commence. 


. Tho the Eſtate be not conſummate till the Death of the Wife, 
yet after Iſſue had, it hath ſuch a Beginning in the Life of the - 
Wife, (a) as is reſpected in Law for divers Purpoles. Co. Lit. 3o. 4. Ga) eathere 
cannot 


waive the Eſtate of Tenancy by the Curteſy: and claim by Deviſe, berauſe the Freehold commenced 
in him befoze. the Eſtate fo2 Life, Oo. Lit. 39. a. Godb. 15. L 


2. After Iſſue had the Husband (b) ſhall do Homage alone, and is be- (b) Oz re. 
come Tenant to the Lord, and the Avowry ſhall be made upon him on- **ivc it. Co. 
ly in the Life of the Wife. Co. Lit. 30. 24. 3 

3. If after Iſſue had, the Husband, in the Life of the Wife, makes a 
Feoffment in Fee, and the Wife dies, the Feoffee ſhall hold, during the 
Life of the Huzband, againſt the Heir of the Wife, for being an Eſtate 
of Tenancy by the Curteſy initiate and not conſummate, it is no Forfei- 
ture. Co. Lit. 30. 4. (U JO. ndl 
4. If after Iſſue had the Wife is attainted of Felony, yet her Husband 
ſhall be Tenant by the Curteſy, tlio' it would be otherwiſe if attainted 
before Iſſue had. Co. Lit. 40. a. e 4 

5. If after Iſſue had, her Villein purchaſes Lands, her Husband ſhall 
have them in his own Right. Co. Lit. 124. b. 


mon Law. 


1. (c) 57 the reſtraining Statutes, Biſhops, with the Confirmation of (c) 10 Co. 
the Dean and Chapter, Maſters and Fellows of Colleges, Deans Bridg, 4 

and Chapters, Maſters or Guardians of any Hoſpital, and their Brethren, Ley 6 
Parſons. or Vicars, with the Conſent of the Patron and Ordinary, Arch- Moor 108. 
deacons, Prebends, or other Bodies Politick, Spiritual and Ecclefiaſtical (Diverſity 
(d) (concurrentibus his ua in jure requiruntur), might have made Eſtates 2 
in Fee-ſimple, Tail, for Lives, or Years, without Limitation or Stint. tions, and 
Co. Lit. 4. 4. — thoſe aggre⸗ 


ite gate ot ma⸗ 
np, as to teaſing without Aſtent of others, Co. Lit. 300. b. 


Leafes by Bilhops, Tenants in Tail, and 
| Husbands and Wives, by 32 Hen. 8. cap. 28. 


1. BY (e) 32 Heu. 8. cap. 28. it is enacted, that all Leaſes thereafter to 
be made of any (f) Manors, Lands, Tenements and Hereditaments 4 4 

by Writing indented under (g) Seal, for Vears or Life, by any having enabling 

any Eſtate of Inheritance in Fee- ſimple, or (h) Tail, in their own, or in 2 | 
(f) That fuch Leaſe muſt be of Cozpozeal Things neceſſary to be let, and out of which a Kent 
may be tekerved, and not of Things that lie in Grant, as Jdbowſons, Fairs, &ec. out of which a 
Bent cannot be relerved. Co. Lit. 44. b. Talentine and Denton, Cro. Jac. 111, 112. Moor 778. pl. 1078. 
— Not de prima veſtura. Palm. 175. (g) Do that Tenant in Tail of a Copyhold cannot leaſe 
by this Statute, foz he cannot grant by Deed without the Licence of the Lozy, and the Lands in 
their own Nature are only demiſeable by Copy. Cro. Car. 44. h) Do that where Lands are 
given to Husband and Wife,” and the Heirs of their two Bodies, and the Husband dies leabing Anue 
by his Wife, ſhe may leaſe within this Dtatute, tho" the Iſſue doth not claim as Heir of her Body 


only; but of both, Godb. 102. —— But if given to Husband and Wife, and the Yeirs of the Body 
of the Durvivoz, they cannot, Leaſe by this Statute, becauſe the Tail is not veſted, 10 Co. 51, a. 


the 


| Eſtate. 


—_— — n — — —— cds . 
” 


1 Bi the Right of (a) their Churches or Wives, or jointly with their Wives 
82 oe of any Eſtate of Inheritance, ſhall be good in Law againſt their Leſſors 
a Dean of thereof to their own Uſe. 
his ſole Poſ- 8 | | 1 To 
ſeſſions jure Decanatus, an Prchdeacon jure Archidiaconatus, Pꝛebend, and the like, are within the 3# 
foz every of them are ſeiſed jure Eccleſiæ. Co. Lit. 44. b. — Þ Pzebendary that is ſeiſed in the 
Bight of his Pzebend, is within the Equity of this Att. Afton and Pitcher, 4 Leon. 1: adjudged per 
totam Curiam. Watkinſon and Man, Cro. Eliz. 350. adjudged, and Fenner ſaid, it had heed lo adjudged 
in the Caſe of a Treaſurer of a Church, and vide Palm. 106. —— So a Chancefloz of a Cathedzai 
Church is within this Akt, kdz he is a Pꝛebendarp and hath a Pꝛebend, and moe than this, a Dig: 
nity, and is ſeiſed in Fee in Right of the Church. Biſcoe and Holt, 1 Lev. 112. adjudged, 1 Sid. 158. 
adjudged, 1 Keb. 576. —— Whether 4 Pꝛecentoz oz Chantoz of St. Paul's be within the Act, vide 
Palm. 104. 1 Lev. 113. (b) But ſuch Leaſe will not bind him in Reverllon oz Bemainder, 
8 Co. 34. a. Co. Lit. 44. a. Noy 6. Godb. 9. the Eſtate⸗tail out of which derived being determined. 
1 Leon. 268. cont. Dyer 48. pl. 6. (c) Tho not confirmed by Dean and Chapter. Co. Lit. 44. a. 


” 2. Provided this Act ſhall not extehd to any Leaſes of any Manas, 6. 
(d) A con- in the Hands of any Farmer, by Virtue of any old Leaſe, unleſs (d) fur. 


—_ rendered or ended (e) within one Year after making the ſaid new Leaſe; 


not ſuſfi- nor to any Grant of any Reverſion of any Manors, Egc. nor to any Leaſe 
cient with- of any Manors, Sc. which have not (f) (g) moſt commonly been (h) let 
in this Alt, to farm by the Space of twenty Years next before ſuch Leaſe thereof 


2 made, nor to any Leaſe to be made (i) without Impeachment of Waſte, 


that it hould nor to any Leaſe to be made for ( above twenty-one Years; or (J) three 


be * (m) Lives at moſt, from the (n) Day of the making thereof, and that 
and not il⸗ 5 . 25 . i 

iuſozp. 5 Co. 2. b. Co. Lit. 44. b. Hob. 204. (e) So that if a Biſhop leaſes foz twenty: 
one Pears from the Making, there being then a Leaſe in Being not expired by four Pears, it is 
not a good Leaſe within this Ait; pet if it be confirmed by the Dean and Chapter, it will bind his 
Ducceſſoz, not being reſtrained by the Statute of 1 Eliz. Co. Lit. 45. a. 4 Leon. 78. adjudged, Fox and 
Collier, Moor 107. pl. 251. 1 And. 65. 140. and vid. Palm. 466. Latch 242. Moor 66. pl. 180. March 
43. (f) It let foz eleven Pears, at one 92 ſeveral Times within the twenty Pears, it is ſull⸗ 
cient, per Co. Lit. 44. b. but 1 Sid. 416. it is ſaid by Kelynge Ch, Juſt, and Twiſden, that this Col⸗ 
iefion of my Lozd Coke is falſe, and not warranted by the Statute, becauſe the firſt Part of the Dta- 
tute, as to leaſing, ſeems to refer to a moze antient Time, and ſo muſt the {aſt Part as to the Occupy- 
ing by Farmers fo: twenty Pears, but vide Cro. El. 708. Raym. 167. —— But where Lands had 
been anticntly let, and after kept foz moze than twenty Pears in the Biſhop's Bands, pet it ſeems 
ther map be after let by this Act, foz that it was never the Intent to tie Biſhops ftrittly to the Wozds 
ok the Aft, but to pꝛeſerve the antient Rent. Pemble and Stern, 1 Lev. 212. debated, and two Judges 
againſt Two. 1 Sid. 316, 416. debated, and the Court divided, Raym. 165, 166, &c. the Court di- 
xided, 2 Keb. 213, &c. and vide Vaugh. 34. 2 Jon. 379. —— But that Lands but once tet cannot be 
ſaid uſually let, fo2 uſus eft ex iteratis actibus, vide 2 Rol. Abr. 262. pl. 15. vide, and the Notes there, 
(g) Where a Pzebend had been uſually let, with an Exception ok all Crab-Trees, and ſuch like 
Trees, at the Rent of 17 J. pearly, it cannot by this Att be let without that Exception, fox by that 
not only the P2ofits but the Soil is excepted, ſo that if let without, moze would be let than uſual, 
and this not tie antient Rent. Smith and Bole, Cro. Jac. 458. adjudged, 3 Bulſt. 290. adjudged not 
good by 13 El tho' confirmed, Palm. 106. cited. (h) A Gzant by Copy of Court-Roll in Fee 
fo: Life oz Pears, is a Letting within this Act, tho but at Mili, accozding to the Cuſtom, and ſo 
it is of a Lecaſe at Will at Cemmon Law; but theſe Lettings muſt be by one ſeifed of an Eſtate of 
Inheritance, and not by Guardian in Chivalry, Tenant by the Turteſy, Tenant in Dower, oz the 
like, Co. Lit. 44. b. Dyer 27r. pl. 28. 6 Co. 37. Moor 759. pl. 1050. Cro. Jac. 76. and vide poſt 
Notes on Stat, 13 El. — And the Rent payable fox ſuch Copphold taken as the accuſtomed 
Rent. Moor 759. — Leaſing while Tempozalties in the Hands of the King, not ſufficient within this 
Fit, becauſe the King had no Inheritance. Palm. 176. (i) Do that a Leaſe foz Life, Remainder foz 
Life, &c. is not warranted by this Act, becauſe diſpuniſhable of Ulaſte, Co. Lit. 44. b. 6 Co. 37. 2. 
But a Leaſe to one during three Lives, is good within the At, becauſe the Occupant, if any, 
will be puniſhable foz Waſte, Co. Lit. 44. b. 6 Co. 37. a. (k) But it may be foz a leſſer Term, 
oz fewer Lives, Co. Lit. 44. b. Dyer 246. pl. 69. 5 Co. 6. a. 1 Leon. 148. —— Do that a Leaſe fo: 
twenty Pears, to begin at Michaelmas next, is warranted by the Statute, not being above twentr⸗ 
one Pears from the Day of the Making, 1 Leon. 147, 148. (1) It a Wiſhop leaſes foz thzee 
Lives, and one dies in the Life of the Biſhop, vet it is not a good Leaſe againſt his Ducceſſoz. 
10 Co. 62. a. (m) It a Biſhop makes a Leaſe foz thzee Lives to A. and A. leaſes to another 
foz 100 Pears, if thzce others live ſo long, and it is confirmed by Dean and Chapter, it is not 
good. Ley 74. (n) That it may begin from the Making. Co. Lit. 44. a. —— It made 
fo: thee Lives a die datus, it is good within the Statute, if Livery be made after the Date; but foz 
this vide ante 1 Rol. Abr. 828. pl. 4. and the Notes there. 
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Eſtate. 2.45 


upon ſuch Leaſe there be reſerved (a) yearly, during the ſame Leaſe, (a) So that 
able to the Leſſors, their (b) Heirs and (c) Succeſſors, to whom the tho' the ac- 
ſaid Lands ſhould have come after the Death of the Leſſors, if no ſuch cultomed 


Leaſe had been made, and to whom the Reverſion thereof ſhall apper- EPS 


tain, according to their Eſtates and Intereſts, ſo much (d) yearly Rent, four Days, 
or (e) more, as hath been (f) accuſtomably paid, for the Manors, c. yet it is ſuf- 
ſo to be let within twenty Years next before {uch Leaſe thereof made; ffient with- 
and that ſuch Perſon to whom the Reverſion of ſuch Manors, Sc. after ? EVE, 


the Death of ſuch Leflors or their Heirs, ſhall have ſuch like Remedy CY ot” 


and Advantage againſt the Leſſees, their Executors and Aſſigns, as the Co. Lit. 44. b. 
Leſſor ſhould and might have had againſt the Leſſee; ſo. that if the Leſ- 4 Loh. 78. 


ſor was ſeiſed of an eſpecial Eſtate-tail, the Iſſue or Heir of ſuch Leſſor r. 

a within the 
ſhall have the Reverſion, Rents and Services reſerved on ſuch Leaſe af- gods, but 
ter the Death of the Leſſor, as the Leſſor might or ought if he had lived. "ys _ 

quity of the 
At, Vide poſt the Notes on Stat. 13 El. c. rv. —— But 5 Cv. ;. b. upon a ſperial Att of Parlia- 
ment, where this Wozd yearly was wanting, it was held otherwiſe. (b) Where the Busband 
of one Coparcener in Tail deceaſcd, being Cenant by the Curteſy, jofned with the other in a Leaſe, | 
reſerving the Bent to them and their Heirs; and it was held not to be a good Leaſe within this Act. | 
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Latch 45. —— Tenant in Tail Male having two Sons by ſeveral Uenters dies, the Eldeſt leaſes 
fo: twenty=one Pears, reſerving the Rent gencrally to him, his Yeirs and Alligns, and after died 
without Iſſue Male, leaving two Siſters, his Heirs; pet this Rent ſhall go with the Reverſlon to 
the ſecond Don, foz the Wlozds muſt be intended ſecundum ſubjectam materiam, and the pounger Bꝛo⸗ 
ther is Heir to the Jntail, and therefoze the Leaſe good within the Statute, Hard. 89, &c. adjudged 
in the Exchequer, the Barons delivering their Opinions leverally; and by ſome of their Arguments 
it leems as if the Beſervation had been during the Term, tho' not lo expreſſed in the Caſe, and vide 
Dyer 115. pl. 66. (c) Þ Biſhop on ſuch Leaſe, reſerved the Rent to him and his Succeſſoꝛzs, 
p:ovided that during the Vacancy of the See it ſhould be paid to the Chapter, acco2ding to the Bate 
of the Time of the Uacancp; and it was held the P:zoviſo was void, the Chapter not being capable 
of Taking, but the Leaſe good, Dyer 2z1. x And. 9. Moor 51. pl. 152. Dal. 54. 4 Leon. 71. 
(d) It the pearly Bent be reterved, it is ſufficient, by the expzeſs UWozds of this At, tho Heriots 
and other calual Pzofits uſually reſerved be not, Co. Lit. 44. b. Moor 759. pl. 1050. adjudged, vide 
poſt the Notes on the Statute 13 El. cap. 10. (e) Tho' moze may be reſerved, pet if a Leaſe be 
made of twenty Acres uſually tet, and one Acre not uſualiy let, reſerving the accuſtomable pearl y 
Rent, and ſo much moze as exceeds the Ualue of the other Acre; this is not warranted by the A, 
fo: Part was not befoze uſually let, and the Rent iſſuing out of the Mhole is not the accuſtomable 
Rent, Co. Lit. 44. b. 5 Co. 5. b. upon a Special Att of Parliament, and vid. Cro. Car. 30. — So 
if two Farms uſually let ſ{everally, under two ſeveral Rents, are joined in one Leaſe, and one in- 
tire Bent reſerved koz the Whole, it is not good. Co. Lit. 44. b. 5 Co. 5. b. 6. a. on a pzivate Afi, 
and vide Cro. Car. 23. — But if Tenant in Tail lets Part of the Land uſually demiſed together, 
reſerving a Rent, pro rata, oz moze, it is good within this Dtatute, koz in Dubſtance this is the ac⸗ 
cuſtomable Bent. Co. Lit. 44. b. —— But 5 Co. 5. b. upon a Pzivate A of Parliament it was 
held otherwiſe. Vide 2 Mod. 57. —— But where Part was let, and the Whole antient Rent re: 
ſerved foꝛ that Part only, it was held a good Leaſe within the Alt, by Thzee Judges againſt Two. 
Thredneedle and Lynham, 1 Mod. 203. 2 Mod. 57. 3 Keb. 192, &. —— But where Part was let, 
reſerving the accuſtomed Rent, without ſaying what, it was held the Leaſe was not good, Owen and 
Apprees, Cro. Jac. 94. Hetl. 22, &. —— UWrere two Parceners in Tail of twenty Acres of equal 
Ualue, upon a Partition have ten Acres allotted to each, thep may leaſe their ſeveral Parts, re- 
ſerving half the accuſtomable Bent. Co. Lit. 44. b. (t) That it muſt be intended the laſt reſer- 
ved, foz what is altered cannot be ſaid the accuſtomed, Hard. 326. per Hale. 
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Provided the Wife be made Party to every Leaſe made by her Huſ- 

band of any Manors, Sc. being the Inheritance (g) of the Wife, and (g) But it 
that ſuch Leaſe be by Indenture in the Name of the Husband and Wife, the Inheri- 
and ſhe ſeal the ſame, and that the Rent be reſerved to the Husband and fance of 
Wife, and the Heirs of the Wife, according to her Eſtate of Inheritance — 5 = be 
in the ſame, and that the Husband ſhall not alien, diſcharge, Sr. the made Par⸗ 
Rent reſerved, or any Part thereof, longer than during the Coverture, ty, foz the 
unleſs by Fine levied by the Husband and Wife; but the Rent ſhall re- Preriſo di- 


main, deſcend, or come after the Death of ſuch Husband to ſuch Per- renng he - 
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n be a 
ſons, and their Heirs, as the Lands ſo leaſed would have done, if no — to Al 
Leaſe thereof had been made. > | — our of 1s 

[ 3 


doubted, 


mult be intended where te hath the ſole Inheritance. Cro. Car. 22. by thiee Judges; but Hobart 
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Provided this Act extends not to give any Liberty to any (a) Parſo | 
© or Vicar, to leaſe or grant any their Meſſuages, Ge. belonging to their 


&c. not de⸗ Churches or Vicarages, otherwiſe than they might have done before this 


ing excepted, Act. | ; 

may leaſe | | ; 

by this Att. Cro. El. 350. vide ſupra, —— But a Leaſe by Parſon oz Uicar fox thzee Lives, c. 
not reſtrained by 13 Eliz. muſt be confirmed by his Patron and Ozdinarr, oz elſe it will not bind 
his Succeſſoz. Co. Lit. 44. b. ; | | 


i | 
s Private Leaſes reſtrained by (b) 1 Eliz. cap. 19. 
» © 
which the ND be it further enacted by the Authority aforeſaid, that all 
Court, with- 


(c) Gifts, Grants, Feoffments, Fines, and other Conveyances and 
fan . 2 Eſtates, from the firſt Day of this preſent Parliament, to be had, made, 
not take done or ſuffered by any Archbiſhop or Biſhop, of any Manors, Lands, 
Notice, Poſt Tenements, or other Hereditaments, being (d) Part (e) of the Poſſeſſions 
2 Rol. Abr. of his Archbiſhoprick or Biſhoprick, or united (f) (g) appertaining or 


499. 85 8 belonging to any the ſaid Archbiſhopricks or Biſhopricks, to any Perſon 


Notes there. or Perſons, Bodies Politick or Incorporate (h) (other than the Queen's 
- This At Highneſs, her Heirs and Succeſſors) (i) whereby any Eſtate or Eſtates 
s not pꝛint⸗ | | 

ed in the Statutes at Large, but in the Abzidgment only; J have therefoze inſerted this Clauſe ver- 
batim, as taken from Moor 107. — This Att and the 13 Eliz. are called the diſabling Acts. Co. 
Lit. 44. a. b. — But neither of theſe diſabling Ats, noz any other, do in any Soꝛt alter 0: 
change the inabling Att of 32 H. 8. but leave it foz a Pattern in many Things, fo2 Leaſes to be made 
by others. Co. Lit 44. b. — Tho' this Aſt oz 13 Eliz. do not appoint the Leale to be in Writing, 
pet it muſt therein and in the other eight Pzoperties and Qualities required by 32 H. 8. follow the 
Pattern thereof, Co. Lit. 45. a. 6 Co. 37. a. b. Hard. 126. 1 Vent. 246. —— In not being made dif: 
puniſhable of Waſte, Co. Lit. 45. a. 6 Co. 37. a. b. (c) Do if a Writ of Annuity be brought a- 
gainſt a Biſhop upon a feigned Pzeſcription, and he ſuffers Judgment to go againſt him on a Uer- 
, dift, oz by Confeſſion, it is within the Alt; fox otherwiſe his Ducceſſoz would be charged with the 
Arrears; foz tho' it does not iſſue out of the Bilhopzick, pet the Charge is in Reſpett thereof, 
10 Co. 61. a. Bridg. 30. (d) That an Idvowſon is ſo, and that oz the next Avoidance cannot be 
granted by a Biſhop lo as to bind his Succeſſoꝛz, tho' confirmed by Dean and Chapter. Sale and the 
Wiſhop of Coventry. 1 And. 241. pl. 257. Cro. El. 207. Cro. El. 440, 690. 10 Co. 60. b. 1 Mod. 204. 
2 Mod. 56. (e) He cannot grant a Rent⸗Charge out of his Poſſeſſions, tho' no Part thereof, 
10 Co. 61. b. (f) But pet they may make Gzants of antient Offices of Neceſſity with antient 
Fees, foz ſuch G:ants are not reſtrained by 1 02 13 Eliz. being no Diminution of the Revenue, but 
not being within 32 Hen. 8. thep muſt be confirmed by the Dean and Chapter, Co. Lit. 44. a. 10 Co. 
G1.a. Bridg. 30. Cro. Car. 49. — But cannot grant a new Fee. 1 Brownl. 182. -— But where an- 
ticntlp payable pearly, it map be made payable half-pearly, Cro. Car. 16, 17. — But where antient 
Fee was a Robe oz 13s. 4d. a G:ant of the Dffice with a Robe, and not in the Disjunttive is as to 
the Fee void, Cro. Car. 280. But where ſuch Dffice hath been antientip granted to one, he can- 
not grant it to Two, fo: that is not neceſſary, 10 Co. 61. a. Bridg. 31. 3 Leon. 31. Walker and 
Sir John Lamb. Cro. Car. 258, 259. 1 Jon. 264. — But having been granted to Two Unce the 
Statute, it is an Evidence that it was ſo granted befoze. 4 Mod. 17, 27. —— Where granted to 
one faz Life, it cannot be granted to another in Reverſion, foz that ſuch Gzant is not neceſſary. 
10 Co. 61. b. Bridg. 31. Walker and Sir John Lamb, Cro. Car. 258, 259. 1 Jon. 264 —— But where 
an antient Office is granted with a new oz additional Fee, whether it ſhall be void foz the Whole, 
02 good foꝛ the Dffice, and void as to the Fee, Cro. Car.-50, 280. 2 Brownl. 137. Bridg. 32. —— Tho 
Wilhop:zick founded of late Time, pet the Bilhop may grant neceſſary Offices in Poſſeſſion with a 
reaſonable Fee. 10 Co. 61. b. Bridg. 31. Cro. Car. 48. 3 Keb. 472, 506. —— Such as were granted 
befoze the 1 Eliz. Ridly and Powne!l, 2 Lev. 136. 3 Keb. 47. — That a Biſhop may grant a new 
Dffice with a reaſonable Fee. Vide Cro. Car. 38, (g) UWihere a Biſhop granted the Office of 
Keeper of a Park, with the anticnt Fee of five Marks, and a Livery yearly, una cum paſtura pro duo- 
bus equis in eodem parco, and it was confirmed by Dean and Chapter ; it was held the G2ant as to the 
Office and antient Fee would bind the Ducceſſoz, but was void as to the Paſture. The Biſhop of Chi- 
cheſter and Freeland, Bridg. 29, &c. per Bridgman. Ley 71, &c. with the Arguments of the ſeveral 
Judge», the Court being divided. Cro. Car. 47, 48, &c. (h) It not excepted, ſhe would have been 
within the general Beſtraint, 5 Co. 14. a. —— And whereas to evade this Itt ſeveral Eſtates had 
been granted to Queen Elizabeth, to the End ſhe might grant them over to others; by the 1 Jac. 
cap. 3- reciting this Milchicf, Archbiſhops and Biſhops were reſtrained from making any Gzants 
to the King, and vide Co. Lit. 44. a. 10 Co. 62. (i) Uhcre a Parſon 12 Eliz. leaſed Part of his 
Glebe foz fifty Pears, and the Biſhop being Patron, and Dean and Chapter confirmed it; and it 
was held good notwithſtanding this Statute, foz this was no Part of the Poſſeſſions of the Biſhop, 
and by the Confirmation no Eſtate paſſed, Cro. El. 430. — Dtherwiſe if a Biſhop being dilleited 
of Part of his Poſſeſſions confirms the Eſtate of the Diſſeiſoz. Cro. El. 430. 
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ſhall or may paſs from the ſaid Archbiſhop or Biſhop (other than (a) for | (a) Vet thole 
the Term of (b) twenty-one Years, (c) or three Lives, from ſuch Time as it not war. 
any ſuch Leaſe, Grant or Aſſurance (d) ſhall (e) begin, and whereupon ranted by 

the old (f) (g) accuſtomed Lee ch) Rent, or more, ſhall be (i) reſerved, 32 H. 8. 
and payable yearly during the ſaid Term of twenty-one Vears, or three —— — 
Lives) ſhall be utterly void and of (k) none Effect, to all Intents, Con- — 2 
ſtructions and Purpoſes; any Law, Cuſtom, or Uſage to the conttary unteſs con- 


in any wiſe notwithſtanding. firmed by the 


tt 


| | | Dean and 
Chapter, Co. Lit. 44. b. — As in Caſes of concurrent Leaſes, Co. Lit. 45. 4. (b) Tho' the 
Statute does not ſay, 02 under, yet Leaſes foz a leſs Time are good. 6 Co. 6. b. (c) Being in 


the Dis jundti ve he cannot make both, as if there be a Leaſe foz moze than one Pear in Being, he 
cannot make a Leaſe koz thzee Lives, Elmer's Caſe, 5 Co. 2. a. Moor 253. pl. 460. debated, but 
Judgment given on another Point; but between Marler and Wright it was ſo adjudged, Cro, El. 141. 
1 And. 193. pl. 228. foz during the Leaſe foz Pears the Dugcceſſoz could have no Bemedy foz the Rent 
reſerved on the Leaſe foz Lives, either by Diftreſs, Debt oz A\life. 2 Brownl. 164. cited, and vide Co. 
Lit. 45. a. 1 Leon. 59. Palm. 466, 468. Latch 241, 242. — Pet in ſuch Caſe he may leaſe foz twen⸗ 
ty-one Pears, and ſuch concurrent Leaſe being confirmed by Dean and Chapter will bind the Suc- 
ceſſo2 ; but foz this vide the Notes upon the Statute 32 Hen. 8. ante. (d) By Co. Lit. 45. a. from 
the Making; but accozding to Moor 66. pl. 180. it feems it may begin from the End of a fozmer 
Leaſe then in Being. (e) If a Biſhop ſuffers an Uſurpation, tho' it will bind him, it will 
not his Succeſſoz. Dalton and ithop of Ely, Cro. Jac. 673. 1 Jon. 45, 46, &c. f) Where the an⸗ 
tient Rent was made papable on the Land, and the new Rent at a diſtant Place, tho' this may be 
good within the Moꝛds, vet it is not within the Intent ok the Att. 4 Leon. 78. (g) And there⸗ 


foze ſuch Leaſe, tho' confirmed by Dean and Chapter, if not of Land uſually let, cannot be good, 


fo: otherwiſe there can be no accuſtomed Rent. Cro. El. 874. (k) Where his Covenants, as to 
pap Taxes, unleſs uſual in fozmer Leaſes, all not bind his Ducceſſoz, Davenant and the Biſhop of 
Sarum, 2 Lev. 68. 1 Vent. 223. 3 Keb. 69. (i) But a Fair, Tithes, &c. not mainozable, out of which 
no Rent can be reſerved, cannot by a Biſhop be leaſed foz thzee Lives, rendzing the old Bene, be- 
caule there is no Remedp fox it, either by Diſtreſs, Debt, oz Alife, 5 Co. 3. adjudged, Talentine 
and Denton, Cro. Jac. 111, 112. adjudged, Moor 778. pl. 1078. adjudged, Richman and Garth, Cro. Jac. 
173. adjudged, and vide 2 Rol. Abr. 446. pl. 5. and the Notes there, —— Do a Biſhop cannot teaſe 
a Fair, &e. fox twenty-one Pears, reſerving the accuſtomed Rent; foz tho' the Reſervation is good 
by Way of Contratt between the LeNoz and Leffee, pet the Bent is not incident to the Revortion, 
no: ſhall go with it, per 5 Co. 3. but in the Caſe of Talentine and Denton, upon -a Leaſe of Tithes, it 
was held otherwiſe, Cro. Jac. 112. Moor 778. 2 Saund. 304. cited, Raym. 195. cited, and vide Ley 76. 
Palm. 105. Hard. 326. —— But a Leaſe fo thzee Lives of Lands and Tithes -ufually let together, 
is good. Vaugh. 203. and vide Lit Rep. 305. (K) Pet it (all bind the — . that makes it. 
Co. Lit. 45. a. 10 Co. 60. b. 1 And. 241, 244: Bishop of Coventry and Litchfield, Cro. El. 207. 1 

307. cited, Armiger and Biſhop of Norwich, Cro. El. 690. and vide 3 Co. 59. Bridg. 30. Hard. 156, 
326. Cro. Jac. 173. Savil 119. —— But if the Ducceſſoz accepts the Bent, it (hall bind him fox his 
Time. Owen and Apres, Cro. Car. 94, 95. Hetl. 22, &. —— Otherwile if the Leaſe be meerly void, 
as if a Biſhop leaſes Tithes foz thzee Lives, and his Ducceſſoz accepts the Bent, Cro. Jac. 173 


is is 
B. (m) 13 Elix. cab. 10. it is enacted, that from (n) henceforth all #8, t. 

Leaſes, Gifts, Grants, Feoffments, Conveyances, or (o) Eſtates to Judges 
be made, had, done, or ſuffered. by any (p) Maſter, and Fellows, of any gught to 


Leaſes reſtrained by (1) 13 Eliz. cap. 10. 85 
. | a Pu 


* 
7 


College, Dean and (q) Chapter of any Cathedral or Collegiate Church, . 
| + by 2 2 20 1 Rol. Abr. 
(m) Tho'. in this Ak there are no Mods to reſtrain 


405. pl. 3. vide, and the Notes there. | 
Leaſes from being without Jmpeachment of Waſte, as in 32 H. 8. yet ſuch Leaſes are. againſt-the 
Intention and Equity of this Ait, being made againſt unreaſonable Leaſes, as appears by the P 


ble; and therefoze if ſuch Leaſe be made to one fox Lite, Bemainder foz Yo ger 85 Like, 
n and Aprees, Cro. Car. 


it is not good by this YAtt, becauſe diſpuniſhable of Waſte, 6 Co. 37. a. b. Ow 
94, 93. Hetl. 20, 24. —— That Leaſes not reſtrained, by this Ji ought to follow the Pattern of 
32 H. 8. vide ante the Notes on Stat. 1 Eliz. In) That a Leaſe foz fügte "Pears made befoze 
this At, might be after. confirmed by the Patron and Dzdinary., Atkinſon, and Dennis, Moor 459. 
pl. 636. Cro..E]., 430. Cro. El. 18. 5 Co. 15. a. Cro. Jac. 52: (lo) This Þ is taken beneficially, 
to avoid all Inventions to ebade it; and therefoze where a Writ ok Annuttyx was b:onght againſt a 
Parſon upon a feign'd Pzeſcription, and he pzays in Vid of the Patron and ©Ozdinavy, and afters 
wards a Uerdift is given againſt him, but all was feign' d, &c:'tho' this charges the-Parſon and not his 
Poſſeſſions, \ yet it is within the Act. 5 Co. 14. b. eit a Fine with ons be levied 
by Strangers, it will not bar. 11 Co. 78. b. but foz this vide under Title Fines. _. (p) Tho' incozs 
poꝛated by any other Name, as P2ovolt and Fellows, &c. pet it is within this Adt. 11 Co. 76, a, 
q A Chapter that hath no Dean oz Mead reſtrained from Lealing by this Ik. 1 Mod. 104. 2 Mod. 56, 
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(a) Theſe ge⸗ Maſter or Guardian of any Hoſpital, Parſon or Vicar, or (a) any other 
neral Mods having any Spiritual or Eccleſiaſtical Living, or any Houſes, Lands 
extend not Pithes, Tenements, or other Hereditaments, being (b) (c) Parcel of the 


22 Poſſeſſions of any ſuch College, Cathedral Church, Chapter, Hofpita] 
ning with Parſonage, Vicarage, or other Spiritual Promotion, or any Way belong. 


Deans and ing to the ſame, to (d) any Perſon or Perſons, Bodies Politick or Co 
Chapters, rate, (e) other than for (f) twenty-one Years, or three Lives, (g) from 


1 the Time ſuch Leaſe or Grant ſhall be made, whereupon the (h) accu. 


others infe- ſtomed (i) yearly (k) Rent, or more, ſhall be () reſerved yearly during 


rio2 to thoſe the Term, ſhall be (m) utterly void, and of no Effect. 
befoze na⸗ | 
med. 2 Co. 46. Goulſ. 171. 1 Rol. Rep. 15 1. 1 Mod. 204. b) By the Equity of this At they 
cannot grant a Rent-Charge out of their Poſſeſſions, tho” that is no Part thereof, 5 Co. 1 5.2, 1 Rol. 
Rep. 171. (c) As to their Gzants of antient Dffices, vide the Motes on Stat. 1 Eliz. foz they 
are on the ſame Foot. —— Þ Dean having a Peculiar made a Commiſſary, which was confirmed by 
Dean and Chapter, and pet ſeems would not bind his Succeſſoz, ſuch Gzant being in Nature of a 
Commiſſion, and what he did as a Subſtitute, and in the Name of the Pꝛincipal, who muſt anſwer 
.foz his Ats and Offences; and it would be hard to bind the Ducceſſoz ſo to do, if he could not re: 
move him. Noy 153. d) Not even to the King, foz he is bound by Statutes made to pzevent 
the Ampoveriſhing the Church, &c. 5 Co. 14. a. b. 11 Co. 75. b. 1 Rol. Rep. 151. — But rhat the 
Law was once taken to be otherwaps, vide my firſt Part 759: . e) Pet thoſe to 
bind the Succeſſoꝛs mult be confirmed by others that have an Intereſt, if not warranted by 32 H. 8. 
Co. Lit. 44. b. — Concurrent Leaſes, oz Leaſes in Beverſion, are not reſtrained by this Iit Co 
Lit. 45. a. Hob. 269. —— But vide 18 Eliz. cap. 11. by which the old Leaſe muſt be ſurrendered 0z 
ended within thzee Pears after making the new Leaſe, (f) Tho' not ſaid, oz under, pet Leaſe 
fo2 leſs Time is good. 5 Co. 6. b. 1 Leon. 306. g) From the Making. Co. Lit. 45. a. — Pet 
where a Dean and Chapter leaſed foz thzce Lives, rendzing the accuſtomed Bent, and there being a 
Letter of Attoznep to make Livery, it was not made till thzee of the Rent Days were paſt, and 
pet held good, Walter and the Dean and Chapter of Norwich, Moor 875. pl. 1223. Owen 136. 
(h) Lands uſually granted by Copy, rendzing Rent, may be ſaid to be uſually let, and the Rent re: 
ſerved the accuſtomed Rent within this Statute, 6 Co. 37. b. Cro. Jac. 76. but fe2 this vide the 
Notes ante upon the Statute 32 H. 8. (i) So the Rent may be reſerved at one Day, tho' it 
uſed to be reſerved at Two oz moze. 6 Co. 38. a. and ſatd this differed from Montjoy's Caſe, in which 
Pzivate Att the Wlozd yearly was wanting, vide ante the Notes on the Stat. 32 H. 8. — here 
the Rent was reſerved at the uſual Feaſts, oz twenty Days after, and good, being fo2 the Benefit of 
the Succeſſoz. 2 Lev. 62. 1 Vent. 245, 246. (xk) Which is ſufficient, tho' an Heriot be not re- 
ſerved as uſual, 6 Co. 38. a. Cro. Jac. 76. vide ante Notes on the Stat, 32 H. 8. (1) there the 
old Rent reſerved was 401. and a couple of Capons yearly, and a Leaſe was made to Yusbaud and 
Wife, reſerving 401. pearly, and he covenanted to pay a couple of Capons ypearlp ; this was held not 
a good Leaſe, foz in the fozmer Leaſes the Capons had been uſually reſerved, and ſo Part of the Rent; 
but here the Husband only covenanted to pay them, which would not bind the Wife if ſhe ſurvived, 
and his Covenant amounted not to a Reſervation, tho' it would have been otherwiſe if both had co: 
venanted. Hard. 326. (m) Pet Gzants, Leaſes, &c. not warranted by this Act, are good againſt 
the Leſſoz, if a ſole Cozpozation, oz if aggregate, ſo long as the Dean oz other Head remains; fo: 
the Dtatute was made foz the Benefit of the Ducceſſoz, Co. Lit. 45. a. Walker and the Dean and 
hapter of Norwich, Moor 875. pl. 1223. adjudged, 1 Brownl. 21. adjudged, 2 Brownl. 158. Carter and 
acole, 1 Leon. 306, 308. Moor 593. pl. 802. and Hunt and Singleton as cited 3 Co. 60. tho' in the 
Bepozt of that Caſe, Cro. Eliz. 473. 564. nothing is mentioned as to this Point; and being cited 
1 Mod. 205. Atkins ſaid, he thought it an hard Caſe, conſidering that Dean and Chapter were all 
Perſons capable, that a Gzant by them ſhould hold good during his Life, and determine bp his 
Death, and ſaid, that Jones in his Argument, in the Caſe of Lloyd and Gregory, (which Caſe ſee 
1 Jon. 405, 406. Cro. Car. 502.) denied the Caſe of Hunt and Singleton, and ſaid, that in that Caſe 
nothing was mentioned of this Point, and that Lozd Coke followed the Repozt of Serjeant Bridge- 
man, who miſtook the Caſe ; but by the Repozt in Jon. and Cro. it does not appear, that Jones laid 
ſo in the Caſe of Lloyd and Gregory, 10 Co. 72 this Caſe of Hunt and Singleton cited and allowed to 
be Law, and vide 11 Co. 78. b. Cart. 15, 16. Hard. 326. 1 Mod. 205. —— But a Gant by a Chap 
ter that hath no Head, not warranted by the Dtatute, is void immediately, oz not at all; Chapter 
of Southwell and Biſhop of Lincoln, 1 Mod. 204. 2 Mod. 56. 


Provided this Act ſhall not make good any Leaſes or Grants to be 
made by any College or Collegiate Church in either of the Univerſities, 
or elſewhere, for more Years than are limited by the Private Statutes of 
the ſaid College. | | 

Provided this Act ſhall not extend to any. Leaſe to be made upon Sur- 
render of any Leaſe heretofore made, or by Reaſon of any Covenant or 

J Condition in any Leaſe heretofore made, and now continuing, ſo that it 
Ado not contain more Years than the Reſidue of the Years of the 1 "0 
2 | —_ 
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Leaſe now continuing, ſhall, be at the Time of ſuch Leaſe to be made, 


nor any leſs Rent than is reſerved in che former Leaſe. . 
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Leaſes made void by Non-relidence. (a) 13 E-= (4) That 


„ 412 this is a ge⸗ 
: nx Th 9 N 
« 6 * liz. — 20.4 / — neral Sta⸗ 
a, tute, vide 


* 13 Elix. cap. 29. that Livin $ appointed for Eccleſiaſtical Miniſters * LH 
may not by corrupt Fuvauß Dealings be transferred to other Uſes, pl. - Ss the 
it is enacted, that no Leale to be made of any Benefice or Eccleſiaſtical Notes there. 
Promotion, with Cure, of, any Part thereof not impropriated, ſhall en- (>) Where a 
dure longer than while, the Leſſor mall, be ordinarily reſident and ſerving n 
the Cure, without (b) Abſence, (c) above eighty Days in any one Year, Harſonage- 
but that every ſuch Leaſe, immediately upon (d) ſuch N ſhall houſe in his 
ceaſe and be void, and the Incumbent ſo offending, ſhall for the ſame on Parich, 
loſe one Year's Profit, to be diſtributed by the Ordinary, among the EIS 

| ' r adjoin⸗ 
Poor of the Pariſh, and all charging ſuch Benefices with any Penſion or ing, but 
Profit out of the ſame to be yielded or paid, ſhall be void. — every 

. : | unda 

Wedneſday, Friday and Saturday, and read Divine Service in his own Church; tho' this will 3 a 
Non-reſidence within 21 H. 8. vet it is not ſuch an Ablence foz above eighty Days as to make ſuch 
Leaſe void, 1 Balſt. t1 1. adjudged per totam Curiam, and Yelverton Juſtice ſaid, the Atſenct dught to 
have been foz cighty Days together, but foz the contrarp vide 1 Brownl. 208. Noy 116. Yelv. 106. 
() So that it is not ſufficient in Pleading this Ftt, to ſew he was abſent fo2 eighty Days, fo? ſo 


he might, and return in the Night of the eightieth Day, but it muſt be ſhewed that he was abſcnt 


eighty Days & ultra. Cro. El. 88. (ed) Where a Leaſe by Parſon oz Uicar fo: twenty-one Pears 
being confirmed by Patron and D2dinary, determines not by Non-rcſidence, occaſtoncd by Death of 
the Leſſoz, foz by. the Dtatute a. wilful Non-reſidence only is intended. Bayly aud Murin, 1 Vent. 244, 
245. adjudged, 2 Lev. 61, 62. adjudged, 3 Keb. 46. contrary to the Caſe of Mot and Hales, as ſaid to 
be adjudged in Cro. Eliz. 123. but by the Bepozt of that Caſe, Moor 270. pl. 422. the Court was di⸗ 
vided, and Judgment given againſt the Defendant by Reaſon of the MWiſ-recital of the Statute. 
—— So if the Ablence be involuntary, the-Leaſe is not void thereby, as if the Jncambent be inht⸗ 
bited by the Oꝛdinary from ſerving the Cure. Moor 448. 2 4 


2. Provided every Perſon allowed to Rave two Benefices may leaſe one 
of them, upon which he ſhall not be molt ordinarily Reſident, to his Cu- 
rate only, who ſhall there ſerve the Cure for him; but ſuch Leaſe ſhall 
endure no longer than during ſuch Curate's Refidence, without Abſence 
above forty Days, in any one Year. 


8 8414 8 (e) x 4 Flip cap. x4, - 5 | 1 


VER . | I ; "I E | Att, of which 

* 14 El. cap. to. reciting, that evil-diſpoſed Perſons had deftauded Judges 
the true Meaning ofthe St{tate of 13 Eliz. cap. 26. by Bonds and —— 
Hunt and ; 


permitting any Perſon to enjoy any Benefice or Eccleſiaſtical Promotion ent Peay 


Force, and not otherwiſe, as (h) Leaſes by the ſame Perſons made 465. : 
thereof. 2 (f) Where a 
13-55 3 ä Pardon co⸗ 
venanted, that A. ſhould have his Tithe foz thirteen Pears, and after reſigned, and another made 
Parſon, who ouſted A. this Covenant was held good, foz this Act intended only to make void the 
Covenants where the Leaſe was made void by 13 Eliz. foz Non-reſidence foz eighty Days, as ap- 
pears by the Pꝛeamble of this Act. Radge and Thomas, 3 Bulſt. 202. adjudged, 1 Rol. Rep. 404. and 
vide Cro. Eliz. 78. (g) And therefoze ſhall be good till ſuch Abſence fox eighty Days, and foz a 
Wreach of Covenant befoze an Action will lie. Dyer 372, 373- even after the Leaſe is become void by 
Ablence. Cro. Eliz. 78, 245. (h) But where a Leaſe foz ixty Pears was made by a Parſon be⸗ 
foze the 13-Eliz. and a Bond given after, foz-the Enjoyment, it was good, Vide Coſtard and Win- 
gate, Moor 606. pl. 836. Cro. El. 775. | | l 


8 | | And 
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2. And that all Leaſes, Bonds, &c. concerning Benefices and Eccleſia. 
ſtical Livings with Cure, to be made by any Curate, ſhall be of no other 
Force or Continuance than if made by the Perſon beneficed himſelf, that 

demiſed the ſame to ſuch Curare. „ 
3. And reciting another Act made 13 Bliz. vs. 13 lig. cap. to. and 
that there is one Branch therein to avoid Leaſes made by Maſters and 
Fellows of Colleges, Sc. it is enacted, the ſaid Branch, or any Thing 
therein contained, ſhall not extend to any Grant, Aſſurance, or Leaſe of 
any Houſes belongs to any the Perſons aforeſaid, nor to any Grounds 
to any ſuch Houſe appertaining, whieh Houſes be fituate in wy City, 
Borough, Town Corporate, or Market-Town, of the Suburbs o any of 
them, but that ſuch Houſes and Grounds may be granted, demiſed and 
(a) So that aſſured, as they (a) mighr have been before the Making of that AQt, or 
this Dtatute might be if that Act bad not been made, ſo that ſuch Houſe be not 
— 444 the Capital or Dwelling-houſe uſed for the Habitation of the Perſons 
Cities, &. aboveſaid, nor have Ground to the ſame belonging, containing aboye 


loofe from ten Acres. 
the BReſtric- 
tion by 13 Eliz. Hob. 269. 


4. Provided, That no Leaſe ſhall be made by Force of this Act in 
(b) Becauſe (t) (c) Reverſion, nor without reſerving the accuſtomed yearly Rent at 
by fuch the leaſt, nor without charging the Leſſee with the Reparations, nor for 
Leaſes in longer Term than forty Years at the moſt ; nor ſhall the Houſes be a. 


Mcverllon, jjened, unleſs before, with, or preſently after ſufficient Aſſurance in Fee. © 


uf qo ſimple be abſolutely made to ſuch College, Sc. and their Succeſſors of 
would be Lands, of as good and great yearly Value at the leaſt as what ſo alie- 
excluded nated, | | \ 

from having EP 6 
the Rent of the particular Tenants koz the Time. Poph. . (e) Mhere a Dean and Chapter 


leaſed ſuch Youſe foz fozty Pears, it then being in Leaſe to another fox ten Pears ; tho' this Leaſe was 
to begin immediately, pet it was held to be a Leaſe in Reverſion within the Wozds of the Att. Hunt 
and Singleton, Cro. El. 473, 564. Cart. 15. cited, 1 Vent. 246. cited, and Poph. 9. there denied; and 
vide the Caſe of Bayly and Munday, 2 Lev. 61, 62. 1 Vent. 245, 246. 3 Keb. 46, &c. and vide Hob. 
269. —— But if a ſecond Leaſe is made to the firſt Leſſee, tho' to commence at a Day to come, it 
is an immediate Surrender of his old Leaſe, and ſo good, Poph. 8, 9. 2 Leon. 188. but foz this vide 
poſt. 2 Rol. Abr. 495. pl. 7. and the Notes there, 


Leaſcs upon Which one Third of the Rent 
(9) Thisis MUCt be reſerved in Cozn. (d) 18 Eliz. cap. 6. 


a Pzivate 
Att, Sav. I 29. 


Y the 18 Eliz. cap. 6. it is enacted, That no Leaſes ſhall be made 
by Colleges and Halls in Cambridge and * or by the Colleges 
of Wincheſter and Eaton, for Lives or Years, of any Farm, Lands, Te- 
e) Þ Par- nements or Hereditaments, to which any (e) Tithe, arable Land, Mea- 
ſonage in dow or Paſture belongs, except one Third Part at leaſt of the old Rent 
London let, be reſerved in Corn, viz. good Wheat at 65. 8 d. the Quarter, or 
to which under, and good Malt at 5 s. the Quarter, or under, to be delivered 
> - pe yearly at Days prefix'd at the Colleges, Ec. and for Default thereof to 
ly belonged, Pay to the ſaid Colleges, Ec. in Ready Money, at the Election of the 
it ſeems no Leſſees, their Executors, c, after the Rate of the beſt Wheat and 
22 of the Malt, which in the next Market-Days at Cambridge, c. before the 
3388 Rents ſhall be due reſpectively, ſhall be ſold for, without Fraud, and 
in Com, that all Leaſes otherwiſe made, and all Bonds and Aſſurances to the con- 
Sav. ay ad- trary, ſhall be void. 
e 
1 koꝛ that the Parliament never meant the Farmer ſhould pay Cozn but where they had 


Cozn, oz Land that boze an annual Crop, not of Mood, Meath, &c. but a Grit of Erroz was 
bzought, and vide 1 Leon. 19, 20. Savil 129. 563 


2 | 1 8 Con⸗ 


164. 
thꝛee 


to mal 


Eſtate. 


r — dl. 


Concurrent Leaſes by Colleges, &c. reſtrain⸗ 


(a) 18 Eliz. cap. II. 


I. BY 18 Eliz. cap. 11. reciting the (b) 13 Eliz. cap. 10. and that ſince 
| that Act ſeveral Eccleſiaſtical Perſons had made Leaſes for twen- 
ty-one Years, or three Lives —. before the Expiration of the former 
Years, contrary to the Meaning of the ſaid Statute; it is enacted, that 
(c) all Leaſes to be made by any of the ſaid Eccleſiaſtical, Spiritual, or 
Collegiate Perſons, or others of any their Eccleſiaſtical, Sc. Lands, c. 
whereof any former Leaſe for Years is in Being, not to be (d) ſurren- 
dered or ended within three Years after making ſuch new Leaſe, ſhall be 
void. 

(c) Tho! there be but two Pears in Being, pet a Cccond Leaſe foz Life ſeems not to be go 


ed, where a Leaſe in Being not to be ſur- 
rendered, oz ended within thzee Pears. 


(a) This is 


a General © 


At, Vide 
polt 2 Rol. 
Abr. 465. 

C. 1. and the 
Notes there, 


b) This Act 
being only 
recited, no 
Alteration 
is made as 
to 14 Elis. 

1 Vent. 246. 


od. 2 Brownl. 


164. (d) Tho there be a Leaſe in Being koz moze than thzee Pears, vet if ſurrendered within 


thee Pears, it will make the ſecond Leale good. 2 Brownl. 164. 


2. And it is alſo enacted, that every Bond and (e) Covenant for re- 
newing or making any Leaſe contrary to the Intent of this Act, or the 
ſaid Act in the ſaid (f) thirteenth Vear, ſhall be void. 


to make Leaſes to one another. Moor 789. pl. 


(e) Vide 
notable 


| Caſe, where 
9 Agreement 
(f) But as to Leaſes of 


Houſes in 


89. 
Cities, &c. by 14 Eliz. cap. 7. not being within the Beſtraint of 1; Eliz. but exempt therefrom, as it 
there was no ſuch Jt, a Covenant foz making rhercof is good notwithſtanding this Act. Hob. 269. 


and vide 1 Vent. 


43 Eliz. cap. 9. 
BY 43 Eliz. cap. 9. it is enacted, that all Judgments (s) thereafter for 


the Intent to have or enjoy any Leaſe contrary to the 13 Elix. and 
the Alterations thereof made by any other Statute, ſhall be void. 


3 1.4) (b) O Eſtop- 


(g) This was 
only decla⸗ 
ratozy of 


was 


what 
be koze reſolved, Vide Moor 789, 


——— 
— — 


* 1 
29 — 25 2 — * Wm, 
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Derivation of 
the Word 
vide Co. Lit. 


352. | i N „ eit g LEES. 
© xs (A) Where the Plea (d) ſtands with the 
1 + pany Deed, Record, and where not. 

an Indenture 4 

* Wa” x. A Pan ſhall not be receſved, to. take an () Averment died 
cheep, Is contrary to the Reco2d, 9 H. 6. 60. | 

— wi, yet that muſt be intended of material Words, and not of all minute and deſcriptive Words and Cir. 


cumſtances. Mod. Caſes 315. (c) Every, Eſtoppel, becauſe it concludes a Man to alledge the Truth, 
muſt be certain to every Intent, and not be taken by Argument or Inference. Co. Lit. 35 2. b. Every 
Eſtoppel ought to be a preciſe Affirmation of that which makes the Eſtoppel, and not be ſpoken imperſonally, as 
if ut dicitur, ac. Co. Lit. 305. a. 35 2. b. d) In the Original it is Eſtoit. e) And therefore 
upon a Writ of Error, a Matter contrary to the Record ſhall not be aſſigned for Error, vide under Title Erroz, 


I * \ £ N | e - | ö . N 1 . A 
Fol. 862. (a) (b) (c) . 1 $3 4 ; | 
(a) For the | * 


(0 Comb. 2. () Ik a Deed be enrolled of Reco2d, he ſhall nat be after re: 


248. S. P. per ceived to ſay, (8) it is not his Deed, fo2 this is againft the re. 


Holt Ch. Juſt. CO2D Direitly, 9 H. 6. 60. 
(g) So he ſhall 


be eſtopped to ſay, it was not acknowledged. 1 Leon. 184. 3 Leon. 84. | 
3. Againſt a Deed inrolled a Man ſhall not take an Averment, 


(u) But whe- that it was made (h) by Durels, fo2 this is againſt the Recow, 
ther againſt * 16 H. 7. 5. b. Curia. T 

ſuch Bargain | 

and Sale, a Man may not ſhew that it was pzimo deliberat' after the Date and Inrolment. Wide Yoliand and 
Downs, Savil 91, 138, 139. 1 Leon. 183. 2 Leon. 121. 3 Leon. 175. | 


(i)Goodzidge 4. (i) If a Man ſeiſed in Fee of Lands in D. conveys Part to his 
and 1 v Aike fo? Life fo2 her Jointure in Satiskaſtion of Dower, and dies, 
oy — . andafter thecUite enters ſecretly into her Jolnture, but waives the 
adjudged, Poſſeſſion, and dings her TUrit of Dower of the Whole, and re⸗ 
Cro. El. 128. Covers, this ſhall eſtop her to claim that fo2 her Jointure which 
adjudged, „was aſſured to her, tho' ſhe had accepted it befoze the TUrit of 
ren, Dower brought, ſo that ſhe could not waive it; pet in as much as 
Moor 6:9. Ihe hath bought her Writ of Dower of the Whole, by this it is 
pl. 928. S that ſhe does not claim other Eſtate in any Part thereof, 
55 O. 4. Vernon 5. 
5. So it is if the TUife after ſuch Entry into her Jointure bzings 
a Writ of Oower of the Reſt, and ſhe recovers it, ſhe ſhall by this 
be eſtopped to claim her Jointure into which ſhe Had befoze entred; 
fo2 by the bzinging ths TUrit of Dower the tacitly affirmed, that 
ſhe had not agreed to any Jointure made to her. Co. 4. Vern. 5. b. 
6. If A. B. is outlawed by the Name of A. B. Eſq; and comes in gratis, 
and reverſes it for Want of Proclamations, he ſhall nor be eſtopped to 
ſay afterwards, that he was a Knight and no Eſquire. Mich. 1653. be- 


tween Boyle and Scarborough, Styl. 395, 440. ſeems to be admitted. 


2 (B) Where 


© A. E AFI 


Eſtoppel. 273 


(B) Where the Plea ſtands with the Re- 
cord, or not. 


. A Man may (a) allow a Recow, and avoid ft by Plea Which ( 15 he 0: 

; A e with the Reco. 9 H. & 60. y Þ hich 5 it is 
2. As if a Deed ok Feoffment be intolled in a Court ok Recozd, Cover: 

the Party may ſay that nothing paſled by the Deed, fo? this ſtands 


with the Reco2d. 9 H. 6. 60. pf 1 
that the Releſſec had 


3. So if a Releaſe be inrolled. he may (ap 
nothing in the Lands, at the Baking the Releaſe, fo2 this ſtandds 

with the Reco. 9 H. 6. 60. (b) 16 H. 7.5. b. (c) 49 E. 3. 15. (b) Br. Elo. 
(d) 12 H. 4. 12. b. "hy © pel 17. S. C. 
pel 207. 8. C. Br. 49. S. C. d) Br. fait enroll . 


4. So he may ſay againſt a Fine cur releaſe, (e) 16 H. Y. 5. b. (e) Br. Eſtop- 
Co. 4. Hynd. 71. b. contra 50 E. 3. 6. b. 8 H. 4. 8. | fel 17. 8. C. 
F. In Detinue the Defendant hath Garniſhment againſt the 
Obligoz, who pleads to iſſue, that the Conditions were not per- 
foumed, and it is found againſt him; pet in Debt againſt him up- 
on this Obligation, he may ſay he was illiterate ; and it was read to 
him to be upon Condition where it had none, and ſo not his Deed, 
fo? this ſtands with the Deed; and this was no Plea in the Gar- 
niſhment. Dubiratur (f) 9 H. 6. 59. b. (g) 11 H. 6. 5. b. quære, fog (Hy Pitz. Eflo- 
there it is objeſted, that the Demand was of a Deed which he p« 25. 8. C. 
then acknowledged, and he might have ſaved this by Pꝛoteſtation. F 


| (8) Fitz. Eſtoppel 23. S. C. x 
6. So it in Detinue an Inkant Gatnithee loſes by {ſue tried of 
Conditions perkozmed, pet in Debt thereupon anatnft him, he 


ſhall ſav not his Deed, becauſe of Inkancp. Dubitatur 9 H. 6. 60. 


7. In an Jndit#ment'of Treſpaſs, if the Oefendant renders him 
ſelf, and (h) ſubmits to a Fine, yet he may atter plead J2ot guilty (>) " the O- 
in an Acklon of Treſpaſs fo2 it, fo2 the Entty is (i) quod poſuit ſe (24.0 * 
in gratiam Regis & petit ſe admitti per finem, and {0 it ſtands with 

| Fol. 863. 


the Conuſance, that he is not Guilty, (() 9 H. 6. 6. 2 


(i) That the Entry is Quod non vult contendere cum Domino Rege & ponit ſe, ac. EF WD. et Miti- 
gation of the Fine; Afﬀidavits may be after brought to prove Son aſſault on the Proſecutor, or that he is not 
Guilty, tho' it is otherwiſe where he is found Guilty by Verdict. Queen and Templeman, Salk. 55. Far. 40. 
(e) Br. Eftoppel 6. S. C. ound 
8. So after a Charter-of Pardon pleaded and allowed in an In⸗ 
diftment of Felony, he may plead Not gullty. 9 H. 6. 60. - 
9. ( Tf a Man be bound in an Obligation by the Name of J. S. (1) Moor 48. 


de D.; vet in Debt upon this, he may fay that there are two pl. 5. 8. F. 


Dos in the ſame Countp, {cilicer, Kc. ad nüne without Addition, 4 5 
fo2 this ſtands with the Deed, fo2 he acknowledges the Obliga: s. C. 
tion, and mo2e. (m) 14 H. 6. 3 r por e Br. 10. S. Cy 
10. When the Truth is apparent in the ſame Record, the adverſe Par- 
ty ſhall not be eſtopped to rake Advantage thereof, for he cantiot be e- 
ſtopped to alledge the Truth when it appears of Record, G. Lit. 352. b. 
11. If a Eine is levied without any Original, it is voidable, and not 
void; but if an Original be brought, and a Retraxit entered, and after 
that a Concord is made, or a Fine levied, this is void in Reſpect the 
Truth appears of Record. Co. Lit. 352. L. * N17 30 1M 
38 ©. 
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Upon 
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„  Kijqppal. 


Upon Records. 


(C) In what Cafes a Man ſhall he 
eſtopped. 


1. A Man ſhall not be received to aver any Thing againtt the 
A Certificate of a Judge: | 12 

10%) if one of , 2. Ik (a) one acknowledges a Fine in my Name of my Lundg, 
my Name le. it ſhall bind me (b) perpetually, fo2 J cannot ſay, that J was not 
vies * * pg Party to the Fine. (c) 19 H. 6. 44, 58. b. Wy 
my Land, 7 os | ; "WP 1 

my confeſs and avoid the Fine, by ſhewing the 8 Matter which ſtands with the Fine ; but otherwiſe if 
levied by another in my Name. Cro. El. 531. faid by Poph. in igham's Caſe, that he had always noted this 
Difference. (b) But if the Fraud be made appear to the Court; they may order a Wacat to be entered, 
Uide Higham's Caſe, Cro. El. 531. Moor'630. pl. 866. Noy 99. 2 Co. 123. cited; and ſaid there was no 
Sentence to draw the Fine from the File ; but where ſuch Uacat be made, vide the Additions and Notes 
under Title Uacat, 2 Rol. Abr. 724. (c) Fitz. Diſceit 10. S. C. Br. Fines de terre 54. S. C. Br. Eſtop- 
pel 182. 8. C. 


3. So in a Præcipe quod reddat àgainſt A. if B. comes by thr 
| Name of A. and acknowledges the Aﬀton, this will bind him per: 
d) By the Petually, (d) and he hath no Remedp but a Urit of Diſceſt a: 
Stat. 21 Jac.1. gainſt B. (e) 19 H. 6. 44. N 


c. 26. to ac- . 

knowledge any Fine, Recovery, dt. or judgment in the Name of another, is made F elony without Benefit of 
Clergy. (e) Fitz. Diſceit 10. S. C. Br. Fines de terre 54. S. C. Br. Eſtoppel 182. S. C. My firſt Part 
191. G. 1. S. C. | 


4. So if one be vouched, and a Stranger upon the Summons 
returned comes as Uouchee, and acknowledges the Aitton, it ſhail 
(f) Fit. Dir bind the Uguchee, (f) 19 H. 6. 44- 


ceit 10. 8. C. 
Br. Eſtoppel 182. S. C. 


re, $5. So a Man ſhall not be received to ſay, that he is not the 
— 1828.8 ſame Perſon which acknowledged a Recogn FANce. (g0 19 H. 6. 44. 

6. So ik one acknowledges a Statute⸗Merchant 02 Staple in 
my ame, ſhall by me, and J have no other Remedy ht a 


(6) Br. Fines TUrit of Diſceit againſt him that acknowledged it. (h) 19 H. 6. 44 


de terre 54. 


S. C. Br. Eſtoppel 182. S. C. 


* 


7. Jf A. is bound to B. in 20 l. by Obligation, 8nd B. hy another 
Deed pꝛamiſes in Conſideration of 5 J. paid by A. to him, that 1 
will not pzoſecute any Atian againſt A. befoze ſuch a Day and in 
Default thereof that he will foxfeit 10 1. in an Ation of Debt by 

A. againſt B. fo2 the 101. upon this laſt Deed he ayers, that B. 


befoze the Day, pꝛoſecuted an oziginal Writ out of Chancery a⸗ 


gainſt him, and thews the Subſfance of the TUrit returnable 5 
Banco at a certain Day, and at the Day of the Retyrn the (aid 
B. by J. 8. his Attamep obtulit ſe àgatnſt A. de placito prædiek, 
and the ſaid A. non venir, and the Sheriff then returned, that 
the faid B. Had founn Plenges de proſequendo breve illud provt 
per recordum, &c. it is not any Plea fo2 B. ta ſap, that he, af 
ter the Baking the Deed, and bekoze the lad Dap, did nat pie. 
ſecute out of the ſaid Court of Chancery againſt the ſaid K. in 
Männer and Fon, prour, &c. & de hoc ponit ſe ſuper Patriam, 


3 | a) fo 


T2 BB & - 


_—_w er YTMv WieyT IMS wo Oo 


— — 


Eſtoppel 


Tete elopven fo to ſay againit the Berod. Trin. 22 Car. (0 Where 
85 8 1 and Cheſtor adjudged. Intratur Paſch. ſhall be 
. 0 | x „ | 


Wit iſſued after the Tele. Lutw. 334. — ut whether it may not be ſo sound by Verdi®t, vide Baply and 
Bunning. 1 Lev. 173. 1 Sid. 271. 1 Keb. 930, 932: 2 Keb. 32. —— Whether the Defendant ſhall be 


eftopped to ſay, that the Plaintiff's Teſtator was when a Writ was ſued out in his Name. Lutw. 254. 


(D() What (9) Records ſhall oftop. gg. 
eltop 


OA Recozd of a Thing, of which the Court where the Re- « Jud. 
coꝛd is hath no Jurisdition of the Cauſe, ſhall not be {1% g 
any Eſtoppel in andther Aition, (f) 10 H. 6. 13. b. fog it Is coram niches Cas, 


non judice. 


207, 208. d) Where one ſhall be eſtopped by praying Opet of a Record or Deed.” Lutw. 1644. Salk. 7. 
(e) Kelw. 55. a. L. P. f) Fitz. Eſtoppel 18. S. C. Br. 215. 8. C. 


2. As a Recozd in the Marſhalſea where neither of the Parties is Ser be 
SS. Ds Yoo 


z. So a Reco2d in B. R. upon 88 
topp 1 Fol. 864. 
WY 
void, 10 H. 6. 13. b. | 2 iis | 
5. Tf a Man purchaſes a Licence of Alienation of the Ring, 


(h pet he may after ſay, that the Land is not held of the Ring, ) Where 
WL ſhall not be eſtopped by the Charter. () 29 Aff. 38. ad- Of — 4 


| a Licen 
nn | — £ 


after was called intd the Exchequer to plead them, neither the Purchaſe or Pleading was any Concluſion, but the 

Tenure might be after denied, for the Words of the Licence, gt. were de nobis tenentur in Capite ut dici- 

tur, 4 Inſt. 111. faid to be reſolved by all the Judges. (i) Br. Eſtoppel 134. S. C. 
6. Ik J. S. be ſeiſed o Land ok the Feoffment ok J. N. and af- 

ter acknowledges in Chancery, that J. N. was aiding to the King's 

Enemies, and by Patent 8 a Szant of the Lands rom the 

King clatming nothing in the den he be eſtopp 1 bY La () Office de 

after agatnſt the King; that J. N. enteoffed him of the Land a- Eicheaor 23. 

gainſt his own Atceptante. (k) 43 Af. 28. adjudged; 8.0 
5. Ik a Leflee abates a Writ of Waſte; hecauſe the Writ,ſup- 

poſes him to be in of the Leaſe of the not; where he is in of 

the Leaſe of the Plaintiff and B. it ſhall eſtop him in a new Aion + 

by thoſe Two, to ſay he is in of the Leaſe of one of them only. ,, br Wage 

(1) 46 E. 3. 20. b. Dubitatur. + e | LEES ab. AG 
8. In an Action ok Maſte againſt B. ſuppoſing im to be in of 

his Leaſe, where in Truth B. is ſeiſed in Fee, ik B. pleads no 
laſte-done, and it is found fo? B. upon which Judgment is given 

that the Plaintiff ſhall take nothiyg by his Writ, yet B. thall be 

eſtopped after to ſay, that he is leiled in Fee, and not in of the 

Leaſe of the Plaintiff. 36 H. 6. 29. 


9. In a Ceffavit, if the Tenant confeſſes the Tenure, and tenders 
the Arrears, and is adjudged to find Sureties accozding to the 


Statute, . in a Writ of Cuſtoms and Services bzought by the (=) Fitz. E- 


LON againſt him, de cannot difclatm againſt bis Acceptance afoze- %. 209- 


iv, (m) 50 E. 4. 24. N N Br. 56.8. C, | 


10. Jf 
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ry 10. Ik Debt be bzought upon an Obligation, ſuppoſing it to be 

made there, where they are at Jſſue; whether made by Dureſs. 
pending this he may bing an Action in another County, and ſup: 

{a) Br. Ffop- poſe the Dbligation to be made there. (a) 7 H. 4.8. 

on do II Br: 108. S. C: | | | " BORIEUT :: 

11. In a ſecond Scire facias upon a Fine, a Man may vary from 
the lineal Deſcent that he made in the firſt TUrit, fo2 tho' He made 
the Deſcent ill befoze, he ſhall not be eſtopped by it to make the 

. ... Deſcent in a better Manner. 13 H. 4. 114. 

132. In Debt upon an Obligation, if the Defendant pleade Non 
eeſt factum, pet he map bing a Detinue koz it againſt another, and 

- (bj Firz:Efiop- DE (hall not be eſtopped to demand it by the Name De Scripto obli- 
pel 37. S. C. gatorio. (b) 20 Hf. 6. 435. Ann 12 
113. In Treſpaſs fo2z Bzeaking his Cloſe, if they are at Jſſue 
A upon the Freehold, the Plaintiff is eſtopped to ſay, that the De: 
(c). ln u fendant is but Lefſee fo2 Pears, Dubitatur 3 H. 4. pl. 2. Quere, 


kat. Chether the Iſſue hath not (e) ſet all at large. 


d) In the O- >, (d) Not denying. 5 


riginal it is 
nient dedire, | | | 8 a 
14. If a Pꝛioz pꝛays in Aid becauſe he is pꝛeſentable, and the 
Defendant ſays he hath a Convent and common Seal, if he does 
not deny it but demurs, upon which he is ouſted of Aid, de ſhall 
be after eſtopped to ſap in the ſame Plea, that he hath no Con: 
vent 02 common Seal, fo2 that is conteſſed by his not denying it. 
(e) Br. Eftop- (e) 11 H. 4. 9. ä | | 
pel 65. S. C. a 47. | | 
Fitz. Scire facias 71. 8. C. „ens E 201 Fx 
15. It Leſſee pꝛays in Aid, and the Oemandant ſays he is ſeiſed 
in Fee, and this is not denied by him, upon which he is ouſted of 
| Aid, he ſhall not after ſay, he is Tenant koz Life, and vouch the 
{f) Br. Aid Reverſioner, (f) 11 H. 4. 69. 


0.3. C. — "w 

Fitz. Scire facias 71. 8. C. | 

(s) Uide 13 16. (g) By ſuing of a general Livery the Heir was concluded as to 

Co. 61,62. the T r 3 | 

(h) Aide z 17. (h) Bat otherwiſe it was as to a Special Livery, for that as to the 

Co. 61, 62. Tenure was but ut dicitur. 4 Inft. 197. Ie, > FEY 

(i) But then 18. If one puts in Bail by a wrong Name, (i) he ſhall be concluded 

it muſt be thereby in the Caſe of (x) Smith and Villars, Fareſ. 38. agreed per Cu- 

2 wm viam; and in a Civil Action he need not join in the Recognizance; and 

Sk. s in the Caſe of the Earl of Banbury, who was indicted by the Name of 

(k) Salk. 3. George Knowles, Eſq; tho' by the Courſe of the Court he ought to have 

8. C. joined in the Recognizance; yet becauſe if he had entered into one by 
the Name of G. K. it would have been an Eſtoppel upon him, he was 
indulged to bring others, who gave Bail for him by the Name of 
G. K. Eſq; for their Act could not conclude him. : 
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© By Record by Conuſance. 


(E) What (a) Perſons ſhall be eſtopped gte 
9 by Conuſance. ©) Fa 
4 ai tice geen Bacon and Femb, if they pea a Fea. be, 
:. JN an Alliſe againif Baron and Feme, if they plead a Feoff: 32+, _ 
e De fg, abr ie Dany Wl oy why fe "21 
was Tenant e n noun _tays, that the NR 
Feoffment was in the Life ok N. 10 that vas Tenant in al 9 
at the Feoffment, in another Action the Mike atter the Death of | 
the Þusband ſhall not be eſtopped to ſay, that nothing paſſed by 
the ſaid Deed of Feoffment, tho it was acknowledged to the con: 
trary 8 becauſe ſhe was then a Feme Covert. | (b) 32 AM. 9. (v) Br. Efop- 
aͤdjudged. e 2100121 a0 hn 3! pel 140.8.C. 
| 4 Tf A. demands Lands as Heir ta B. againſt Baron and Feme, b 
and they traverſe the Aﬀton, and it is found againſt them, pet af: 
ter the Death of the Þugband the Mike may ſay, in another Ac: 0 
tion, that the Demandant is a Baſtard, (c) to2 the Admittance du⸗ (c) vet de 
ring the Coverture ſhall not bind her. (4) 32 AM. 9. quere. e be etop- 


| $434 wy 1 | | t ped by a Fine 
levied. Moot 694. pl. 869. —— Not by giving a Bail-Bond as a Feme Sole. Linch and Book, 5 Mod. 
311. Sal. 7. (d) Br. Eſtoppel 140. S. 0 A; 40% 4 $9.44 | 


3. Ik A. ſeiſed in Fee of Land is diſſeiſed thereof by B. and du⸗ 
ring the Difſeiſin a Præcipe fs bzought thereof by D. againſt A. who 
(e) ſuffers à Common Recovery thereof to the Uſe of D. the Re: () 80 « Fine 
covero?, tho' this is in Truth a void Recovery fo: Taant of a levicd by Dic 
Tenant to the Prezcipe, pet it ſhall be a good Recovery by Effop: iſe; or him 
pel to bind A. his Heirs and Afigns: Mich. 10 Car. B R. betweeti mg c 
(f) Bull and Wyorr. Intratur Trin. 9 Cat. Rot. 514. adjudged upon a m , 2” 
Special Uerditt. KEE e | | toppel. 

3 Co. 51. 3 Co. 90. a. Cro. Jac. 175, —— How a Fine levied by a Diſſeiſee to 4 Stranger ſhall — . 
Uide 2 Co. 56. a. Goulſ. 162. Cro. Car. 484. 1 Jon, 316, 398. March 105. (f) 1 Rol. Abr. 868. 
K. 3. S. C. Cro. Car. 388, 389. S. C. adjudged: f weed 


4. (g) If Tenant in Fee-ſimple makes a Leaſe for Life, and then ſuf- (8) Cro. Elia 
fers a Recovery, both he and his Heir ſhall be for ever concluded. 1 Cv. 31. S. P. 


96, J. Moor 257. 
2.7 | "TFH | D f pl. 405. S. P. 
Dulce and Smith, 8. P. 4 Leon: 238. adjudged, Godb. 147. adjudged, 


5. (b) But if there be Tenant iti Tail of a Reverſion expectant upon (h) 3 Co.6. b. 
an Eſtate for Life, and he ſuffers a Recovery, and hath Judgment to re- 5. F. 


cover over in Value, yet his Iſſue ſhall avoid this Recovery, and ſhall not eg . 
be eſtopped claiming per formam doni. 1 Co. 96. b. n 


6. Where there was Tenant for Life, Remaindet to Baron and Feme 
and their Heirs, and the Baron and Feme ſuffered a 1 Hill. 1651. 
between Lochoe and Palfriman, Styl. 3:9, 320. per Rolle Ch. Juſt. it is 
not neceſſary to examine a Feme Covert upon a Recovery, tho? it be 
prudent ſo to do; but if it be not done, it cannot be averred not to 

e done, and ſhe joining in the Recovery is eſtopped (i) thereby, and ſo (i) But 


ill her Heirs be alſo, and Judgment 27% accordingly given. where the 


9 5 Ran | N chall not be 
eſtopped by a Deed, vide in the Cale of Brereton and Evans; Cro. El. 701, 


W 
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258 | s Eſtoppel. 


Eſtoppel by Confeſſion. &c. 


T) In what Caſes a Man ſhall be eſtop- 
(gene ped by (a) Verdict, Confeſſion, (b) &. 


eee: not where it ſtands with the Verdid. 
ac, with- 1. HE Iſſue is as high in a Writ of Treſpals if it be taken in 
2 'F the Realty, as in an Aſliſe. (e) 7 H. 6. 9. 


Tenure by 3 


Proteſtation. 2 Inſt, 39. (c) Fits. Rſtoppel 20. S. C. 


* * . A 


* KS 


2. In an Afton; if the Tſe be, whether the Anceſtoz of the De: 
fendant died ſeifen, and it is found! that he did; in another Aion 
the Plaintiff may ſap, that he himſelf made continual Claim be- 
(h Pit Eltep. EN the Death of the Anceſtoz, &c. fo2 this is not contrary to the 
12% 8. C Gerdiſt, fo; the Jury could not inquire of the continual Claim 
B. 5, 8. C but of the Dying ſeifed. Dubitatur (d) 7 H. & 8. b. 20. 
| 3. So fn an Acton, if the Tenant ſays, that his Anceſto2 died 
ſeiſed, and he is his Heir within Age, upon which he hath his Age, 
he may after ſay (har his Anceſto2 had nothing but by Difleiſin, 

fo? this ſtands with the firſt Plea. Dubiratur » H. 6. 9. 

4. So if a Releaſe be pleaded in Bar, and the Plaintiff denies 
it, and it is found Birds him, he ſhalt be after eſtopped to fay, 
that it was made by Durels. 7 H. 6. 9. [7 a9; 

8 Do he cannot after ſay, that nothing paſſed by the Deed, 
5 H. 6.9. | 1 5 
6. Ik a Man would avoid a Deed, becauſe it was made when he 
was within Age, and it is found againſt him, be cannot after: 
wards ſay, that he made it by Oureſs; fo2 by the firft Plea he 


da,, Confeſles the Deed to be good in all Points but fo2 t 1 
r CN K i 2 the 4 


177. 8. C. | 9 
0% E. Ele, J. In Dower the Tenant may ſay, never ſeifed, &c. and after 
pel 77. S. C. never accoupled. (f) 7 H. 6. 8. b. 6 6 
8. In an Afliſe of Mortdanceſtor, the Tenant may ſay, that he 
(2) Br. Eſtop- {S not Tenant, and at another Time may fay, that the Deman⸗ 
pel 75. S. C. Dant is a Baſtard. (g) 7 H. 6. 8. b. 

9. In a Mortdanceſtor, if the Tenant traverſes the Action, and it 
is found againſt him, the Tenant in another Aﬀion cannot ſay, 
that the Demandant 2 a Baſtard, fo2 it was acknowledged before, 

(a) Br. Eſtop- econtra when he pleaded to the Aſtion. (h) 32 AN. 9. admit if the 
pel 140.5.C. Tenant had not been Covert. | 

10. In a Urit of Aiel, ſuppoſing his Gzandfather to be named J. 
ik the Defendant ſays he was named W. and it was found that his 

* Fol. 866. Mame was J. accoming to the Crit, * and he recovers, and at- 


I ter he büngs another TUrit fo2 other Land of the ſame Anceſtoz 


againſt the ſame Tenant, he may ſay that the Father of the Plain- 


(3) Br. Enop] kiff Was a Baſtard, tho in the other Aitton it was not denied, that 


pel 138. S8. C. he was legitimate. (i) 30 Aſſ. 51. 


11. Jf a Han brings a Writ of Ward againff the Mulier, ſup: 


poſing the Baſtard to be Heir to his Tenant, and in Ward, and 


the Defendant does not deny that he is Þeir, but takes a Tra- 
verſe upon any Point which is found again him, he ſhall by this 


() Br. Fitop- be diſinherited perpetually, (k) 30 Aff. 51. 
11 » OI. wo 
Br. Marclancatinh 56. S. C. 


2 gn 2 12. In 


P — — — 


2 Hd bs 0 es ee 
lier, if the Mulier ſaps he is the Eideſt, not (aping that the Jlain- 
tiff is a Baſtard, and it is found the Baſtard is the Elbe 11 155 

ary 


Muliet ſhall never be received after to ſay, that he is. a B 
en . 
13. In an Aſliſe; it the Tenant ſays, that A. died ſeiſed; and he 
as Mulier entered, and the Plaintiff being a Baſtard, auſted him; 
and W ſays, that J. S. enfeoffed him. op i 40 he was _ 
ſciſed till by the Tenant difſeiſed, by this lea e hath acknow- , - 
{edged himſelf to be a Baffard, and therefote in another Aion ge 
ſhall not ſap; that he is a Mulier. 42 Af. 20. tr e e 
14. In an ad terminum qui præteriit, it the Tenant ſhews kozth 
the Deed of the Anceſto2 of the Plaintiff by which he aliened to 
him in Fee, upon which the Plaintiff maintains his Writ, if it be | 
found againſt the 11 ſhall not after be received to ſay, % 3+. rncp- 
that nothing paſſed by the Deed. (a) 32 Aff. 9. per Thorpe. pe 24.8. C. 
15. In an Alliſe, if the Tenant pleads that J. S. made a Feoffment 
by this Deed after the Death of M. by which he was Tenant after 


| Nn and the Plaintiff ſays, that he enfeoffed by Deed in 


the Life of M. fo that he was Tenant in Tail at the Time of the 
Feoffment, upon which they are at Jſſue, and it is found fo? the 
Plaintiff: In another Action, if this Deed of Feoffment be plead- 
ed, the Tenant in the firſt Acion cannot lay, that nothing paſſes _ | 
by the Deed of Feoffinent, becauſe it was confeſſed in the other ) z;. xaos. 
Acklon. Vide Dubitatur (b) 32 Ag.  pel146.s.C. 
16. In an Aﬀiſe, if a Recovery be pleaded, and the other might 
have kalſified it, but does not, but takes Tie upon another Bat- 
ter which is found againſt him, he ſhall be eſtopped by this Admit- ) z;. pau. 
tance, fo that he ſhall not be received to falſify this Recovery in fer de de. 
any other Action. (c) 40 AM. 4. Curia. 1 vl. 39. 8. C. 


* 


* 3 4 "4 Wu 


Eſtoppel by Veraid. 


(G) In what Caſes a Man ſhall be 
ON 02:00 DO OS” 
By a Thing not material. 


1. TN a Morrdanceſtor as eit to B. if the Tenant ſays, that A. 
was ſeiſed, and inkeoſted the ſaid B. and him and his DEITS, (a) In the O. 
and the Demandant ſays the Tenant had nathing therein (d) but rigins! it is 
as Feme, upon which the Allie finds the Purchaſe as the Tenant fo:ſque come 
ath alledged, by which the Demandant is barred; in à new Af. me. 
iſe by the Demandant, he ſhall be eſtopped by the ſaid-Uerdiit to 
ſay, that the Purchaſe was by B. and the Tenant, and the Heir 
of B. tho the Effeit of the Plea befoze wag not, whether the Te- 
nant had a Fee, 02 only fo2 Life, fo2 the Demandant was to be 
barred, tho' he had but foz Life. (e) 45 AM x5. adjudged it ſeems, (e) Br. 14 
fo2 that this was put in Banner in Iſſue. SIT arr ej; 2 pel 148. S. 
2. Where one brought a Writ of Error upon a Judgment in Dower 
againſt him, and aſſigned for Error, that he was within Age and ap- 
peared by Attorney, and Iſſue being joined upon the Nonage, and found 
for the Plaintiff in Error, the Defendant therein would have ſtaid Judg- 


ment, 


* * 


— — 


1 


— en pe” — I EIT m__ OS pe. 


ment, becauſe in the Aſſignment of Error it was alledged, that Y Sept, 


11. 


20 Car. 2. he was of the Age of Fourteen, & non amplius, and the Writ 


of Error was brought 4 Fly, 26 Car. 2. and in Michaelmas-Terms- 


ing, and Etrbr aſſigned by Attorney, when he could not be of the Age 
of twenty-one, according to his own Allegation; but the Subſtance of 


follow. 


the Iſſue being, whether he was within Age, and the. Vz. no material 


Part of the 
(a) Raym. 
456. 8. C. 18606 4 © 4536} | ; 5.40 
and ſaid that Judgment was reverſed, Skin. 10. S. C. but no Judgment. 


8 24.4 OP - * r . 


flue, it was. held no Eſt oppel. | Mich. 26 Car. 2. between 
(a) Morgan and Vaughan, 2 Fon. 170. per Cur”, but no Judgment. | 


„ * 
1 
* * * 


& Happel upon Records after Nonſuit. 


—_— ; 
* * 


(H) In what Caſes a Man ſhall be eſtop- 


ped after Nonſuit. 


is ogy 1. F the Plaintiff denies a Deed by Traverſe, ik he be after * 


- Nonſuit, he cannot affirm the Deed. Contra (b) 11 l. 


Br. 62.5.C- 2. Ik a Deed be pleaded in Bar, and the 


4 30. 


laintiff ſays, that 


he made it by Oureſs of Impziſonment, and after the Plaintiff is 
Nonſuit, in a new Afton he cannot Jap, COAL he was within Age 


-\ Tn the O. at the Making, fo2 he (c) admitted the 
bn Point, bu £6) 


t 
accept. 14 H. 6. 9. b. 
(d) Br Eſtop- 7 4 


pel 39. S. C. Fitz. 199. S. C. le) Br. Eſtoppel 77. S. C. Fitz. 20. S. C. 


eed good betoze in every 
the Dureſs, (d) 45 E. 3. 2. b. (e) ) H. 


6. 20. 


(f) Fitz. Eſtop- 3. So in ſuch Caſe he cannot ſay it is not his Deed, 


pel 96. S. C. (f) 6 H. 4. 4. 
(g) In the O- 
riginal it is 

Conus. ped thereby. 18 E. 3. 35. 


b. EE | 
4. In an Aſſiſe, if the Plaintiff (g) confeſſes a Patter againſt 
himſelf, and after is Nonluit, yet in a new Aitton he ſhall be eſtop- 


5 
5. In an Aſliſe, if it be found by Uerdit, that the Plaintiff was 


not ſeiſed, no2 diſſeiſed, and after, befoze Judgment, he is Now 
ſuit; in a new Aliſe he ſhall not be eſtopped by this Uerdif, be- 
(h) Br. Eſtop- cauſe he now cannot have an Attaint upon this Gerdick. 18 E. 3. 35. 


pel 126. S. C. Curia. (h) 17 Af. 27. adjudged, 


6. In an Alliſe, if on . Releaſe the Plaintiff denies it, 


and it is found by Uerdift, that 


is a good Deed, and after the 


Plaintiff is Nonſuit upon an Adjournment, he ſhall not be eſtop- 
(ij Fita. Eſtop· ped by this CIcrDit to Deny the Deed in a new Ackion. (i) 18 E. z. 


pel 223. S. C. 35. 17 Aſſ. 28. adjudged. 


7. In Debt upon an Obligation, if the Plaintiff counts of the 
(k) Br. Etop- Waking in one Place after Manſuit, he cannot alledge it in an⸗ 


pel 108. S. C. Other Place. Dubitatur (k) 14 H. 6. 9. b. | 
(1) Br. Etop- . 3: If a Deed be pleaded in Bar, which is pleaded to be 


made 


pe! 39. S. C. by Oureſs of Jmpaſonment at D. and after the Plaintiff is Non- 


Fita. i99. S. C. (uit, in a new Action he cannot vary from the Place. (1 45 E. 3. 2. 


an Impf- 
ſonment in one Place, after Nonſuit he may alledge it in another 


9. In falſe Impuſonment, if the Plaintiff counts o 
Place, foz the Place is not material. Contra 14 H. 6. 9. b. 


1. In an Alliſe by 4. B. and C. againſt D. if they make their 


Plaint, and after the Writ abates by Nonſuit, A. and B. only may 


bing a new (Writ, tho' C. be living; fo2 if they miſtook their 
hes 3 | | 


CUrit 


before, 


con 


led 
2 
the 


* * - „ - . # * . . = 
5 8 * —_ . a 
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befoze, they ſhall not be thereby ouſted of a good MUrit perpetual- | 
lp. 31 Al. () 15. adjudged. (*) This i 
printed here 


K as in the Original, but ſhould be 145 which vide Br: Eſtoppel 192. Fitz. Eſtoppel 140. 


(a) Sippoſal, _ (a) Where one 
5 | 5 | 2H 2 
11. A Suppoſal in a Writ shall not eftop a Ban if he be Non- Dar, and 
ſuit in bzinging a new TUrit, 6 H. 4. 4. b. b Nonfuit, he 
for the ſame Rent, and ſuppoſe it due at anotlier Day, and ſhall not be eſtopped by the Record og Which ke is 
Nonſuit. 2 Leon. 3. | ' 


12. Jn a Mortdanceſtor, ff the Plaintiff ſuppoſes his Ariceſto?s 


other TUrit to be L. (b) 46 E. 3. 18. pel 44.8. C: 
I3. So in a Formedon. (c) 6 H. 4. 4. b. | | Por” (c) Fitz. Eſtop- 
14. Ik a Man in a Mortdanceſtor ſuppoſes that his Father died ?* 9® S. C. 

ſeiſed in Fee, after Monſuit he may bing a Formedon, ſuppoſing ri. Elop- 

him to have had an Eſtate⸗tail. (d) 6 H. 4. 5. Ie pel 96. 8. C. 
15. In a Writ of Coſenage, if the Plaintifk makes Himſelf Heir 

to one *nceſto2, after Nontuit he may bing a Formedon, oz other 

ſal. Ce) 3 H. 6; 15. b. | mo 8 . 3 Ec 
16. In Debt upon an Obligation, if the Plaintiff qiledges the 

making at L. after Montutt, in a new Action he may alledge the 

Baking - ee County without any Eſtoppel. (f) 6 H. 4. (5) Fitz Eflop- 

4 0 ⁰ R " ; | pel 96. S. C. 
17. In an Alſiſe, if the Tenant pleads a Recovery in a Mort. XALI 

danceſtor againſ> the Anceſto2 of the Demandant, which the De- e. 

mandant would avoid by Falfe Latin, and after the Demandant? <& 

is Nonſuit, in another Aﬀiſe he map avoid the ſatid Recovery, by 

ſaying his Anceſtoꝛ was not Tenant of the Freehold. at the Time 

of the Recovery, and he ſhall-not be eſtopped by his Admittance 

in the firſt Afliſe, becauſe he is at large by the Nonſuit. "I 

| (2) Br. Eſtõp- 

(g) 19 Aſſ. 4. adjudged, ; = pel 128. S. C. 
18. Matters alledged by Way of Suppoſals in Counts ſhall: not con- 

clude after Nonſuit: Other wiſe it is after Judgment given; and tho' af- 

ter Nonſuit the Suppoſal in the Count ſhall not conclude, yet the bar 

Title, Replication, or other Pleading of either Party, whjch is preciſely 

alledged, ſhall conclude after Nonſuit. Go. Lit. 352. b. and there ſaid 

hereby the Books are reconciled. aan. ae edn 


(J) In what Caſes a Man ſhall-be'eſtop- 
ped after Diſcontinuance. 


2 But it is otherwaps if the 
the firſt Oziginal. (i) 3 H. 4. 9. 


21 


*z 
— 


Name to be W. if he be Nonſuit, he may ſuppoſe his Name in an- (b) br. Ep. 


CUrit fox the ſame Land, becaule his fürſt Writ was but a Suppo⸗ (e) Fits. Eftop- 


ed 
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262 5 5 Eſtoppel Ef f 8 
Eſtoppel by Record, . 
(K) Who ſhall be eſtopped. 
5 (a) Stranger. 


of his own | 1 | 

by . Man ſhall not de eſtopped by a Uerdif# between Strangers 
. 2 A to which he was no Party, where he is to loſe any Inbert. 
after dies ftANCce by it, but he map aver the contrary thereof, 11 H. 6. 46. b. 


without 
Heirs, the Lord in Point of his Eſcheat ſhall not be bound thereby. Per 1 Leon. 158. but Co. Lit. 352. a. at 
the Bottom, ſeems contrary. ; | | 


2. But a Man ſhall be eſtopped by a Qerdi# between Strangers 
to plead a Batter contrary thereto in Abatement of the Writ, fo? 
that he is not to receive any Diſinheritance thereby, to avoid. con⸗ 
trary Uerditts. 11 H. 6. 46. b. | | | 
3. Ik A. diſſeiſes B. of Land, and after B. ſuffers a Common 
Recovery of the Land in which the Præcipe is bzought againſt B. 
and the Recod is, that the Sheriff put the Recoveroz in Poſſel⸗ 
ſion of the Land, upon a Mrit of Habere facias Seiſinam, and after 
C. a Stranger enters upon A, and Difſeiſes Him, upon which the 
Recovero? enters, his Entry is lawful ; fo2 tho B. was not Te- 
nant to the Præcipe, pet it was a you Recovery by Eſtoppel a⸗ 
ainſt B. his Peirs and Aſſigns (it being Fee-ſimple Land) and 
inds all but A. who was ſeiled of the Land at the Time of the 
(b) 1 Rol. Recovery, and ſo by Conſequence ſhall eſtop C. who does not 
abr. .  £laim under A. but came in after the Recovery by Difſeiſin. Mich. 
Cio. Car. 388, 10 Car. B. R. between (b) Bull and Wyatt, per Curiam adjudged 
6 389. 8. C. Upon a Special Uerdit, none attending on the other Side. Intra- 
þ adjudged. tur Trin. 9 Car. Rot. 514. E 
| 4. Regularly a Stranger ſhall not be bound by nor take Advantage of 
an Eſtoppel. Co. Lit. 352. 4. b 
5. Privies in Blood as Heirs, Privies in Eſtate, as the Feoffee, Leſſee, 
Sc. Privies in Law, as Lords by Eſcheat, Tenant by the Curteſy, Te- 
| nant in Dower, the Incumbent of a Benefice, and others that come under 
bi by Act in Law, or in the Poſt, ſhall be bound and take Advantage of E. 
[| | ' Roppels. Cs. Lit. 352. 4. | | 


” 


— — — — 
* ** — — 
* Ly eats : — 


(L) Who ſhall take Advantage of an 
| Eſtoppel. 
He who claims under it. 


| .. 1.(c) A Woman that claims Dower ſhall have Advantage of att 

5 = A Eſtoppel by Deed between her Pusband and the Te⸗ 
| Bottom, S. P. ttattt. (d) 3 H. 4. 6. Dubitatur. | Ne 

f (d) Br. Eſtop- e 

MM pel 51. S. C. Fitz. 93. S. C. | 


2 | E. Jf 


— 


FFP et. 
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„„ 


2. Ik one leaſes fo2 Life by Jndenture, and after levies a Fine 

of the Reverſion, the Conulee ſhall eſtop the Leſſee in a Quid ju- 

ris oy 25 ſay that the Conuſoz had nothing in the Land. (a) Br. v4 

2) $ 4. 4 | | | Pei 51. 8. C. 

: Ik a Man tecovers a Rent-Charge without Title fn an Al 

ſiſe againſt the Tenant of the Land, and after the Tenant aliens = 

the Land, the Alienee ſhall be eſtopped * by this Recovery as well + Fol. 569: 

as the Alieno?, becauſe he comes under the Charge. 30 E. 3. 21. b.. 
4. Jf J. 8. be eſtopped to claim any Eſtate in certain Lands, 

and J. D. hath gained the Eſtate by Eſtoppel, and J. D. enters up⸗ 

on the Land, and a Stranger comes in Ald of him, if Treſpaſs be 

bzought againft the Stranger, he may well juſtify and take ad: 


vantage of the Eſtoppel, fo? he claims in the Right of him that is 
pꝛiby. Contra (b) 14 H. 6. 22. b. Curia. (b) Fitz. Eſtop- 


a pel 32. S. C. 
Br. 96, 109. S. C. 


Stranger. 


5. A Stranger to the Recozd ſhail not have Advantage of the ,. Pas 
Recozd to eftop the Party. (c) 46 E. 3. 18. 1 0 44. . C. 

6. Ik an Inkant makes a Deed, he ſhall not be eſtopped to avoid 
it, fo2 that he being in Ward to the King befoze the 9aking of i ...__ 
it in Chancery apy himſelf of full Age, and ſued Livery (be- ; 206. S. C. 
cauſe the other is a Stranger to this, as it ſeems). (d) 46 E. 3. 33. Br. 46. S. C. 

7. In Debt againſt one as Rn he cannot plead that 
the Plaintiff hath another Writ againſt J. S. as Executoꝛ, becauſe 
he is a Stranger thereto, (e) 3 H. 6. 14. | 


3. 5 55 
* Fitz. Eſtoppel I 4. S. C. 


8. So in a Mrit of Eſcheat upon the Death ok J. without Heir, 

the Defendant cannot ſay that in another Aiﬀtorf by a Stranger 

againſt this Plaintiff, the Plaintiff had vouched as Heir to the + ru Kaop- 

ſaid J. fo2 he is a Stranger to that Becozd. (f) 3 H. 6. 14. pel 14. S. C. 
9. In a Real Ackſon, if the Tenant vouches J. S. to Marranty, 

and after J. S. bzings a Real Aſtion againſt the Tenant fo2 the 

ſame Land, he ſhall eſtop the Tenant to plead Non-tenure pending 

the Summons ad warrantiam againſt him, fo2 he is no Stranger to 

the firſt Reco2D. Dubitatur 17 E. 3. 43. b. 
10. In a Writ of Right of Ward fo2 A. the Daughter and heir 

of J. S. if the Dekendant claims to be Bother and Heir of J. S. 

abſque hoc, that A. fs Daughter and Heir of J. S. upon which they 

are at Jſſue, and this is found againſt the Defendant, and there- 

upon Judgment is given; tif the B2other after bzings an Aſſiſe a- 

nainſf A. the Daughter koz the Land, ſhe hall eſtop him from 

claiming as Heir to J. S. tho” the firſt Writ was but fo2 the Body, 

and tho' ſhe is not Party o2 an to the Reco2d, koz the Plain⸗ 

tiff is pzivy enough to have Attaint oz Erroz, and the ſame Pat⸗ 

ter is to be put in Iſſue, which was befoze, and ſo there may be (e *. Eger. 

contrary Uerdiits, which the Law abhozs. Contra (g) 30 AM. 46, Ke on 

51. adjudged, Curia. a F ceſtor 56.$.C. 
11. In a (Writ of Dower againſt a Guardian, if the Jſſue be, 

whether ſhe was the Wife of the Father of the Peir, and it is 

found by the Gerdict that ſhe was not, the Deir ſhall eſtop her by 

this Uerdi# to claim her Dower, tho' he is not pubp to it 

(b) wholly, but he is in a manner Party, fo2 that he ſhould be () In the O- 
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tout ouſterment. 
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26 4 Eſtoppel. 


i.) Br. Faep- bound by this, if it had been found againſt the Suardian. 
el 135. S. C. (a) 30 All. 51. Ni 4 
aries 12. Jf an Aﬀion be bzought againſt J. 8. Knight and Baronet, 
where he is no Baronet, but only a Knight, and the Defendant 
o) But quere Appears and (b) pleats, and after Judgment ts given againſt him, if 
if the Judg- he be after taken in Execution upon this Judgment by the Sheri, 
— upon a Writ of, Execution direted to him to take J. S. Knight and 
' Rol. Rep. Baronet, he ſhall-be eſtopped by this Judgment to maintain an 
88. Action againſt the Sheriff. Mp Reports 14 Jac. B. R. between 


(c) 1 Rol. (c) Markham and Sir Francis Forteſcue, łelolbed per Curiam. 
Rep. 461. | * 
S.C. l Cro. Jac. 482. S. C. and vide 2 Browul. 48. 1 Rol. Abr. 781. M. 3. 791. F. 5. 


wi 13. Ik A. bzing an Action in Banco againſt- Julian Goddard, ay 
h Where (d) unmarried Woman, where the Parties are at Iſſue, and a 
married, and Venire is awarded, and betoze the Return thereof the Tloman 
the Action takes Dusband, one Doyley, and after upon a Special Uerdit 
AE her bs found in the ſaid Suit, Judgment was given in Banco pro prædicta 
unmarricd, Juliana againſt the ſaid A. upon which Judgment A. bzought a Writ 
ac. vide of Erro2 in Banco Regis, ann A Scire facias is awarded againſt Ju- 
Title Err®?, lian Goddard aS a. Feme Sole, and ſhe appears by Attozney as a 
REY Feme Sole, by the Conſent of her Pusband, and after the Judg: 
* Fol. 8:0. ment“ is reverſed, and Judgment was entered Quod predictus A, 
NOV recuperet, &c. verſus prædictam Julianam, &c. and Coſts and Da: 
X. pl. 1. mages taxed, &c. upon which Judgment the ſaid A. ſues a Ca. 5a, 
and he Jan againſt Julian Goddard, by Foxce of which Writ the Sheriff takes 
tun Parr the laid Julian, who is called Doiley, being the Wife of Doiley, pet 
708. pl. 4. this is lawful, fo2 the TUoman, as long as the Judgment is of Cf: 
keck, is eſtopped to ſay that her Name is otherwiſe than Julian 
Goddard, and the Sheriff being the Miniſter to execute the Judg⸗ 

ment may takg Advantage of this Eſtoppel. | 


% Doitey m. R. int the (e) ſaid Caſe, per Curiam againſt the Judgment in the 


and White Exchequer. Contra H. 9. Jac. Scaccario, between (f) Doiley and Jol- 


8. C. life held, but adjudged Paſch. 9 Jac. there, 


Cro. Jac. 323. | 
2 Bulſt. 80. (f) Lan. 28, 52, 53. S. C. adjudged. 
14. Regularly a Stranger ſhall not be bound by, nor take Advantage 
of an Eſtoppel. Cy. Lit. 352. 4. | 
15. Frivies in Blood, as Heirs, Privies in Eſtate, as the Feoffee, Leſ- 
ſee, Oc. Privies in Law, as Lords by Eſcheat, Tenant by the Curteſy, 
Tenant in Dower, the Incumbent of a Benefice, and others that come 
under by Act in Law or in the Pof, ſhall be bound and take Advantage 
of Eſtoppels. Co. Lit. 352. 4. jan | 
16. Where the Record of the Eſtoppel runs to the Diſability or Legi- 


00 Co. Li timation of the Party, there all Strangers ſhall take Benefit of that Re- 
g) Co. Lit. 


. . 


(% Kelw. Premunire, Sc. (i) Baſtardy, Muherty, and ſhall conclude the Party, 


180. a. tho? they be Strangers to the Record. Co. Lit. 3 52. L. 
(i) Kelw. 17. But of a Record concerning the (k) Name of the Perſon, Quality, 
(el Keie, or Condition, no Stranger ſhall take Advantage, becauſe he ſhall not be 


96.4. 180. a. bound by it. Co. Lit. 352. b. 


. (M) What 


cord, as (g) Outlawry, Excommengement, (h) Profeſſion, Attainder of 
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(M) What ſhall be an Eſtoppel. 


(a) Recital. (a) That it 

1 1 2 a . + HB EP. 5 4 Anon, ON . * 

1. The (b) Recital ot a Deed ſhall never be any Eftoppel, ao de at 
1 9 H. 6. 9. Curia 60,  firmation, 

| Co.Lit.352.b. 

(b) In the Original it is Beheatſat, 


2 Ik a Man by Judenture recites, that he had bekoze leaſed fo2 
Pears to B. now he releaſts to Him in Fee, this Deed ſhall effop 
him after to ſay, that he had nothing at the Time of the Baking 
of the Deed, pet it is but Recital, () 46 E. 3. 13. (Quætè this.) (0 Br. Ego. 


of pel 43. S. C. 
Fitz. 203. 8. C. Br. 49. S. C. 


z. Ik Leſſee by Indenture recites, that whereas J. the Deir of B. | 
had granted the Beverſion to C. be attozned to C. this ſhall eſtop rz Enp- 
him to ſap after, thats). is not Heir of B. (d) 49 E. 3. 14. b. pel 207. S. C. 

4. In a Deed indented between two Siſters, ff one recite, 
that they are ſeiſed of certain Lands by Foꝛce of the firſt Intail, 
and [eaſed her Part fo2 Like, this ſhall not eſtop her to ſay, that 
ſhe is in by Foce of the ſecond Intail. 19 H. 6. 79. dabitatur. 
F. If a Pan recites by Jndenture, that whereas B. holds cer. 
tain Lands of the Leaſe of his Father, he releaſes in Fee to him, 
yet he may after ſay, that the Leſſee had no Eſtate upon which the 
Releaſe could enure, fo2 that it is but Recital; 18 E. 3. 40. 2 
18 Aſſ. (e) 56. | (e) This Num- 


2 | | ber is miſ⸗ 
printed here as in the Original, and I ſuppoſe ſhould be 3. whick Cafe vide Br. 127. 


6. Ik a Man by Deed recites, that whereas J. S. held ak him 

certain Lands in D. he acknowledges himſelf to have received 408. 

of the Rent (f) due at Chriſtmas laſt paſt, yet he that made the Ac- (f) In the O. 

quittance ſhall not be eſtopped to ſap, that J. S. did not hold the — * 6. 

ſaid Land of him at the Time of the Acquittance made, fo2 that it arg de 

is affirmed in the Deed but by Way of Suppoſal. (g) 45 AM. 5. @ Br. Elop 

per Curiatn, <8 | PR. 146. 8. 
7. Ik A. releaſes to B. and the Deed is, that he releaſes to B. in 

his full Seiſin, pet A. ſhall not be eſtopped by it to ſay, that B. 

had nothing in the Land at the Time of the Releaſe. (h) 45 AM. 5. (4) Br. 

per Perſey. LL. * pel 146,8. 
8. Ik a Man rehearſing in a Deed, that he had made a Leaſe 

to A., and B. his Wife fo2 Pears, he now releaſes to them in Fee, 

this Deed ſhall not after eſtop him to ſay, that the Pusband and 

Wiife had nothing in the Land at the Time of the Releaſe made; 

becauſe 3 only a Rehearſal of the Leaſe fo2 Pears, Dubi- 

tatur 46 Afl. 6. 1 83 | 2 | 
9. () If 4. leaſts by Indenture to B. to begin after the Expiration of a (i) i vent. 

| Teaſe to D. in Covenant brought by B. againſt A. he is eſtopped to ſay 84. L. P. con, 
there is no ſuch D. and tho' the common Rule is, chat a Recital is nor 1 * 

an Eſtoppel, yet (k) where the Recital is material, as here, it is other wiſe. ( 1 7 

Hil, 20 Eliz. 2 Leon. 11. adjudged. + "| © Wei 


10. () If by Indenture between A. and B. reciting, that A. was (1):Ledn.122g 


ſeized in Fee of certain Lands, A. in Conſideration of a Marriage to be L P. 
tad between het Son and B. grants a Rent Gut of thofe Lands to F. to 
begin after the Death of her Son, and covenants to pay it in an Action 
againſt A. upon this Covenant, ſhe cannot plead ſhe hag nothing in the 
| Yyy Land 


. 


* 
4 
« 
4 
24 
8 
. 
1 
E 
5 
* 
8 
. 
* 
7 
Ly 
\ +» 
l 
* 
„ 
1 
1 


* 
, 
A 
Ly 
Key 
14 
4 
Wi 
Thi 
1 
4 


— = 
_ 1 "= wo WS 4 a 4 
— . „ —_———— LE 


„% „ 


: 
g 
* 
: 
4 


. 
I — * -» as 
_ ” 
# 


— 


FE xy 2 ” 
. — —— —— 
- 


2.66 Eſtoppel. 
Land at the Time of the Covenant, but that a Stranger was ſeiſed there. 
of. Hill. 23 Car. between Newton and his Wife, and Weeks and bis Wife 
All. 79. adjudged upon Demurrer, both becauſe ſhe is eſtopped by the 
Deed, and the Covenant extends to it as an Annuity. 

11. If A. being a Leſſee for Years makes an Under-leaſe to B. by In. 
denture, and B. covenants with A. to perform all the Covenants in the 
original Leaſe to be performed by A. his Executors, Ec. in an Action up. 

(a) 1Show.38, on this Covenant B. will be eſtopped to ſay, (a) there are no Covenant; 


* original Leaſe. Hill. 7 Georg. between Atkinſor and Coateſworth, 
Mod. Caſes 31, 32. per Curiam. 


Surplus (hall not eſtop. 


(b) This (b) 9. Tf the Jury upon an Iſſue find a Batter which is but 
comes under SUtplus, of which they needed not to have inquired, this ſhall not 


Le M. 1 * = * 
— 5 eſtop the Party. 11 H. 6 46. 


the Placita there as here. 


10. Tf the King ſues a Sci. fa. againſt B.“ ag Heir of A. fo2 the 


Debt of A. if the Defendant ſays, that A. was Tenant by the 
rol. 871. Curteſy of the Land which was the * Inheritance of C. his Mo: 
ther, whoſe Heir he is, and it is found by Jfſue acco2dingly; in 
another Action B. may well ſay, that he is the Son of D. and ſhall 
not be eſtopped; fo2 the Effect of the Jfſue was, whether A. was 
Tenant by the Curteſy oz in Fee, and the Addition that he was 
the Son of C. was Surplus. (c) 46 E. 3. 18. | 
11. In an Afſiſe of Common, if the Defendant ſays, that the 
Land where, &c. is out of his Fee, &c. tho” here this is no Plea 
to foxce the Demandant to make a Title in an Aſliſe; yet if he 
does make a Title upon a G2ant after the Time of Bemozp, he 
ſhall be eſtopped after in another Aﬀtion to claim the Common by 
Preſcription, 1x H. 6. 27. b. 3 


(c) Br. Eſtop- 
pel 44. S. C. 


(4) Vide Ray. (d) A Thing not material. | 


457. 


e) Co. Lit. 12. (e) A Thing alledged of Recozd not material, ſhall not be 
352. b. S. P. any Eſtoppel. 13 H. 4. 14. 9 ſh 


13. Ik Leſſee fo2 twenty Pears p2ays in Aid of the Lefſo?, as 


Leſſee fo: Ten, who joins, and pleads, &c. this ſhall not eſtop the 


f) Ra Leſſee to claim fo2 moze than ten Pears; becauſe the Number of 
455.8 c. Pears was not material, noz traverſable. (f) D. 12 El. 289, 59. 
cited. 14. But otherwiſe it is if Tenant in Tail pꝛays in Aid ag Te: 


- E690. Nant fo2 Life, fo2 this ſhall eſtop, fo2 here he differs in the Sub- 
— be. SC ſtance of the Eſtate. (s).8 H. 4. 8. b. ne 


A Thing not traverſable. 


15. A Man ſhall not be eſtopped by not denying a Thing if he 


(k) This is Could not have had a Traverle thereto. 19 H. (h) 1.9. 


miſprinted in 


the Original, as here, and ſhould be 19 H. 6. 


A Matter alledged that is not traverſable ſhall not eſtop. Co, Lit. 352. a. 
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Eſtoppel. 267 
(N) What Act OT (a) Acceptance ſhall (a) Regularly 
cluded by Ac- 
Deed indented, (b) this will eſtop him during the Term to de accrued. 
B. R. between (d) Style and Herring per Curiam. Co. Lit. 47. b. 3 E. 4. Mide my ſe⸗ 
| 131 
c) Fitz. Eft 132. S. C. Br. 0 
96, 109, 221. 8. . (d) My ſecond Part 234. G. 1, 2. S. C. s ) Fitz. Eſtoppel 32 C. Br. Eſtoppel 
Stranger by Indenture, who had nothing in the Reverſton, this 
Herring, per Curiam præter Fenner, who (g) thought it ſhould be a bart 23, 


7 =a 
| a Man ſhall 
be an Eſtoppel. not be con- 
* 8 1 : ceptance, fc, 
I. 17 Tenant in F LL accepts a Leaſe fo? Years of the Lands by Ls his Li- 
claim other Eſtate, Co. 4. Lond. 54. (c) 14 H. 6. 22: b. Trin. 3 Jac. 2 v4 
14. (e) 8 E. 4. 7. cond iy 
b) For this vide Godb. 231. Goulſ. 53, 54. 2 Leon. 159. 1 ** 
(e) This is printed here as in the 
Original, but I ſuppoſe ſhould be 2 Ed. 4. 17. WEN 
2. Do ik Leſſee fo2 Pears accepts a Leaſe ko: Pears from a 
ſhall be between them a Leaſe by Eſtoppel, and not a Confirma- 
tion only of the firſt Eſtate, Trin. 3 Jac. B. R. between (f) Stile and g t Keond 
Confirmation, G. 1, 2. S. C. 
(g) In the O- 


* riginal it is ſemble, 


3. Ik ch) a Man takes a Leaſe fo2 Years of his own Land bych) Uive 
the Patent of the King, rendzing Rent, this ſhall not eſtop him as = 1 
an Judenture between common Perſons, beeauſe the King cannot „ here Ellop- 
be eſtopped by his Patent, and an Eſtoppel ought to be of both pet; oughe to 
Parties. Trin. 8 Jac. Str Michael Stanhope's Cale, dubitatur. — 

4. Jf a Yan takes a Leaſe fo2 Pears of the Herbage of his own 
Land by Deed indented, this is no Eſtoppel to ſay, that the Lel⸗ 
ſo2 had nothing in the Land, becauſe it is not made of the Land 
it ſelf. Co. Lit. 47. b. & ; 

5. (ö) If A. leaſes Lands fo2 Pears to B. by Jndenture, this (i) 2 Leon; 
ſhall eſtop both Parties to ſay, that the Leſſo2 had nothing in the 159. 8. 7. 
Land at the Time of the Leaſe made. Co. Lit. 47. b. 1 

6. But if A. leaſes Land fo2 Years to B. by Deed⸗Poll, B. is 
not eſtopped to ſay, that A. Had nothing in the Land at the Time 
of the Leaſe made, becauſe it is not mutual. Co. Lit. 47. b. 

7. Ik a Coppholder in Fee comes into the Court of the Lozd, 
and accepts from the Lo2d a Copy, by which the Lozd grants it to = 
him fo2.Life, * the Remainder to his Wife fo2 Life, the Remain⸗ Fol. 372. 


der to his Son foy Life, this ſhall not eſtop him to claim the Jnhe- CT TV 


ritance, fo2 at moſt this ſhall enure but as a Surrender to the 
Ades afo2eſatd, and then the Reverſion in Fee ſhall continue in his 
own Perſon. | 37 El. B. between (k) Southcot and (k). 1 Rol. 
Adams adjudged, which intratur Hill. 36 El. Rot. 2640, Mich. 13 Ja, Rep-256:S.C, 
B. R. held in the ſame Caſe upon Evidence at the Bar. 1 
8. IF the Husband had aliened the Wife's Lands in Fee, and took © © 
back an Eſtate to hiniſelf and his Wife for their Lives; tho” the Wife 
ſhould have been remitted, yet in an Action of Waſte brought againſt 
them, the Husband would have been eſtopped to ſay ſo. Lit. Sect. 666, 
660. * # # 5 
9. O. If; a Diſſeiſor by Indenture infeoffs the Diſſeiſee, he will be eſtop- (1) Kehr. 
ped to claim his former Eſtate. Co. Lit. 363. . to re e Je By 
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S.C.adjudged. again per Curiam. 


—— 


(O) In what Caſes a Man ſhall be eſtop- 
ped 1n his Name. 


t. FF A. Balman binds himſelf in an Obligation by the Name of 

WE A. Bawman, he ſhall be eſtopped to ſay that his Mame is 

. - Otherwile, and the Ackton (a) may be bzought againſt him is 
(a) Trat* Otherwiſe, and the Aﬀton (a) be bzought againſt him by h 

8 true Name, ſcilicer Balman, alias dict. Bawman, to agree wit the 

where the Obligation. Mich. 9 Car. B. R. between Buxton And Balman ad: 


Miſtake is in JUDAeD 
the Chriſtian J 9 i 


Name, vide Dyer 279. pl. 9. Cro. El. 897. but ought to be brought according to the Bond. Cro. Jac. 640. 
and vide Stil. 104. Ow. 48. 2 Brownl. 48. Far. 104. 


2. Ik a Man binds himſelf by a faife Surname, he Hall be e: 

— 22 1 - * it, becauſe he map have ſeveral Surnames, 
D 

$2 3. Do if a Man binds himſelf by a falſe Chziftian Name, he 
but S. P con, (all be eſfopped to avoid it. (e) 3 H. 6. 25. b. P. 11 El. 279. 9. 

4. (d) If in an Action upon a Bond againſt one as Executor of Han. 
100 = Þ” Shephard, upon Qyer prayed, it appears that the Words are, Me Edvar- 
" dum S. teneri, &c. and that he ſubſcribed it by the Name of Edm. S. 
Lutw. 894, (Which was his true Name) and upon Non eft fattum teftatoris pleaded, it 


895, EC. is found to be the Deed of the ſaid Edm. S. yet the Plaintiff ſhall not 
8 have Judgment, the Truth appearing on the Record, for Edward and 


pl. 1266. Edmund are two diſtinct Names, and the (e) Subſcription by the Name 
1 Leon. 322. Of Edm. being no Part of the Bond, is not material. Trin. 20 Fas. be- 


E) _ tween (f) Maby and Shephard, Cro. Fac. 640. adjudged. 


{cription ſupplied a Blank being left fox the Chziſtian Name in the Bond, Cro. Jac. 261. (f) Godb. 
283, 284. S. C. adjudged, ' | 


(8) Dyer 279. 5. (g) If A. gives Bond by the Name of B. and is ſued by the Name 
PERS of B. and pleads the Miſnomer, the Plaintiff may reply that he made the 

Bond by the Name of B. and eſtop him by demanding Judgment, if a- 
gainſt his own Deed, he fhall be admitted to fay his Name is A. Mich. 
3 Ann# between Linch and Hook, Salk. J. per Curiam. 


— — — mt * 
FO 


* TT" 


(p) A Man ſhall not be eſtopped by a 
Ge (h) Generalty, otherwiſe by a Parti- 


Ber: . cularty. 
_ 405, 


4% 10.111, 2- IF a Condition of an Obligation contains a Generalty, a Pan 


Doubty and ſhall not be concluded to ſay, that there is no ſuch Thing. 
Fawn, Co. 2. Doddington 33. b. 


1Brownl.117. 


Yelv. 226. 2 Bulſt. 19. and vide Latch 125. Cro. Jac. 375. Moor 23. Dal. 28, 1 Show. 59. 


2. In Debt upon an Obligation, of which the Condition 18, to 

8 all Agreements now ſet down dy J. S. the Defendant may 

ay, that no Agreement was then ſet Down by J. S. becauſe this 

(i) 1 Rol. COMprhends a Generalty, Mich. 14 Jac. B. R. (i) King and Perſeval, 


Rep. 430. per Curiam. Hy Repo2ts Paſch. x5 Jac. in the fame Caſe affirmed 
3. (a) If 


4 


Ss Eſtoppel. 269 


n 


1 
— 


3. (a) If a Condition of an Obligation be to perkozm all Cove- ( Cro. E1. 
nants contained in ſuch Indenture; in Debt upon the Obligation, por S, F. 
the Defendant (by cannot ſay, that (c) there is no ſuch Indenture, (0 _ 
becauſe he is eſtopped, Py Repozts, Trin. x4 Jac. (d) Jue!'s Cafe mans, 


adjudged. . 1 Saund. 316. 
| * ow 1 Mod. 15. 

c) But he may fay there are no Covenants. 1 Mod. 15. —— But then he will confeſs the Obligation to be 

Wy and the Plaintiff upon Demurrer ſhall have Judgment. 1 Lev. 3. adjudged, and vide 1 Lev. 45. Ray. 27. 


(d) 1 Roll. Abr. 408. S. C. adjudged. 


4. Ik the. Condition of an Obligation be, to ſtiffer the Obligee 
to carry away all ſuch Marle as he of Right ought to have in ſuch 
a Cloſe; the . ſhall not be eſtopped by this to ſay, that the Centres 
Obligee had no Right to any Marle in the ſaid Clofe, becauſe the Ber 196. 
Condition refers to a Generakt (e) Hill. 4 Jac. B. R. per Curiam. Margine S. C. 
5. (k), Sa if the Condition be to releaſe all the Right that he Oer ,-5. 
hath in Black-acre, he may ſay that he had no Right in Black- L. P. per 
acre, and ſhall not be eſtopped; held in the ſaid Caſe by Tanfield. Popham con. 


and that he 
ought to make the Releaſe ; but. that it would have been otherwiſe, if to make a Feoffment ; but by the Re- 
porter, Nuzre where the Diverſity, and that it ſeemed he could not make a Feoffment to give Poſſeſſion of 
that which he had not, and vide Ow. 110, 111. Doubty and Neal, 2 Keb. 471. 1 Saund. 275. 


6. Tf Baron and Feme make a Leaſe fo2 Years by Indenture, 
trending Rent, and it is covenanted between the Parties; and 
the ſafd Leſſee covenants, that he will pay a couple of Capons at 
Chrittmas to Baron and Feme, and the Heir of the Pusband, and 
alſo will wozk with them fo2 two Days every Harveſt; the Hul⸗ 

and dies, and the Mike bzings an Action of Covenant; the Oe- 

endant cannot plead, that the TUife at the Time of the Leaſe had (O But vide 
nothing, (80 but ſhall be eſtopped by the Indenture. Mich. 40, 41 ka. ab. 
El. B. N. between Boverton and Evans adjudged, 877. B. 2. 

„Ik the Condition of an Obligation hath Reference to a Par- 
ticular to be done, 02 in which a Generalty is to be done, the Ob⸗ 
ligo! ſhall be eſtopped by it to ſay, that there is no ſuch particular 

_ £5 2 

8. Fry Ik the Condition of an Obligation be to 
Sums of Money in which T. S. ſtands bound by his Deed obliga- L F. hg 
tozy to T. H. of and fo2 the Behoof of the Childzen of W. 8. ac- () 8, if che 
coding to the Mill of, &c. he ſhall be eſtopped to ſay, that T. S. A 
never ſfgod bound by any Deed * obligatozy to I. H. fo2 the Uſe * Fol. 873. 
of the Childꝛen of W. S. &c. Dyer 3 El. 196, 41. adjudged. 88 


to pay all ſuch Sums which he was bound to pay by his ſeveral Obligations, according to Moor 23. pl. 79. 
Dal. 28. but Q. being general. 8 


9. Tf the Condition of an Obligation be to releaſe all the Right 
that he hath fo2 Life in Black-acre, he ſhall be wa to 2 
that he hath not any Right. koz Life in Black ⸗acre, becatiſe this 
contains a Particular. Hul. 4 Jac. B. R. per Tanfield, _ | 

10. Tf the Condition of an Obligation be to perkozm certain 
Things fo2 which he is bound in a certain Recogntzance, ſhewing 
the Certainty thereof; the Pbligo2 ſhall be eſtopped to plead, that 
he was not bound in any Recognizance, in as much as the Condi- 
tion had Reference to a Particular, Mich. 12 Jac. B. R. between 
Fletcher and Farrer adjudged. | | 

11. So the Obltgo?, in the Caſe afozeſaid, ſhall be eſtopped to 
plead a ſpectal Plea, by which he owns, that he did acknowledge 
a Thing in Nature of a Recognizance; but upon the ſpectal Mat⸗ 
ter it appears to the Court, that it was not any Recognizance in 


Law; foz this amounts bub to this, that he was not bound in any 
| 2 2 oy 


pa (i) all ſuch () Savit 90. 


— 
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Rerognizance, Mich. 12 Jac. B. R. between Fletcher and Farrer ay: 
judged. | 1 | | 
12. So if the Condition of an Obligation be to give thꝛee Parts 
of the Goods which his Father deviſed to him; He cannot pleat 
that his Father deviſed no Goods to him, becauſe this is a Parti- 
cular. Paſch. 8 Jac. B. Malary's Cale, per Curiam. _ N 
13. Jf A. be bound in an Obligation to B. of which the Condi⸗ 
tion is, that if the ſaid A. and his Mike do perſonally appear be⸗ 
to2e the Judge 02 Judges of the Court of the x4 1 Palace of 
Weſtminſter, at the next Court to anſwer to J. S. in a Plea. of 
Treſpaſs, then the Obligation ſhall be void; it is not any Plea 
fo2 him to ſav, that ye himſelf appeared at the next Court, &c. 
but that at the Time of Sealing the ſaſd Obligation, & continue 
extunc hucuſq; fuit & adhuc eſt ſolus & innuptus nec ulli fœminæ un- 
quam fut aut eſt matrimonio Copulatus, ko; he is eſtopped to ſay, he 
(a) >570 17- had not any Tlike, in as much as this is a Particular, tho” the 
termined, Was not named, 1i02 was it recited, that he was married. Trin. 
All. 13. S. C. 23 Car. B. R. between (a) Payne and Shelton, adjudged per Curiam 
adjudged. UPON a Demurrer. Intratur Hill 22 Car. Rot. 740. | 
b) Where 14. In Debt upon a Bond conditioned to pay (b) all Legacies that 
Condition 7. S. had given by his Will, the Defendant ſhall be eſtopped to ſay, that 
to give J. S. 7. S. made no Will: Mich. 37 & 38 Eliz. between Paramour and Du- 


all the 77 of ey 
Goods be. 8 Moor 420. pl. $78. adjudged 


2 to him by his Father, the Defendant ſhall be eſtopped to ſay, he had no Goods bequeathed, 
odb. 177. | | 


15. But he may ſay, ay. S. did not give any Legacy by his Will. 
Mich. 37 & 38 Elix. in the ſaid Caſe of Paramoure and During, per Cu- 
riam. | 

16. In Debt upon an Obligation, conditioned for Payment of 37 J. for 
Rent reſerved on a Demiſe of Copyhold Lands for forty Years, accord- 
ing to ſuch Articles indented, the Defendant ſhall be eſtopped to fay, he 

Gt had nothing in the Lands demiſed. Mich. 36 37 Eliz. between (c) 

8. C. 2 + Stroud and Willis, Cro. Eliz. 362. adjudged upon Demurrer, tho* object- 

judged, ed, if he had nothing in the Land, then. he ought nat to be paid the 

Moor 405. Rent. 

pl. 544. S. C. | 

adjourned, Ow. 110, 111.S. C. N. Dyer 196. Margine 8. C. but not S. P. 

(4)  Brownl. 15. (d) In an Action upon a Bond, conditioned to pay 10 d. weekly, 

00 23 for keeping a Baſtard, according to an Order made by the Juſtices, the 

8. C. adjudg: Defendant is eſtopped to ſay, there is no ſuch Order. Between (e) Ger- 

ed, N. Dyer min and Randal, Noy 79. adjudged. 

i 96. Margine. | 

(f) Wthere it 18. In Debt upon a Bond conditioned, that (f) whereas A had com- 

was recited, menced ſeveral Suits in the King's Bench againſt B. if B. ſhould appear 

"= J.S- and make Anſwer thereto, then, Sc. the Defendant cannot ſay, that B. 

83 appeared and was ready to anſwer, but there was no Action there de- 

and the Con? pending againſt him, for he is eſtopped ſo to ſay. Mich. 41 & 42 El. 

dition was between (g) Villougbhy and Brook, Cro. El. 756. adjudged upon Demurrer. 


to lave harm⸗ 
leſs from all Claims of J. S. the Defendant cauld not plead J. S. hay no Leaſe, 3 Leon. 118. 


(g) N. Dyer 196. Margine S. C. 


19. In Debt upon a Bond conditioned, that whereas the Plaintiff had 
carried 12000 Billets, for the Defendant, to D. if the Defendant ſhould 
pay the Plaintiff after the Rate of 17 s. per 1000, then, Ec. the Defen- 

bn Style dant cannot plead, that the Plaintiff did not carry 12000 Billets to D. 
8. Cad. for he is eſtopped to deny it. Hull. 23 Car. 2. between (h) Hart and Byck- 
judged, minſter, All. 52, adjudged. | | | * 
" 5 


3 


Eſtoppel. 


The Party himſelf. 


(Q) A Man ſhall not be eſtopped to ſay 
a Thing which ſtands with the Deed, 
otherwiſe on the contrary. 


:. a) JF a Wan be bound by a falſe Surname, as by the Name (0 Uive 
I of J. S. where his Name is J. D. he ſhall be (b) eſtopped *"** . Pfl. 
to avoid it, becauſe he may be known by ſeveral Surnames. Notes there. 
(c) 3 H. 6. 25. b. * the O- 
He ſhall not be eſtopped to avoid ft, but that ſeems to be a Miſtake in the Print, for vide the Year-Book 
and Br. Eſtoppel 3. (e) Br. Eſtoppel 3. S. C. 8 * 


U 
"0 
* 


| » i. | 
2. The ſame Law if he be bound by a falſe. proper Name, con- ,,, Br. Eitop- 
tra (d) 3 H. 6. 25. b. 3 | | | pel 3. 8. C. 
3 Jf a Man be bound to J. S. Uicar, he may ſay that the Oblt- 


not be eſtopped ; fo2 this ſtands with the Obligation. (e) 3 H. 6. 23. (Pig Sep 
adjudged. l Br. 2. S. C. 


4 So if a Yan makes an Obligation to his Wife by a ſtrange 
Name, he ſhall not be eſtopped to ſay, that the is his Mike in (f) Fitz.Eſtop- 
Debt thereupon. (f) 3 H. 6. 23 85 | „ pel 16. S. C. 

5. Ik the Condition of an Obligation made to a Sheriff be fo2 the 
Appearance of ſeven Perſons in certain, the Obligoz ſhall be eſtop- 
ved by the Deed to fay, that he delivered it fo2 the Appearance _ .. _. 
of two Perſons in certain onip. Hill. 11 Jac. B. R. between Corbet 8 
and Daye adjudged. 1 N I 

6. Ik the Condition be to deliver up (g) one ſuch Obligation, in g) in the G. 
which the Obligee is bound, the Obligo2 is eftopped to ſay, that riginal it is 
he was not bound in the ſaid Obligation. Mich. 11 Car. H. R. be- (is un tick 
tween Miller and Grewe adjudged upon a Demutrer, Iatratunrr 
Paſch. 11 Car. 219. 22 „ 

7. Ik a Man leaſes Land to me by Indenture, and after J enter 
into this Land by Fo2ce of this Leaſe, and J. S. ejeffs me by an 
elder Title, upon which J bzing a Writ of Covenant againſt my 
Leſſo2z, my Leſſo2 cannot ſay, that J was not in the Land by his 
Demike ; fo2 this is directly againſt the Deed by which he had de- 
har to me. Trin. Jac. B. R. between (h) Style and Herring àd⸗ 
judged, 9 . 


(b) Cto. Jac: 
73. S. C. ad- 


8. As if a Pan leaſes to me by Indenture the 9 2 S. wha 
is then alſo (eiſed of the ſaid Land, and after J enter 


who re-enters, upon which J bzing a Writ of Covenant; 


loꝛ cannot ſay, J was not in the Land of his Demiſe, tho J was 


a Diſleiſoꝛ to J. S. by my Entry; fox the Leſſo? is eſtopped to ſay 
this, in as much as this was a Leaſe by Effoppel again him. 


Trin. 3 Jac. B. R. between () Style and Herring adjudged. - (i) Oro, Jac: 


73. 8. G.. 
My firſt Part 234. pl. 2. S. C. 
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272 _ Eſtoppel. 


tA 


C2 4 * * a. Ms MS do Ma bo 
— — 


{a) Dal. 26. 9. (a) If A. leaſes Black-acre (in which he hath nothing, but 
5.P.  ].8. is {eiſed thereof) to B. fo: Pears, by Deed indented, and af. 
p!.69.8.P, ker A. purchaſes it in Fee, the Leſſoz is concluded as well as the 
Hetl.gz.S.P. Leſſte, to ſay that the Leflo2 had nothing in the Land, fo? this is 


coiitrary to the Deed. Co. Lit. 47. b. Lit 38. 


10. If A. moztgages Lands to B. in Fee, upon Condition, on 


Payment of 101. to re-enter, and after A. befoze the Day of Pay: 
ment, he being in Poſſeſſion, makes a Leaſe fo2 Years by Inden⸗ 
ture, and after perkozms the Condition; this ſhall be a good 
Leafe againſt him by Eſtoppel, tho' he had nothing in the Land at 
(% March 64. the Time of the Demile. Mich. 15 Car. B. R. between (b) Ome. 


1 laugbland anD Hood, per Curiam, in a TUrtt of Erro2 upon a Judg⸗ 


| Keb. 876, ment in Ireland adjudged, and the Judgment affirmed accawingly; 


ſcilicet, that the Feoffee of A. ſhall be erer which was moze 
ſtrong than A. himſelk; and fo reſolved a fortiori. Intratur Trin. 
14 Car. Rot. 183. 
11. Where an Impropriation was made after the Death of an Incum- 
bent to a Biſhop and his. Succeſſors, and the Biſhop demiſed the Par- 


0 Dyer * 4 ſonage for forty Vears, to begin after the Death of the Incumbent, and 


pi. 65. S. C. the Dean and Chapter confirmed it; and the Incumbent died; this de- 


1 C. 185. Wiſe did not conclude, for that it appeared he had nothing in the Impro- 
S. C. cited. priation till after the Death of the Incumbent. (c) Co. Lit. 3 52. b. 
12. If A. enters into a Bond to B. conditioned, that 4. ſhall uſe and 
maintain C. his Wife; in an Action upon this Bond, A. ſhall not be eſtop- 
ped to ſay, that C was married to D. (who is yet living) before ſhe mar- 
ried A. and ſo A. cannot uſe and maintain her as his Wife, for he con- 
feſſes and avoids, becauſe ſhe might notwithſtanding be called in com- 
mon Speech, or named his Wife in a Writing. Mich. 39 C40 Eliz. be- 
tween Prat and Phanner, per Curiam ſeems to be reſolved. 

13. If in an Action for 51. by the Leſſor, upon a Covenant to pay ſo 
for every Acre of Meadow ploughed; he lays the Ploughing of an Acre 
of Lands called Lane-Meadows (there being other Meadow leaſed) ; the 
Defendant may plead, . that the Lands in the Indenture leaſed there, 
called Lane s Meadows, are not Meadow, but Time out of Mind arable, 
for tho' all Parties to an Indenture are bound by the Words thereof, 


yet it muſt be intended of material Words, and not ſuch as are defcrip- 


tive only; and if the Cloſes had been leaſed, as containing 500 Acres, 
yet the Defendant would not have been eſtopped to ſay, there were not 
ſo many. Mich. 11 G. between Skipwith and Green, 2 Mod. Caf. 311. 
adjudged. | | | | 


. — 
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92 3 25 (R) Where the Plea ſtands with the Deed, 
2 K . ot and where not. | 


. 
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I A Mun ſhall not be eſtopped to ſay, a Deed was firſt deliver- 
d) But a 


ed after the Time (d) of the Date, fo2 this ſtands with 
Mew aan be the Deed. (e) 8 H. 6. 6. b. (f) 21 E. 4. 38. Curia. | 

for has it was delivered before the Date. Br. Faits 94. 2 Co. 4. b. Comb. 83. 
Br. Traverſe ſans ceo 59. 8. C. (f) Fitz. Count 71. S. C. el 


2. Ik a Deed be dated in one Place in certain, he ſhall be eſtop⸗ 
ped to ſay, that it was delivered at another Place; fo2 this is 
contrary to the Deed, 8 H. 6. 6. b. 


3 3. A 


e) Fitz. Iſſue 48. 8. C. 


betwe 
Malle 


Comb. 
S. C. 


2 
Co 
this 
Jl 


3 | S — — = 


We a Yan ſhall not be eſtopped by an Intendment in a Reco2d oz 
Specialty, 8 H. 6. 7. 


Tho there be an Intendment contrary. 


4. As if a Dean and Chapter make a Deed, and in the Deed it 
is mentioned, that they made the Deed in domo noſtro capitulari, 
tho' it ſhall be intended, that it was made in Ely, where their 
Manſion is; pet it may be averred, that it was made in another 
Place againſt the Jntendment, fo2 it may be their Manfion was 
there, 02 that they have a Chapter there. 8 H. 6. 6. b. ». 

5. (a) If one gives an Acquittance (b) under his Hand and Seal for (a) Moreton 
Rent due at a Day, he ſhall be eſtopped thereby to demand Rent due at I 
a Day before. Mich. 13 Car. 2. between (c) Palmer and Stannage. Lev. Dye | 


; yer 271. 
43. per Curiam, pl. 6. 

| | 1 And. 14. 
N. Bendl. 186. pl: 228. Moor 87. pl. 219. and vide 3 Co. 65. b. (b) It not under Hand — 
Seal, it is no Eſtoppel, but Evidence only, Comb. 59, 60. (e) 1 Sid. 44. S. C. and S. P. per 


Curiam, Raym. 21. S. C. and S. P. 


6. But yet if one avows for Rent due at a Day, he ſhall not be after 
be eſtopped (d) to avow for Rent due at a Day after. Mich. 13 Car. 2. 


| d 
between (e) Palmer and Stannage. 1 Lev. 43. adjudged per Curiam præter om or 
Mallet. th | | Covenant 
731-00 after, vide 
Comb. 59, 60. (e) 1 Sid. 44. S. C. and S. P. adjudged, Raym. 21. S. C. adjudged, 1 Keb. 95, &c! 
28 : 
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() Eſtoppel againſt Eſtoppel. ae 


; . the Original, 1 
Ian n Mice Tf bo be WH EH | ; ithout "iD 14 
i. IFA chan in an Ackion makes Title ta a Common by Ozänt Leer bew's $ 
after Time of Pemozp, and after. in another Ackion between it- 1 
them makes Title by Pꝛelcriptton, and the other admits it; this 
laſt Eſtoppel ſhall avoid the firſt“ Eſtoppel, fo that he may make Fol. J); 1 
Title to the Common by Pꝛeſeription. 11 H. 6. 2). b. 28. S bl 
2. (g) An Eſtoppel againſt an Eſtoppel, puts the. Matter at large. Co. (g) Lit. Rep. 3} 
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4 e | n 1 
5 F. Jolntenancy de pleaden with B. and the othet tays,”that be 1 
is ſole Tenant by this Traverſe, he path outen "himſelf kram .. i 

q Eſtopping bim ta-vouch-as ſofe'Tenant. (bY 47 E 3 (ea 3 8 9 

; 2. In Debt, 17, eee en elend ae 3. accowin to che | | 
Condition, if the aintiff rejoins, that he did not ? t there; 

; this gives to the; Defendant the Advantage to alledge'it in another () Br Eaop- 

j Place ih a new Action, without any Eſtoppel. (h) 3 H. 2 9 Fi 95.3.0 | 

16) 4 A 8. If 
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| 
by. 
+3 1 
4 
I 
o7 
by 
f 


FR TE "WOE I — Gi. 4 Swe ren th cc - 
= > 27 4 # __ o - þ & 


* —_—  -- 


— 22 — 


274 Foppel. . 


3. Tf the Plaintif pleads, that nothing paſſed by a Deed, and 


arti 
yl 04 S. C. Are at large, and the Plaintiff may ſap, that it paſſed, rt H. 
br. C2. S. C. 30. Curia. | | 
4. In a Formedon, ff the Tenant pleads Jointenancy with q 
Stranger, and the Demanvant ſays he is ſole Tenant, and after 
the Writ abates; in a new TUrit the Tenant may take upon him 
b) Br. Fnop. the (ole Tenancy, and ſhall not ve eſtopped, becauſe each is eſtoy. 
rel 183. S. C. ped againſt the other. (b) 19 H. 6. 62. b. 8 
FS. In an Alliſe, if the Tenant ſays by Bailiff, that he is not 
Tenant, upon which e are at iſſue, and the Alice paſſes againſt 
him, he may bzing an Attaint as Tenant, notwithſtanding his 
Pleading in the firſt Aﬀion; fo2 the other hath affirmed him Te: 
(c) Br. At. flant by the ſame Becozd, and ſo Eſtoppel againſt Eſtoppel. (c) 40 
. faint 78. S. C. Aff. 20. Ahjudged. | 1 
| 6. If Husband and Wife are Tenants in Tail, to them and the Heirs 
of their two Bodies, Remainder to the Heirs of the Husband, and they 
having Ifſue, the Husband levies a Fine to J. S. and his Heirs, and the 
Husband dies, and the Wife enters; and after by Indenture between 
J. $. and the Wife, reciting, that ſhe held in Tail, Remainder to F. &. 
and his Heirs; he ratifies and confirms to her all her. Eſtate and Title in 
the Premiſſes, Vabend. to her and the Heirs of her Body, and of her late 
Husband engendered ; tho' the Heir is barred by the Fine, vet he is re- 
ſtored to the Eſtate-tail by the Confirmation; for as the Fine was an 
Eſtoppel to the Heir to claim againſt the Fine; ſo the Indenture is an 
Eſtoppel to him in Reverſion, to ſay, he ſhall not hold in Tail, and there 
is an Eſtoppel againſt an Eſtoppel, which ſets the Matter at large. Paſch, 
11 Car. between Baker and Wlls, Cro. Car. 476. per Ch. Juſtice, tho' no 
Judgment was given, the Parties after agreeing 
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0% vet Ap 1. IT. Tenant in Tall acknowledges a Tenure of the King by 


841. F. 1.8. C. Eſtoppel, this ſhall not bind the Iſlue. (d) 1 H. 4. 5. 
2. In a Formedon, if a Warranty and Aﬀets are pleaded in 
Bar, and the Oemandant-fays he hath not Allets, and it 15 found 
(e) Br. Eſtop- againſt him, by which he is barred, yet his Iſſue in a new Formedon 


157. S. C. May Deny the Deed, becauſe the is intailen. (e 7: Hz g. 4% 
gn Taſhit Kat in Tall fe us Tetant- E Life, 


n A N ve Maiuſt Tena ant 


2ays in Aid of a Stra wha enters the gin, bars the 
Deinandant. this ſhall Tot? bnd the "Iſſue." oP. v enter. 
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„. (1) Tf Tenant in Tail in kink jon or Remaigdet, expectant upon 60 ) G4 5 
an Eſtate for Life, ſuffers a Common Recovery, and hath Judgment to 8. E 
recover over in Value; yet his Iſſue ſhall avoid this 15 and Moor 255. 


claiming per formam Joni, ſhall not be eſtopped thereby. 1 Co. 96. 0 pl. 06 S. P. 
and vide 


2 Leon. 56, 57. b. 3 Co. 3. by 


m_— 


a) What Perſons ſhall be eſtopped in 
Reſpect of the Eſtate, 


He that comes under the Eſtate, 


I. 15 there be a Tenure by Eſtoppel between the Tenant of the 
1 „ Ub and . by Þomage, his Alienee ſhall be ſubject to this 
AI, 11 
2. Ik a Qillein bxings an Action again bis Lo, who claims 
him as regardant to his Manoꝛ, and he is found free ; if the Loꝛd 
after aliens the Mano, the Alience thall be eſtopped by this -REcO- ) ru, pop. 
very to claim him fo2 his Utillein, becauſe be comes under the E> pel 25. S. C. 
lope. (bie H. 6. 6. b. Dubitatur. ' Br. 7. S. C. 
3 Ik a Yan recovers without lawkul Citle a Rent: charge fn an 
Aſliſe a gain the Tenant of the Land, whoever comes to his E- Fol. 875. 
fate alf 7 Nall be ſtopped by this Recovery as well as himſelf 1 N 
half be. 30 3. 21. „ © this ſhould be 


4. Ik after a 4 2 Zuue in Tail (who would abold 1 
Statute acknowledged by 4 his 4 52 that he is ſeiſed of the 
Land in Fee; the Iſſue befoze ment makes a Leaſe to an- 
other; and after J hy oe) s et againſt him, tho' the Judg⸗ 
ment was after Ws ab. fs Leaſe; 1 becauſe the Leſſee | 
comes after 1570 E be: ſhall be 
bound by the Eſtoppel. Y K 1h 7% between (a5 Crawley 0 gn, 
and Marrow adjudged, A 424, 
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& What perſon ſhall be bound is 
an Eſtoppel. 


The Heir. 


0 Godb. 385. 1. (a HERE the Anceſto2 is eſtopped, there his Meir ſhall 
(b) Br. 1 5 0. W be eſtopped fo} Land in Fee. (b) 7 H. 4. 40. p 
n 2. The Heir ſhall not be eſtopped to claim certain Land by an 
c) In the O. Eſtoppel (c) acknowledged by his Father, (d) where he claims the 
riginal it is Land by another Anceſtoz. Contra 14 H. 6. 22. b. 


conus. 
(d) Diverſity where the Heir accepts of à Recompence, and the Concluſion thereby, or otherwiſe. 8 Co. 54. b. 


3. An Eſtoppel on the Part of the Mother ſhall not bind the Heir 

when he claims from the Father. Co. Lit. 365. b. 
(e)8Co.53.b. 4. (e) If Lands are given to the Husband and Wife, and the Heirs of 
8. P. the Husband, and the Husband makes a Gift in Tail, and dies, and the 
Wife recovers in a Cui in vita againſt the Donee, ſuppoſing ſhe had a 
Fee-fimple, and makes a Feoffment, and dies, and the Donee dies with. 
out Iſſue, and the Iſſue of the Husband and Wife bring a Formedon in 
Reverter againſt the Feoffee, tho' the Mother was eſtopped, and he was 
(f) Where Heir to the Eſtoppel ; yet for that he claimed the Land (f) as Heir to 


one ſhall not his Father, he is not eſtopped, C. Lit. 365. b. 

be eſtopped 

by the Fine of his G:andfather, when he makes his Title as Deir to another, tho foꝛced to make out 
the Pedigree th:o' his Gzandfather, Edwards and * Cro. Car. 524» 543. I Lov 456, 457. March 
94, 95. 1 Vent. 418. cited, * . N 


— Ny 
3 It a 01 am Convent bind themſelves b a fall e ame 
1 2 2 wee be eſtoppen thereby. 11 H. 6. ry 7 . Ac . 
(b) IF the Son. b) Eſtoppel per Uerdi. 
himſelf by 


Pleading con- (0 4 E Man 00 not be eſto 2 b a T in found ernie 
ane the vieh! was not ſees ne 5 1 bt 1 9. p en ig by a 


Tenure of hi 


LENT IT t 11 the-Uncte 655 
without Iſſue, ſo that the Lands come: b ber e Wal Bot. be bound ereby, = : he e n 
to his Father. Op. LF 12. A. 6 7 Theſe Plat are continyed as in olle, under Letter 


1) Wage 35." 0h 1 Poll not be uur a Thit foutid dif my 
a Verdict in it was not Dain e be ae Thing: 922 by eter 4 


a former Sat 82 i 15. 
Action nk one of the Plaintiffs, ane e Action by him and another. Aide Show. 28, 29. 


6. Tf a Man pleads in an Aſlife, that J. S. made a Feoffment af- 
ter the Death ok M. by Deed: and the Plaintiff, that he made the 
Feoffment by Deed in the Life of M. and the Jury find, that he 
mon the Feoffment by Deed in the Life of M. this Uerdick ſhall 

7 5 enant in another Aﬀton to ſay, that nothing palſed op 
th ed; fo? that was put in Jſſue, and not only the Time; 


(1) Br. Eſtop- It nothing — by the Deed, it was no Feoffment, Contra 0 
pel 140. 8. C. 32 Aſſ. 9. 
3 * In 


all 


; 
, 
| 
| 
| 


_ 2 
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7. Jn an Afſiſe, if the Tenant pleads to the Afliſe, and puts in 


Evidence the Deed of Feoffment fo2 the Plaintiff, upon which it 


is found his Deed; he ſhall not after be received to deny the 
Deed, fo2 this conduces to the Jfſue, and he may have an Attaint 
of this. 32 Af. 9. | 


. * 5 


—_—_— 
—_— 


Eſtoppel by Verdid 


(Y) What Perſons ſhall be eſtopped. S&H 


I. * an Aſliſe againſt Baron and Feme, if they plead that 7. S. 
made a Feoffment in the Life of M. by Deed, upon which 
they are at Iſſue, and it is found againſt the Tenant, after the 
Death of the Pusband in another Action, the Mike ſhall not be 
received to ſay, that nothing paſfed by the Deed againſt the er⸗ 
dict, fo2 this was put in Iſſue; fo2 it nothing paſled he made no () Br. Egop- 
Feoffment, Contra (a) 32 Aſſ. 9. pel 140. S. C. 


— — 


Nr — 


Eftoppel by Specialty. 
(Z) Who ſhall take Advantage of an 
Eſtoppel by Specialty. 

| | Stranger. 
1 jan grants by Indenture the Wardſhip of the Land c 
Ee Ed ir Con of nap or tbe Land of 


im in it Þeir of W. S. J. S. ſhall not eſtop the G2anto? by this In⸗ 
enture, becauſe he is a Stranger to the Deed; 30 E. 3. 21. ad⸗ 


judged. 


, ths. 11. C2... 1 1 — 
pF A. N * 


(A) How long the Eſtoppel ſhall con- 
tinue. 


x. (b) J a Man leaſes fo2 Pears by Indenture to the Tenant of (bj4 Co.54.b. 
the Land in Fee, this ſhall be no Eſtoppel after the Years rar 
expired. Co. 4. Rawlins 53. b. (c) London 54. Co. Lit. 47. b. contra (c James 


(d) 14 H. 6. 22. b. admit, | 1c forge 
Cro. El. 36. adjudged, Moor 181. pl. 323, adjudged, 1 And. 128. S. C. adjudged. (d) Br. Eftoppel 


96, 109, 221. S. C. Fitz. 32. S. C. 


2. Tf a Man leaſes Land by Indenture fo2 Years, which he 
bath by the Mardchip of J. 8. Son and Heir of W. S. as 2 
; 4 an 
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(a) 13 Co. 62. 
8. P. 
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(B) In what Caſes there ſhall be an 
Eſtoppel. 


Where it paſſes by Way of Intereſt, - 


r. F the Cenant of the Land and a Stranger join in a Leaſe fo 
Years oy Indenture; this is the Leaſe only of the Tenant, 
and the Confirmation of the Stranger, and yet the Leaſe as tg 
the Stranger operates by Concluſion, Co. Lit. 45. | 
2. Jf Baron and Feme leaſe fo2 Years by Indenture rendzing 
Rent, where the Þusband had all the Eſtate in the Land, and the 
like nothing, after the Death of the Þusband, the Leſtee in an 
Action of Debt to2 the Rent, bꝛought by the Wife, ſhall not be 
eſtopped to ſay, that at the Time of the Leaſe made the Mike 
had nothing in the Land; fo2 this ſhall not enure by (Way of E- 
ſtoppel, in as much as this enures by Way of Intereſt, Mich. 42, 
(> Cto. Eliz. 43 El. B. R. between (b) Brierton and Evans adjudged, 


700, 701. . 
S. C. adjudged, and vide 1 Rol. Abr. 872. pl. 6. 


(e) 2 Rol. 3. (e) Jf A. be ſeſſed of ten Acres, and B of ten other Actes, and 
ave: . e they join in a Leaſe fo2 Years by Indenture, theſe are ſeveral 
= Leaſes, accozding to their ſeveral Eſtates, and the Indenture ſhall 
not eſtop him, in as much as it pafſes by Way of Jntereff, Co. 
it. 45. | | 
%) 2 Rol. (d) 4. So if two Tenants in Common of Land join fn a Leaſe 
Abr. 64. G.z. ko; Pears by Jndenture, pet theſe are ſeveral Leaſes, and no E- 
Es ſtoppel fo2 the Cauſe afozeflaid. .- 
ce) 5. But if two Coparceners join in a Leaſe fo; Years by Jt: 
Fol. 573- Deniture; this is but one Leaſe, becauſe they have not ſeveral Free- 
S holds, but ſhall join in an Aifſe. 
64. G 4.8. P. | | 
©) Rel Abt. 6. (f) Ik two Tointenants in Fee, 02 fo2 Life, join in a Leaſe 
64.6.5.S.P. fo2 Pears by Indenture, reſerving Rent to one of them, it ſhall 
enure to him only by Eſtoppel by Fozce of the Jndenture ; but o⸗ 
therwiſe it would be, if by Parol o2 Deed⸗Poll. Co. Lit. 47. 
7. Ik the Husband conveys Land to the Uſe of Himſelf and his 
Tlike, and the Heirs of their Bodies begotten, fox the Jointure 
of the Wife, the Remainder to his right Heirs, and after dies, 
leaving Illue B. and after B. being the Jfſue to whom it ought to 
deſcend in Tail after the Death of his Mother, and the Reverſion 
in Fee being deſcended to him, levies a Fine come ceo, &c. to D. 
in Fee; this ſhall enure by Eſfoppel to bar B. to claim the Jntail 
after the Death of his Mother, and alſo ſhall enure to pats the 
Reverſion in Fee to D. fo that D. may enter on the Wife if ſhe 
2) For this Makes any Olilcontinuance againft the Statute (g) 11 H. 7. Co. 


vive my 24 (h) Sir George Brown's Cale adjudged. 
cond Part; 80, | | i 4 . 
the Commeut upon this Act. (h) 3 Co. 51. b. S. C. Cre. El. 514. S. C. Moor 455. pl. 624. S. C. 


4 ä 8. (a) If 


not 


UN 


279 


* 


3. (a) Tf A. Leffee fo2 the Life of B. leaſes fo2 Pears by Jnden: (a) Dal. 26. 


ture, and after purchaſes the Reverſion in Fee, and after B. dies E 
within the Term, A. may avoid this Leaſe, becauſe it takes effet ol. 69. L. P 
by Cay ok Intereſt, and is determined by the Death of B. (b) Co. and vive 


Lit. 47. b. | 


Moor 1 27. 


| e 7 PREY | . . Hetl. 91. 
(e) Salk. 275. 8. C. cited, and the Reaſon ſaid to be; becauſe Tenant for Life had a Freehold; and 45 Leaſe 
would need no Eſtoppel if the Life endured. 


9. If one makes a Leaſe for forty Years, and an Year after, by Inden- 
ture, makes another Leaſe for forty Years of the ſame Lands, this is good 
for thirty-nine Years by Eſtoppel, and for the other Year by paſſing the 
Intereſt ; and this was {aid to be the Caſe of concurrent Leaſes, which are 
all of them as to Part good by Eſtoppel. Gilman and Hore, Mich. 4 Will. 
& Mar. Salk. 275. adjudged: 


* 1 8 1 — s 8 % 


— — 
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ſtoppeli. 
The ſeveral Kinds. 


1. T Here be three ſeveral Kinds of Eſtoppels, by Matter of Record, 
by Matter in Writing, and by Matter u Pais. Co. Lit. 352. a. 

2. By Matter of Record, viz. by Letters Patent, Fine, Recovery, 
Pleading; Taking of Continuance, Confeſſion, Imparlance, Warrant of 
Attorney, Admittance. Co. Lit. 352. 4. | | 

3. By Matter in Writing, as. by Deed indented, by making an Acquit- 
tance by Indenture or Deed-Poll, by Defeafance. by Indenture or Deed- 
Poll. Co. Lit. 352. 4 | 6 

4. By Matter i Pais, as by Livery, by Entry, by Acceptance of 
Rent, by Partition, by Acceptance of an Eſtate. Co. Lit. 352. a. 


Efoppels. 


(c) How Advantage may be taken theredf, ew 


| rer 02 not, 
t. EN which bind the Intereſt of the Land, (d) as taking a _ hag 
Leaſe of a Man's own Land by Deed indented, and the like, Style * 37. 4 


(e) being ipecial'y found by the Jury, the Court ought to adjudge ac- Salk. 2. 
cording to the ſpecial Matter; for tho* Eſtoppels regularly muſt be (d) Rawlin's 
pleaded and relied upon, with an apt Concluſion, and the Jury is ſworn Cafe S. P. 


ad veritatem dicendam, yet when they find veritatem facti, they purſue eo Je 
well enough their Oath, and the Court ought to adjudge according to Sutton g Caſe 
8. P 


Law. Co: Lit. 22 J. a. A F. 
and Court divided, 1 Leon. 206. Savil 98. Court divided, Ow. 96. James Caſe, Moor 181. Cro. El. 36. 
Morrice and Iſham, Cro. Car. 109, 110. Hetl. 83. Cart. 155. cited. (e) That the Jury muſt find 
ſuch Matter of Eſtoppel on Pain of an Attaint. Pleadal and Pleadal, Moor 96. pl. 238. 2 Leon. 159. 
Cro. El. 36. cited, 4 Co. 53. cited, Lit. Rep. 271. cited, 273. and vide 1 Leon. 156. 1 And. 118, 119, 


Dyer 147. pl. 73. 3 Leon. 209. 4 Inſt. 207. 
2. If 
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| : Eſtoppel. | 


(a) 3 Leon. 
100. S. C. 


(b) 2 Brownl. 


149, 150. 
Palm. 19. 


(d) And 
there foꝛe if 
one by In⸗ 
denture 
takes a 
Leaſe of his 


2. If A. as Adminiſtrator of B. brings Debt upon a Bond by the De. 
fendant, made to B. his Inteſtate, dated 4 Apr. &c. and the Defendant 


nn * 


pleads, that B. died before the Date of the Bond, and ſo it js not his 


Deed, and thereupon Iſſue is joined; the Jury may find that the Defen. 
dant delivered it as his Deed, 1 Apr. Ec. when B. was living, and there. 
upon the Court may adjudge it to be his Deed ; for tho? the'Obligee in 
Pleading cannot alledge the Delivery before the Date, becauſe he is e. 
ſtopped to aver againſt any Thing expreſſed in the Deed ; yet the Jury 
cannot be eſtopped, becauſe they are {worn to ſay the Truth. Hil. 26 F. 
lis. (a) Goddard's Caſe, 2 Co. 4. b. adjudged per totam Cur. 

3. (b) Burt the Jury cannot find any Thing againſt what the Parties 
have in the Record admitted, tho' the Truth be otherwiſe ; for the 
Court may give Judgment upon what is confeſſed by the Parties, and the 
Jury are charged only with Things in which they vary. Hild. 26 El. in 
Goddard's Caſe, 2 Co. 4. b. per Curiam. 

4. If upon a Writ of Error it be affigned for Error, that the Plaintiff 
died before Trial, and Ifſue thereupon taken ; the Plaintiff in Error, by 
his Pleading to the Action, is eſtopped to give in Evidence, that the 
Plaintiff died before the Action brought. Comb. 446. per Holt Ch. Juſt. 
at the Sittings at Guildball, 22 Fune 1697. But the Defendant in Error 
pleading, uod adhuc in plena vita exiſtit, & hoc, Ec, he ſeemed to have 
let the Plaintiff looſe from the Eſtoppel, and the Evidence was admitted ; 
tho' it might have been otherwiſe, if he had ſaid ab/q; hoc, that he died 
between the Action brought and Trial. 


pr — 


8 E/toppel. 
(c) Ought to be mutual, 


1. IN Debt by a Man and his Wife for Rent on a Leaſe by Indenture 

made by her and her former Husband ; the Defendant may plead, 
that the former Husband was fole ſeiſed, and the Wife had nothing at 
the Time of the Leaſe, and ſhall not be eſtopped, (d) becauſe an Eſtop- 
pel ought to be mutual, and the Deed of a Feme Covert could not bind 
her. Mich. 41 & 42 Eliz. between Brereton and Evans, Cro. El. hoo. 
adjudged. | 


own Land from an Jufant oz Feme Covert, it is no Eſtoppel, Cro. El. 37. and vide 1 Rol. Abr. 871. 
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pl. 33 
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(a) (b) EItray 15 N, ben. 
5 0 19. pl. 27. 


— And the 
Reaſon there - 
» of. Godb. 1 50. 
| ; (b) If I take 
| | r . | a Stray, and 
(A) What Things. a Stranger 
; takes it from 
me, I may 
— | have an Ac- 
1. () OMlans may be taken as ſtrays, (d) 7 H. 6. 27. b. 8 
Owner cannot, becauſe by my Taking, the Property was deveſted out of the Owner. 1 Brownl. 236. Winch 
68. (c) No Fowl can be Strays but Swans. 4 Inſt. 280. d) Br. Eftray 3. S. C. Fitz. Bar. 6. S. C. 
7 Co. 16. b. S. C. cited. 
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(B) The Goods of (e) whom ſhall be © &«« 
{aid to be Eſtrays. Common i 


where taken. 


1. IF the Goods of the King ſfray into the Pano of a common Zr. **» 3- 
1 Perſon, and there remain fo2 an Pear and a Day, with P2o- 7 
9 &c. pet they are no Straps, fo2 the King ſhall not loſe 
them. 39 E. 3. 4. | | ; 
2. So if the Chattel of J. S. ſtray into the Mano? of the King, 
and the King ſeiſes it, and after, befoze the Pear, it ſtrays into the 
Yano? of a common Perſon, and there remains fo2 an Pear and (0 22— 
a Day after Pꝛoclamation, pet this chall not bind the Wing. Pi Ebay z. 
(f) 39 E. 3. 4. but quære. Ke: 
3. The Goods of an Infant, Feme Covert, Executrix, Man in Priſon, 
Sc. may be Strays, and if proclaimed, Sc. they ſhall be bound. 5 Cy. 
108. 6. b | | 
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(C) (g) Proclamation. Gus 


A . IEP be mage in 
:. JF the next Warket-Town be in another County, than where 2 
the Stray is ſeiſled, quære, whether the P2oclamatton ought ing, ac three 


to be there. | ſeveral Days. 
fo 7 JOG 13G | i 4 BAD T3; 40 N. Bendl. 19. 
pl. 27. — In reaſonable Time, Winch 68. — In ſuch Proclamation it ought to be ſhewed, whether Hort 


Sheep, c. and Nr ſeiſed, ſo that the Owner may know where to reſort for. his Cattle, Godb. 151. per 
Daniel. — As*to making Proclamation in the Church, vide Bzownlow and Lambert, Cro. El. 716: 
Fitz, Eſtray 3. Br. Eſtray 4 a "ae | ls th 
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there. 


ſtray.” 
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(D) Eſtray. 


i. FF, Swans ſtray into my Tater, and J ſeiſe them, and a 
* Fol. 879: 1 Stranger, who by Cuſtom hath a Right to put his Swans 
there, takes theſe Swans of his own. Tlrong, and after puts them 
into the Water as his own Swans, and gives Notice, pet J map 

take them again. 7 H. 6. 28. | 


2. It the Chattei of J. 8. ſtrays into the Mano? of the King, 


- 


and he ſeiſes it, J. S. cannot take it again within the Pear, bekoze 


(a) Fitz. E. He Hath pꝛoved it to be his Chattel. (a) 39 E. 3. 4. ((b) Quere this, 


tray 3.8. C. f02 how can he make J2oot;) 


Br. Eſtray 3. 
8.0 (b) That the Law takes no Notice of any Proof but by twelve Men. Wide Taploz and James, 
Godb. 250. and vide 5 Co. 108. a. 27 Hen. 8. cap. 7. —— But in the Caſe of a common Perſon, if the 


Owner makes any reaſonable Proof, as if he ſhews the Marks, ec. it is ſufficient, and the Party ſuo periculo 
ought to deliver the Stray, and the Owner cannot be put to his Oath. Godb. 250. Noy 144. But by the Cafe 


of Hentp and Walſh, 1 Salk. 686. the Owner may ſeiſe his Horſe where he finds him, without telling any 


Marks, or making any Proof of the Property, which may be done upon the Trial. 


3. If my Eſtray ſtrays out of my Manor, and goes into another Manor 
ic) This the Day before the Year ended, (c) I cannot enter into the other's Ma- 


ſeems to be nor to fetch it out. Trin. 8 Fac. in the Caſe of Harvy and Blackdole, 


intended 1 Brownl. 236. 
where the | 
other Lozd had ſciſed oz claimed it, Winch 68. Hut. 67. 12 Co. 100. 


FRY 9 
— 


Abuſer. 


%, Tis (d) (E) How the Lord ought to demean 


miſ- printed in | . 

the Original, himſelf. 

being (C) 0 | 

I. 15 an Hoſe be taken as a Stray, the Lozd who takes him can⸗ 
not wo2k him within the Pear, fo2 within the Pear and Day 

(e) Baghaw he Hath no P2operty in him, Hill. 4 Jac. B. R. between (e) Bagſhaw 

and Seward and Gallard adjudged, | 


Cro. Jac. 147, 148. adjudged, tho” it was ſaid to he the common Courſe to uſe ſtray Horſes with Withies about 
their Necks, but the Court held it to be an Abuſe. Yelv. 96. S. C. adjudged, Noy 119. S. C. adjudged, 
12 Co. 100, | 


\ 


2. Ik a Cow be taken as a Stray, it may be milked within the 

Pear, becauſe ſhe will be the better fo2 that, and it tends to the 
Peeſervation of the Cow; fo? he that takes a Stray.ought to find 

| t Uiituals, and to ptovide that it doth not 
(t) But for good Keeping, (f) but otherwiſe it is of a Diſtreſs» Hill. 4 Jac- 
this vide my B. R. in (F) Bagſhaw and Gallard's Caſe per Curia. 


ſecond Part 
648. pl. 8. (f) Noy 119. S. C. and S. P. and faid a Man might ſhear a Stray. 


3. It is no good Caſom, that when a Stray te taken within 


the Manoz, that the Baillff ſhall put it in a great Mooz, Part of 
the Yano, fo2 its Suſtenance,. and that it ſhall remain there du⸗ 
ring the Pear; and if it be unruly, that it ſhall remain kette 
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till it be gentle. Mich. 8 Jac. B. between (a) Harvy and Blackdon (a) 1 Brown. 
per Curiam. | Bi 7236. S. C. 

: ASL SEE NGITS: 51 | but S. P. does: 
not appear. Winch 67, 125. S. C. cited to be adjudged; and that the Reaſon given by Toke was, becauſe le 
ſhould be paid for the Damage he did. | | 


4- But at an Alliles apud Sarum, 1621. between (b) Ptedall and % wien 
Coſmore, in Trover and Converſion, it was ruled upon Evidence, „ dem. © 
by Tanfield Chief Baron, that if a Stray being a Colt, after Po- bes C. where 
clamation, be unruly, ſo that it cannot be kept within the Fences, Winch, But⸗ 
(the Fences being in good Repair) it may be croſs-fettered, and vn be 0” 


rhat this lawful; tho! the Vear-ve not bone in as much as be Napalm 


ought to keep it lake, and is anſwerable fo? it if it be (c) loft; him as his 
Hobart cont. becauſe he ſhould be paid for the Meat and Damage. Hut. 67. 8,0. (0 In the Otigiza! is 


15 perde. 


5. Ik a Strap be ſeiſen, and Pꝛoclamation made, the Lozv of 

the Yano? (d) map juſtiky the Detaining of it cill (e) fumttent a⸗ 
mends made by the Owner koz the Paſture during the Time ok Noy 119 
its being there; and if the Loꝛd requires moze fo2 Amends than is Winch 68s. 
reaſonable, yet it the Owner does not tender ſufficient Amends faz but fr this 
the Paſture, the Retaining of it is lawful. At the Aſſiſes apud Sa- oo Nel. 
rum, 1621. between Pledal and Coſmore, ruled upon Evidence in 4 J 25. 
Trover and Converſion, by Tanfield Thief Baton, then Judge of tere. 
the Aﬀtiſes, New Entries t70. a. | | | e) The Party 


. Fd = 2 1 Y: _ ought to de- 
mand the Amends at his Peril, ſo that the Reaſonableneſs may be athudged by the Court. Noy 144. 


6. If the Bailiff of a Manor ſeiſes a Stray, and proclaims it, he ought 
not after to deliver it over to another to be kept, till Proof made to 
whom it belongs, and Satisfaction made for its Meat. Paſch. 5 Zac, be- 


tween (f) Taylor and Fames, Godb. 150. in Replevin by the Owner, ad- Lc art 
judged that the other could not detain him till, Oc. ed, 


7. A Stray (g) ought to be kept within the Manor where ſeiſed (which (g) Winch 68. 


may extend into ſeveral Counties) and upon Lands in the Poſſeſſion of the 


Lord. Paſch. 5 Fac. in the Cafe of (h) Taylor and James; Godb. 150. (b) Noy 144. 
adjudged. | Sd 


Who ſhall have it. 


1. If there be two Tenants in common of a Manor to which Strays 
belong, and a Stray happens, they ars Tenants in Common of that; and 
if one takes it, the other hath no Remedy but to take him again. Co. 
Lit. 200. a. | | 

2. But if by Preſcription one is to have the firſt Beaſ®happening as a 
Stray, and the other the Second, an Action lies if one takes that which 
belongs to the other. Co. Lit. 206. 4. "0 

3. If a Stray happens within the Wife's Manor, and the Husband dies be- 
fore Seiſute, rhe Wife ſhall have it, and not the Executorstof the Huſ® | 
band; (i) for the Property was not in the Wife before Seiſure, Ch. Lit. 35 1. O dr. 

: reſpaſs 

ties foz the Lozd befoze Deiſure, where a Stranger takes the Strap. F. N. B. 91. N. Crs. = 1 19. 
—— So Trover, 2 Keb. 589. | 


4. If Leſſee for Life of a Manor ſeiſes a Stray, and dies before the 
Year and Day paſt, the Execùtors of the Leſſee ſhall have it, and not 
he in Reverſion; for tho' the Leſſee had not the abſolute Property in 
his Life, yet when the Year is expired, the Property ſhall have Relation 
to the Time of the Seifure. I. 4 Ed. 6. Moor 11. pl. 43. 3 


| 
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Eſtray. 


1 — FU 


F. If one ſeiſes a Stray within his Manor, and proclaims it according to 
Law, and within the Year and Day lets the Manor, with all Royalties 
*and Liberties, the Leſſor, after the Year and Day, ſhall have it, for the 
Property relates to the Time of the firſt Seiſure. 12 Co. 100. per Breton 
Juſtice, but all the Juſtices were againſt him, becauſe the Property of 
the Stray was not altered before the Year and Day. 


Pleadings in Relation thereto, 


1. If one juſtifies the Taking a Mare as a Stray, and does not alledge 
the Mare came as a Stray, the Plea is not good; in the Caſe of Haryy 
and Blackdole, 1 Brownl. 236. | 

2. In a Juſtification for Taking his Horſe, which had been ſeiſed as a 

(a) The Par- Stray, it is ſufficient to ſay, he tendered Amends generally, (a) without 
ty ought to expreſſing any certain Sum, for he was no Wrong-doer, and it is impoſ- 
demand the ſible he ſhould know how long his Horſe had been in the Lord's Cuſto- 
Amends at - 

his Peril, dy; but it ſeems he ought to ſhew the Amends tendered was refuſed, 


ſo that the Mich. 4 Ann. between Henly and Walſh, 2 Salk. 686. per Curiam. 
Beaſonable- 3%, | 
neſs map be adjudged by the Court, Noy 144. -— Iſſue joined upon a Tender of Amends, Co, 
Entr. 170. 


3. If he ſays he demanded the Horſe proferendo ſatisfattionem, this is 
ſufficient, and a direct Affirmation, as in the Caſe of Warrantizando Ven- 
didit. Mich. 4 Ann. between Henly and Walſh, 2 Salk. 686. per Curiam. 


* 


© Eveſque. 


(A) (b) What. 


F a Pan be elefed, and the Tempozalties granted to him, 
pet he is not Biſhop befoze Conſecration. 41 E. 3. 6. 46 E. 
3. 32. quære, fo he may refuſe to be Biſhop after Election, 
and befoze Conſecration, but not after. (c) 41 E. 3. 5. b. 
their Deaths; for Liberty of making their Wills, vide 4 Inſt. 338. 
vx without a Biſhop: 2 And. 168, 
Ko | 


Ras. Bichop ele, befoze Conſecratioh, is no Biſhop, 11 H. 4. 


3. A Biſhop elect may fit in Parliament as a Lord thereof. 4 Int. 47. 


4. A Biſhop, after he is choſe (d), Sc. and before he is conſecrated, 
(e) may certify an Excommunication, for by his being choſe, the Power 


of the Guardian of the Spiritualties ceaſes. 8 Co. 69. a. 


Palm. 473: | 
Caſe of Evans & al' verſus Aſcuith. Palm. 457, 458, &c: Lat. 31, 233. Noy 93. 


5. When a Biſhop is tranſlated, the old See is not void till that Elec. 
tion is confirmed; for tho? he be elected, the King may not conſent, or 
the Archbiſhop confirm, and he ought not to loſe his old Preferment be- 
fore the new gained. Salk. 136. 


6. And in Caſe of a Creation, the old Preferment is not void till Cons 
ſecration. Salk. 137. | 


(B) (f) Who may elec; 


% 7. The Patronage of all Biſhopzicks is in the King, tho 
he hath given a Conge to the Chapters to elet them, 17 E. 3. 40. b. 


101, 102. Cro. Jac. 552, 553. 


4 (h) Jn antient Time the King gave the Biſhopzicks. 17 E. 3. 
40. b. | 


e 
Fol. 880. 


SN 

(a) By the 
antient Law 
and Cuſtom of 
England, 

a Biſhop could 
not make his 
Will of his 
Goods and 
Chattels co- 
ming of his 
Biſhoprick ; 
and what they 
agreed to give 


the King after 
(b) That a Cathedral Church can- 
(c) Fitz. Quare Impedit 129. S. C. Br. Preſentment al Egliſe 3. 


(d) By this; 
I ſuppoſe, 
is intended 
confirmed. 


(e) But foz what a Biſhop may do bekoze Conſecration, vide the Argument tu the 


(f) Aide 
Biſhop of Of» 
ſozp's Caſe. 

Palm. 22, 23, 
ec. 

1 Rol. Rep. 


(g) This in Bolle is pl. 3. and continued accordingly. 


(h) They 


were donative 
per traditio⸗ 


nem baculi & annuli, Co. Lit. 344. a: 


9. And after the King gave a Conge to the Chapter to eleit them, 
17 E. 3. 40. b. | 

10. 1 E. 1. Rot. clauſo Memb. 11. in dorſo, there is ſuch Pꝛoteſta⸗ 
tion made by the King, Cum Ecclefia Cathedralis viduatur, & de jure 
debeat & ſoleat de conſuetudine provideri per electionem canonicam ab 
ejuſmodi potiſſimum celebrandam Collegiis, capitulis & perſonis, ad quos 
jus pertinet, petita tamen prius ab illuſtri rege Angliæ ſuper hoc licentia 
& obtenta; & demum celebrata electione perſona electa Eid. regi habeav 
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præſentari, ut idem Rex contra perſonam ipſam poſſit proponere i quid 
rationabile habeat contra eum. And the Pꝛoteſtation is further, that 
if the Pope makes P2oviſion, without ſuch canonical Eletfon, the 
King ſhall not be bound to give him the Tempozalties; vet there 
of O2ace, fo2 the Time pꝛetent he gave the Tempozalties to the 
Abbot eleft of Canterbury. Vide the like 11 E. 1. Rot. finium M. 5. 

fo2 the Abbot of Sr. Auguſtine Canterbury, &c. vide this at large. 
11. All the Archbiſhops and Biſhops have been founded by the Kings 

K of England, and hold of the King per Baroniam. Co. Lit. 9. a. 344. a. 
12. The Biſhopricks in Wales were founded by the Princes of Wales, 
and the Principality of ales was holden of the King of England as of 
his Crown, and when the Prince of J/ales committed Treaſon, Oc. the 
Principality was forfeited, and the Patronages of the Biſhops annexed to 

the Crown of England. Co. Lit. 97. a. 134. 4. | 

13. Heretofore, when Biſhops were to be tranſlated, there was no E- 
lection, becauſe they were ſaid to be married to the firſt Church, which 
Marriage could not be diſſolved but by the Pope's Conſent, which was 
to be obtained by Petition; and this was faid to be by Poſtulation, 
; Salk. 137. but per Curiam, this was ſaid to be an Uſurpation and againſt 
(a) Foz this Law, and reſtrained by 16 R. 2. and 9 H. 4. c. 8. and Tranſlations al- 
Rep + 14. ways are by Election, and not by (a) Poſtulation. 


— 
Mm 


hs. 


nnn 


(B) Who may elect a Biſhop, and who 
may be elected. 


Who may elect. 


b. be the Time of King Jobn, after the Death of Hubart, Arch: 
biſhop of Canterbury, the Covent elected another without the 
Licence and Conſent of the King befo2e obtained to elef, as they 
befoze had done, but amended this in another Election. Speed 493. 
2. The Election of Biſhop by the Dean and Chapter began by 
the G2ant of the King, but the G2ant was to eleck after Licence 


obtained, as appears by the Statute of 25 E. 3. Staturum de provi- 
ſoribus. Raſtal 325. d. 


(b) 2 Lit. 3. Cb) And Bing John was the firſt that granted it by his Char⸗ 
134. 4. agrees, (EC, dated 15 Jan. Anno 16. as it appears by Mathew Paris's great 
and ſays it was I{EO2Y 253. Da. 1. Dean and Chapter of Fernes 46. and Pre- 


after confirm- munire 90. 

ed by ſeveral , 

Acts of Parliament. —— But this Charter of King John did not extend to Freland, but after the whole Do- 
minion of Ireland (as well concerning the Church as Commonwealth) was eſtabliſhed to be governed by one 
Law with England, then the Courſe of the Regiſter was changed, and the ſame Courſe taken there as in Eng- 
land, 4 Inſt. 359. 2 Rol. Rep. 102. Palm. 23. — But in Ireland they are donative by Letters Patent at 
this Day. 1 Salk. 136. and for this vide the Caſe of Kevan Obzian & al' and Knivan, Cro. Jac. 552, 553- 
where it appears, that by a Statute made in Jreland, 2 Eliz. Power was given to create Biſhops by Patent, 
without a Conge d Ellier. 2 Rol. Rep. 101, 102. Palm. 22, 23. and vide 2 Rol. Rep. 454. 


(c) Fitz.Quare 4. The Pope may ele a Biſhop. (c) 41 E. 3. 5. b. admit 46 E. 


18 129. 3. 32 
45 

Fol. 881. 41 E. 3. 5. b. (quzre by whom this Election ts). 
W. The Chapter is to elet the Biſhop. 11 H. 4. 38. b. 


7. Hill. 8 E. 3. B. R. Rot. 23. The Archbiſhop of York ſummoni- 
tus per breve de Venire facias ad reſpondendum Domino Regi, fo the 


Conſecration of the Biſhop of Durham, ele Eiſhop wn — | 
3 N. 


If a Biſhop be elected, he ought to be confirmed by the Pope. 


cratic 
the 8 
King 
of 23 
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Conſent ok the King, and the Dekendant ſays he is a Peer of the 


li 
> Realm, and ought not to be compelled to anſwer per attachiamen- 
he tum & Diſtrictiones, ideo, &c. to which it is an{wered, quod contemp- 
re tus exceſſus & tranſgreſſiones prædicti tangunt uſurpationem e regii 
he contra coronam, per quod prædictum breve de Venire facias fuit inven- 
5. tum per conſilium Regis, quia in novo caſu novum remedium eſt appo- 
nendum, dies datus eſt ad audiendum judicium. | 
5 8. King William Rufus, after the Death of the Archbiſhop of 
Canterbury, kept the See without an Archbiſhop fo2 four Years, "Pp 
es, and (a) divers other Eccleũaſtical P2omotions then vacant, He (a) For this 
of - aſſumed into his own Hatids, putting to ſale the,free Rights of vide Ing. 15. 
he the Church. Speed 428. b. 1 | 
to 9. But H. 1. made a Law againſt Reſervations of Eccleſiaſtical 


Poſſeſſions upon Uatancies, Speed 435. | 

10. (b) The Manner and Order, as well of the Election of Arch- (b) i 2Co.7,8. 
biſhops and Biſhops, as of the Confirmation of the Election and Conſe. à notable 
cration is enacted and expreſſed in the Statute of 25 H. 8. c. 20. but by Cale to this 


Aas 
n. the Statutes of 31 H. 8. and 1 Ed. 6. they were made donative by the — 
iſt King's Letters Patent, both which Statutes are repealed, and the Statute 1 Rol. Rep. 


of 25 H. 8. yet remains in full Force and Virtue. Co. Lit. 134. a. 92. 
| . Palm. 22, 23, 


&c. 1 Jon. 160. 1 Salk. 136. 


11. There are four Things requiſite in making a Biſhop, Election, 
Confirmation, Conſecration, and Inſtallation. 1 Salk. 137. 


% 


— IONS 4. 1 * 
* 
* 


Biſbop. 


4 (C) How he may be elected. 
F 1. A Fter the Death of a Biſhop, the Pope reſerves to himſelf 8 { 
v the *Benefice of the Biſhopzick, and gives it to another, 1 1 
e this is an Eleſtion. (c) 41 E. 3. 5. admitted, _ --- | 
i= 2. Licence to chuſe a Biſhop; Rot. Rome. 15 E. 2. M. 7. i 
. 4 ena? FED 8 VVV il 
t 5 | i 
2 5 i! 
07 The Ob- | 
i Biſbop, (4) (e) Conſecration. 8 
[= ; . 1 tion of our Bi- 1 
f (D) Creation of him. ſhops anſwer. | 
a | \ HSE; (ef TEC. | bil 
Who may do it, Tranſlation 1 
. | there needs 9 | 
2 ö o new Con- 1 
a | I, Toe Pope may do it. 46 E. 3. 32. — A 3 j 
| v2, | 1 Jon. 0 Ws (1 
+ 1 Salk. 136. 2 Rol. Rep. 453. Latch 170. | 


2. Ring H. 1. baniſhed Thurſtan, Archbiſhop of York, fo? five 
Years, £02 receiving Conſecration of the Pope, but at laſt recetved 
him f02 the Pleaſhre of the Pope, and his Agreement to obſervs 
the Cuſtoms of the Realm; Speed 440. b. 458. d. MAI 
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Temporalties: 


a * g 

L 3 N _ 
- . ">a | - : —_— _ —— << - 
ang —_— 7 2 * —— —_ ”. — 


# *®% 


— ET OOO TI 


Eveſque. 


ä TY . 1 * * 2 D — —_—_— 


Temporalties. + 


(E) What Intereſt the Biſhop hath in 
the Temporalties betore Grant. 


x. 1 a Biſhop be elefed and confirmed, pet the Freehold of the 
| Tempozelties is not in him befoze Reſtozation made to him 
by the King. 38 E. 3. 30. b. 
2. But the Frechold is in the King, 38 E. 3. 30. b. 


1 - 4 8 4 4 1 * 3. * * th. 2 4 
— — — 


CTY (F) Grant of the Temporalties. 


(a) Co. Lit. 1. (a) ALL the Biſhops of Wales ate of the Patronage of the 
97. a. S. P. King of England, and he is to grant the Tempozalties 
to them, fo2 befoze the Tonqueſt, the Puncipality of Wales was 

held of the King of England, and by the Rebellfon and Foxfeiture 

; of the Paince, the Pꝛinctpality came to the King of England, bp 

(b) Fitz. Co. which the Biſhopꝛicks were annexed to the Crown, (b) 10 H. 4 6 
rody 7. S. C. 2. 11 E. 1. Rot. Clauſo, M. 8. Reſtitutio Temporalium Priori de W. 
per regem qui habet, &c. ratione Cuſtodiæ hæredis, &c. patroni dicti, &c. 


At what Time. 


3. The King may grant the Tempozalties after Ele#fon and 


100 Mo. * befoze Conſecration, (c) 41 E. 3. 5. b. admit, 


S. C. Br. Preſentment al Eſgliſe 3. S. C. * 


Hob. 


4. The King cannot grant a leſs Eſtate than in Fee by Refti- 
tution; fo2 if he limits no Eſtate, pet it is good, and the Law ſays 
it is a Fee; and if he limits that he ſhall have it fo2 Life oz Pears, 
this Limitation is void. Da. 1. Dean and Chapter of Ferneſs 45. 


* * 4 — 


(G) Inveſtiture. 


1. r Archbiſhop of Canterbury, depzibed divers Pꝛelates 
fo2 receiving Jnveſtiture of King H. 1. but after they were 
reſtoꝛed ex gratia (as he pꝛetended) by the Pope, upon Hearing of 
the Matter, Speed 436. b. E 
2. The Roman Synod made a Canon, that Jnveſtiture belonged 
to the Pope; but notwithſtanding this, King H. 1. uſed to give 
* as he gave it to Ralph, Archbiſhop of Camerury. 
peed 440. b. | 


— 
— 


3 | | (H) How 


li. 
8 


— 
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I Satk. 136. 


(H) How it ought to be. 


1. 1 the Time of Edward the Confeſſor, the Pꝛelates uſed to re: 
ceive Inveſtiture of the King, by Donation to them by the 
King of a Paſtozal Staff and a Ring, as Wolſtan did it, Matthew 
Paris. And ſo it was uſed in H. I. 8 Time. Speed 436. b. | | 
2. (a) Suffragans are inveſted by a Ring only without a Staff, (0 For what 


becauſe they are not fo fully Biſhops as others; Dr. Field 148. Suffagans are 
vide 2 Inſt. q. 


3. (b) At the firſt all the Biſhopricks in England were of the King's (b) —_ vide 
Foundation, and donative per traditiouem baculi, Ga eſt) the Croſier, which? n 


was the Paſtoral Staff & annuli, the Ring, whereby he was married to that they 
the Church. Co. Lit. 344. a. | —＋ on 
v the 


Clerks and People, and the making them, given to the King by the Counſel ok Lateran. Palm. 25. 


0 1 
— 


. 


(I) Metropolitan. 


T DE Pope would have Thurſtan, Archbiſhop of York, in the 

Time of H. 1. to be inſtalled (againſt all Right and Cu⸗ 

— dent pꝛoteſüng any Subjettion to the See of Canterbury. 
peed 440. 0. : 


the greater 
andthe Leſſer. 
Co. Lit. 13 3. b. 


Az Ex communication. 


(A) By what Words it may be. 


(b) In the O- H ENRY II. oꝛdained, that no Biſhop (b) ought to excommu. 

rigical is nicate any Man holding of the King in Chief, oz any other 

(J 21n8.63:, Of the Officers of the King, without his Licence. (c) This was 
one of the Clarendon Laws, Janus Anglorum 93, 52. Speed 457. 


— — 


In Diſability of Suits. 
(B) By whom it may be certified. 


x. Ns Letters of Excommunication are to be received in Stay 
H. 6. 1 


(d) Br. Ex- of Actions, unleſs under the Seal of the D2dinary, (d) 20 


commenge- 
ment 2. S. C. 


Br. Certificate d'Eveſque 1. S. C. Fitz. Excommengement 11. S. C. 


e) Co. Lit. 2. (e) An Excommunication under the Bull of the Pope ſhall 
34 8. . for not be received in Stay of Aitions., (f) 30 Aſſ. 19. adjudged, a 


that the Com- c N : 
mon Law diſallows of all Acts done in Diſability of any Subject by any foreign Power. (f) Br. Excom- 
mengement 11. S. C. | | p — e | 


(2) Cawdzy's 3. (g) Excommunication certified under the Seal of the (h) Com⸗ 
Caſe. 5 Co. millarp ſhall not be allowed. G) 20 H. 6. 1. adjudged, 
15. à. b. 


23. a. b. 26. a. (h) But a Biſhop may certify an Excommunication made by his Commiſſary or Official, 
for this is the Court of the Biſhop, and the Commiſſary does it in his Right. 8 Co. 169. a. (i) Br. Ex- 
commengement 19. S. C. Br. Certificate d Eveſque 1. S. C. Fitz. Excommengement 11. S. C. 


(k) Trollop's 4. (k) But in antient Time every Official or Commiſſary might cer- 


1 0 — tify, but for the Miſchief which enſued thereupon, it was ordained by 


Cro. Jac. 212. Parliament, that none ſhould certify Ex communication but the Biſhop 


S. C. but 8. P. only. Co. Lit. 134. 4. ; 
does not ap⸗ SE 
. whe. $5: The Chancellors of the Univerſity of Oxford or Cambridge, (1) may 
ther an Ex- certify an Excommunication, for they do it by the King's Charter. 6 Co. 


communica= 68. þ. | | 
tion bp the 
Chanceiloz of Oxford, foz not appearing to an Aſtion of Debt in his Court, could be pleaded, being 
a Spiritual Sentence in a Tempozal Cauſe, was doubted, tho' ſaid to be the Cuſtom confirmed by 
Parliament. 2 Rol. Rep. 487. —— That there cannot be an Excommunication in a Tempozal Cauſe, 
unleſs by Authozitp of Parliament, 2 Inſt. 527. —— Againſt the Bzeakers of Magna Charta and 
Charta de Foreſta, by 25 E. 1. cap. 4. Which vide 2 Inſt. 527. —— Againſt the Breakers of the Dta- 
tute de tallagio non condendo, made 34 E. 1. which vide 2 Inſt. 535. | | I 

2 | Com- 


l. 
8 


O "2 


. 
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__—. 


——_— 


-& Commiſſioners delegate by the King's Commiſſion upon an Appeal 

from a Sentence in the Prerogative Court of Canterbury, may certify an 

Excommunication under their Common Seal. Mich. 22 & 23 El. Dyer 
1. Pl. 4. 

3 The High Commiſſioners, by Force of the (a) 1 Eliz. and the Let- o whe 

ters Patents thereupon grounded, if competent, viz. Spiritual Men a) The 


might have excommunicated, and certified it as well as Commiſſioners de- the It - 


b , . which gave 
legate. 4 Iuſt. 327 | this Power 
was repealed by 16 Car. 2. cap. 11. 


— 


(C) How the Certificate ought to be 
made. 


1. (b) IF the pzincipal Cauſe of the Acton, fo2 which the Excom⸗ (b) s co. 68. b. 
munication was, does not appear in the Certificate, it 
ſhall not be allowed (it frems this is, fo2 that it may appear ta 
the Court, that the Spiritual Court had Jurisdiftton of the Cauſe 
fo2 which he was excommunicated). (c) 14 H. 4 14. bd. 0 Br by 
f ment 5. S. C. Fitz. 21. 8. C. 


2. (d) The Certificate ought to be univerſis Eccleſiæ filiis, 02 ta (d) 8 Co. 68. b. 


the Juſtices of the Court where the Suit is to be ſtayed. (e) 20 H. 00 h, k.. 
6. 25. commenge- 
ment 3. S. C. Fitz. 12. S. C. 


3. Ik the Certificate be to the King in Chancery, this is not ſuk⸗ 
ficient to ſtay a Suit in Banco. (f) 20 H. 6. 25. (f) Br. Ex- 


commenge- 
ment 3. S. C. Fitz. 12. S. C. 


(g) 4. The Certificate ought to contain the Day of Excommu- (e) Cro. Jac. 
nication, that it may appear to the Court, whether it was befoze 52 3: 
the laſt Continuance, oz not; otherwiſe it is not good, fo2 it can- 
not be helped by Averment. (h) 20 H. 6. 25. (b) Br. Ex- 


commenge- 
ment 3. S. C. Fitz. 12. 8. C. 


5. (i) If a (K) Biſhop certifies, that another Biſhop hath certified him, „ g, 68. b. 
that the Party who is his Dioceſan is excommunicated; this Certificate, Y 22 88.5 
upon the Report of another, is not good. Co. Lit. 134. 4. 8 Is the 

| Certificate it ought to appear he was by him excommunicated, Moor 775. 


6. If a Biſhop by his Letters teſtamentary, under his Seal, certifies 
quod ſcrutatis Regiſteriis invenitur contineri quod excommunicat. fuit, Sc. 
this is good, tho objected it was not poſitive, and only a Relation of 
what was found in the Regiſter. Trin. 24 Car. 2. between () 7ay and () 3 Keb. 17. 
Bond. 1 Vent. 222. adjudged. to Wh 60, 63. 


Pleading 
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292 Excommunication. 


Pleading in Stay of the Aclion. 


(D) By whom the Excommunication 
being made, it ſhall be a Stay of 


Actions, 


I. JF upon a Sentence in the Court of Rome, a Delegacy be 

made to the Archbiſhop of England, commanding him to cre: 
cute the Damages recovered, if the Party thereupon be ercom: 
municated by the Archbiſhop, this Ercommuntcation ſhail not be 
any Diſability of any Suit, fo2 that this is in Effet the Ercom: 
munication of the Pope, and the Archbiſhop cannot aſſoil him 
without Satisfation of the Damages, and ſo the Court hath not 

(a) Br. Fx- any to whom they may waite to afloil h 


commenge- 
ment 5. S. C. Fitz. 21. S. C. 


* 2. Foꝛ an Excommunication by the Pope ſhall not be anv Dif: 

A 8 of any Suit, becauſe the Court cannot wite to him to af: 
PF ſoil him, if the Cauſe does not belong to him. 14 H. 4. 14. 
| 3. A Man ſhall not be diſabled by any Excommunication, unleſs 
it be made by ſome Biſhop who is within the Realm, to whom 

(b) 2 Inſt. 623. the Court (b) may wite to aſſofl the Party, if there be Cauſe, 
8 14 H. (c) 6. 14. b. 
mifprimn 
TS as in the Original, and ſhould be 4. which vide Br. Excommengement 5. Fitz. 21. Co. Lit. 134. a. 


im, (a) 14 H. 4. 14. 


Baan. 4. If the Pope certifies an Excommunication, this is not ſuff- 
mengement 7. 49 K 0 e the Court cannot wzite to him ik there be Cauſe, 
. E. 0. 3. 

e) Where ke 5. A Certificate from the (e) Archdeacon is ſufficient by Cuſtom, 


hath ordinary Contra 8 H. 6. (f) 13. 

Juriſdiction, Wn 

and is the immediate Officer of the Court, as the Archdeacon of Richmond. Co. Lit. 134. (f) This is 
miſ-printed here as in the Original, and ſhould be 3. which vide Br. Excommengemeat 7. Br. Certificate 


d'Eveſque 26. 


6. None can certify Excommunication but only the Biſhop, unleſs he 
(g) And in be (g) beyond Sea, or in remotis, or one that hath ordinary Juriſdiction, 
* and is the immediate Officer of the King's Court. Co. Lit. 134. à. 
the Vicar NL. n ' T5! | 2 4:9 4 Sil: | 
General may certify, but the Court will be appziſed thereof by Matter of Becozd, viz. by a Writ 
out of Chancery to them direited, and not by the Surmiſe of the Party only, 8 Co. 69. a. 


(h) But if 7. If the Biſhop certifies the Excommunication under Seal, (h) tho" he 


he dies Log dies, yet the Certificate ſhall ſerve. Co. Lit. 134. 4. 
oze it is re⸗ wo | | 25 80 | „ 
ceived, it is worth nothing, but his Ducceſſoz ought to certify, 8 Co. 69. 2. 3 


(i) Lit. Set. 8. Gi) When the Plea of Excommunication is allowed, the Writ ſhall 


"che not abate, but the Entry is, quod remaneat loquela fine die quonſque, Sc. 
8 Co. 69. a. | 


8 (e) (a) (b) Ex- 


— 
—— — -- . 0 ” or © 


Excommunication. 


(E) (a) (b) Excommunicato capiendo. , 


PO wa | * eddle with 
I. [] VEE an Excommunicato capiendo, if it appears the Ex⸗ 2 aprt 


communication was oy an Archdeacon of a certain Place, 2 Man, or 
it ought to appear erp2eſly o2 impliedly in the Certificate, that the w ende 
Matter, fo2 which the Excommunication was had, was within his e, tee 
Jurisdiction, otherwiſe it is not good. Dy Repo2ts 14. J a. (c) Star- excommuni- 
ling's Cale. r ger 


8 N r continues in 
Contumacy forty Days, to certify, ac. Smith and Smith, Cro. El. 741. —— So it was in Caſe of the High 
Commiſſioners. Cro. El. 741. Cro. Car. 582. (b) F. N. B. 62. N. (e) 1 Rol. Rep. 434. S. C. 


2. If the Significavit does not mention, (d) That he was commorant (d) But vide 
in the Dioceſe of the Biſhop when excommunicated, the Party ſhall be: — . 
diſcharged. Mich. 39 & 40 El. Beamont's Caſe, Moor 467. pl. 667. Ls 194.” 
adjudged. '  Godb. 1 91. 

3. By the (e) Statute (f) 5 Elix. cap. 23. reciting, that great Offen- e) An Ex- 
ders had gone unpuniſhed for Want of good Execution of the Writ of communicato 
Excommunicato capiendo, the great Abuſe wheteof was, for that (g) it capiendo lies, 
was not returnable in any Court, who might judge of the Execution and tho not fo: 
Service thereof, it is enacted, that (h) every Writ of Excommunicato ca- EMI 
piends ſhall iſſue in Term-time, returnable in B. R. the next Term after tioned in 
the 'Teſte, having 20 Days between the Teſte and Return, and after this It, fo: 
ſcaled, ſhall be brought in B. R. and there (i) opened and (K) delivered it takes not 
of Record to the Sheriff, or other Officer to whom the Execution apper- care Bag 


. 88 Excommuni® 
tains; and then if not duly returned, or there be any Fault in the Exe- cato capiendo 
cution thereof, the Court ſhall amerce the Sheriff, or, Oc. at Common 

| Law, but 


gives it a greater Fozce in ſome Caſes. 1 Sid. 181. per Windham. (f) Cro. El. 144. Jn the Caſe 
of Garret and Fulwood, it was held per Cur', that this Statute is to be intended not only of Excom⸗ 
munication koz Criminal Cauſes, but in any other Duits fox Legacies, Pꝛobate of Wills, Tithes, 
Kc. — But in theſe laſt Caſes there ſhall be no Pꝛoclamations with Penalties. 2 Inſt. 661. 
(g) 3 Bulſt. 92. per Coke. (h) The Writ being returned in B. R. tho' foz none of the Cauſes men⸗ 
tioned in this Statute, pet the Pzoceſs thereupon ſhall ever afrer iſſue thence, and there ſhall be no Re⸗ 
loʒzt to Chancery foz a new Writ, 1 Rol. Rep. 174. per Coke. (i) It is enroUed there befo:e it goes 
to the Sheriff, Salk. 294. (k) The Party upon an Habeas Corpus diſcharged, Pleading, that it was 
not delivered. Cro. Jac. 567. Cro. Car. 583. 1 Sid. 285. 1 Vent. 309. — Whether it might be done up⸗ 


on Motion without any Plea. 1 Vent. 338. is doubted, and ſaid the Courſe had been both Ways, and 
vide 1 Sid. 165. 1 Keb. 613, 632. 2 Keb. 31, 300, 854. 


4. But at the Return of the Writ, the Sheriff, or, Sc. ſhall not be 
compelled (1) to bring the Body into Court, but return the Writ with a tv canner 
ſhort Declaration, how, and in what Manner executed, (m) ſo that the come into 


(n) Juſtices may proceed (0) according to the Tenor of the Act. | Cont dub 

| ; - DP Nateas * 
Corpus, and ik bzought in befoze the Excommunicato capiendo is returnable, he ſhall not be allowed to 
move to quaſh the Writ, Wilhop of St. David's Caſe, Salk. 294. Far, 56, 58, 59. and vide 1 Sid. 181. 
(m) A Non eſt inventus being returned upon an Excommunicato capiendo, and the Party being in the 
Marſhal's Cuſtody, it was moved, that he might be charged with one there, which the Court would 
not grant, becauſe he had no Day in Court by the {Urit ; tho' Holt agreed, if he was firſt taken, and 
then bzought here by Habeas Corpus to anſtver an Jttion, then he might be turned over to the Marſhal, 
and charged with the Excommunicato capiendo, fox there was a Pzocets out of the Court which gave 
him a Day, as the Excommunicato capiendo did not. Far. 114, 115. (n) The Power, which the 
Chancery befoze had, is by the It given to B. R. Far. 117. (o) Wekoze this It an Gxcommu- 
nicate could not be diſtharged in B. R. unleſs ſo pending a P2ohibition, but now that Court map 
quach the Writ of Excommunicato capiendo, oz award a Superſedeas, becauſe they are Judges of the 
Cauſe, and have it befoze them, King and Fouler, Salk. 297. and there ſaid the Party could not go in- 
to Chancery koz a Superſedeas. —— If by the Recital of the Significavit it appears there was no 
Cauſe foꝛ the Writ, the King's Bench may quah it, but not the Chancery, tho the Significavit be there. 
Biſhop of St. David's Caſe, Salk. 294. Far. 58, 60, 118. —— Wut vide 1 Vern. 24. where a Superſe- 
deas was awarded in Chancery, it being alledged that an Appeal was bzought, and Security given to 
proſecute it with Effet, the Lozd Chancelloz ſaying an Appeal was a Superſedeas of it ſelf, —— But 


( I) The Par- 


by Moor 849. pl. 1155. tho' an Appeal ſuſpends the Sentence on which the Excommunication was 


had, pet it does not ſuſpend the Excommunication. 1 Rol. Rep. 378. 


-& F 5. And 
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5. And by the ſame Statute, if a Non eft inventus is returned, a Capias 
ſhall iſſue out of the King's Bench, returnable there in Term-time, two 
Months at leaſt after the Teſte, with Proclamation to be made at the 

County-Court, Aſſiſe, and Gaol-delivery, or Seſſions, at leaſt ten Day, 
before the Return, that the Party yield his Body to the Gaol of the 
Sheriff, or, Ec. and there remain as a Priſoner, according to the Tenor 
of the firſt Writ, on Pain of 107. and if upon the Return thereof it ap. 
pear the Party hath not rendered his Body accordingly, then another Ca. 
pias, with a Proclamation, as before, ſhall iſſue, with a farther Penalty 
of 201. and if upon the Return thereof, it ſhall appear he hath not ren. 
dered himſelf, then another Capias with like Proclamation and Pain ſhall 
iſſue, and ſo infinitely until he renders himſelf a Priſoner, which Pains 

ſhall be eſtreated, as by the Act is directed. 
(a) 2 Mod.13, 6. (a) By the ſame Statute in Vales, the Counties Palatine, e. 
where the King's Writ runs not, the Tenor of a Significavit (being on 
Record in Chancery) ſhall be ſent by Mittimus to the Head Officer 
there, within whoſe Juriſdiction the Party ſhall be reſiant, who ſhall 
then proceed againſt the Excommunicate as the King's Bench is aboye 

directed. 

7. And by the ſame Statute if in the Excommnnicato capiendo, the Party 
(b) 3 Mod. 42, hath not an (b) Addition, according to the Statute of H. 5. in certain 
43. Caſes thereby provided, or if in the $/gnificavit it be not contained, that 
Skin. 177. the Excommunication was upon ſome Cauſe, or Contempt of ſome original 
Matter of Hereſy, or refuſing to have his Child baptiſed, or to receive 
(c) Where the Communion, or (c) to come to Divine Service, or Error in Matter of 
one Excom- Religion, or Doctrine received in the Church of England, Uſury, Simo- 
municate foz ny, Perjury in the Eccleſiaſtical Court, or Idolatry, then (d) the Pains 
ep Barith- limited by Reaſon of ſuch Excommunicato capiendo wanting ſufficient Ad- 
Church, dition, or of ſuch Significavit wanting all the ſaid Cauſes, ſhall be void, 


may, to - and (c) by Plea allowed to the Party grieved. 
void the Pc- 
nalties of this Ait, plead, that he heard Divine Service in another Church, Ke. The King and Barns, 


3 Mod. 42. Skin. 176, 177. (d) Upon ſuch Plea the Penalties will be diſcharged, but not the 
Jmpziſonmerit. Hughs and Bendy, 1 Jon. 226. adjudged, Cro. Car. 197. adjudged, and vide 2 Jon. 89. 


1 Show. 16, 17. 3 Mod. 89. Queen and Sangway, Salk. 294. Far. 82, 83. tho' ſaid the Law was fozmer- 
ly taken to be otherwiſe, (e) It cannot be avoided otherwiſe than by Plea, Brown's Caſe, 
Latch 174. adjudged, Cro. Car. 197. cited, and vide 1 Rol. Rep. 174. Far. 83. 12 Co. 76. 3 Mod. 43. 


8. And if the Addition be with a Nuper of a Place, then upon the A- 
ward of a Capias with Proclamation, as aforeſaid, one Writ of Proclama- 
tion, without any Pain, ſhall be awarded into the County where the Of- 
fender ſhall be moſt commonly reſiant, at. the Time of Awarding the 
firſt Capias with Pain, and returnable with the ſame Capzas ; and if ſuch 
Proclamation be not made in the County where the Offender ſhall he 
moſt commonly reſiant, in Caſe of ſuch Addition of Nuper he ſhall incur 
no Penalty, for not yielding his Body, according to the Tenor aforeſaid. 


(0) her (e) Plea thereof. 


in ſuch Plea 
the Dap of . * ® bd 
the Excom- 1. IF in Pleading thereof the Defendant protulit bic in Cur. literas teſta- 


EN mentarias Epiſcopi S. que notum faciunt univerſis quod Scrutatis Regi- 
ought toha 3 N 3 0 8 "oe 
. ſteriis invenitur contineri quod excommunicat. fuit, &c. pro contumacia in not 


Cro. Jac. 82, appearing to a Suit for Tithes, Cc. it is good, for it is their Courſe 


N ſometimes to certify Excommumi cat ſub figillo ordinarii, and ſometimes per 
— here | | 

the Entry was, that the Defendant Venit & dicit, &c. 1 Vent. 222. Hales doubted, whether ſome Kind 
of Defence ought not to have been made, tho' full Defence need not. 


2 | | | literas 


Excommunication. 2.95 
literas teſtamentarias, as here. Trin. 24 Car. 2. between (a) Fay and (a) 3 Keb.t7, 
Bond, 1 Vent. 222. adjudged. 60, 63. 

2. An Excommunication is not to be pleaded in Abatement by Petit 
judicium de brevi, becauſe the Writ is not thereby to be abated, but 
ſuſpended ; and the Pleading (b) ought to be ſuſperderi non debet. Mich. (b) That the 


36 Car. 2. between Lord Sturton and Pierpoint, 3 Lev. 208. adjudged. Plea ought 


| | to conclude 
quod loquela remaneat fine die quouſq; &c. Lutw. 19, and vide 9 Co. 69. a. 


3. If one pleads an Excommunication by Judges delegate, and ſhews 
the Writ of Excommunicato capiendo, with a dg re in Cur. thereof, this 
Plea is not good, becauſe no Certificate of the ſaid Judges delegate was 
produced. Trin. 2 Fac. 2. Lutw. 17, Ec. adjudged. 


— 9 * 


When, and againſt whom it may be pleaded. 


I, TIF Bailiffs and Commonalty, or other Corporation aggregate of many, 
bring an Action, Excommunication in the Bailiffs ſhall not diſable 
them, for that they ſue and anſwer by Attorney. Co. Lit. 134. a. 
2. But if Executors or Adminiſtrators be excommunicated, (c) they (e Ss if one 
may be diſabled, becauſe they which converſe with a Perſon excommu- ot them only 


f ; be excommu- . 
nicate, are excommunicate alſo. Co. Lit. 134. 4. nicate. 


a 1 Lev. 208. 
3. If a Biſhop be Defendant, he ſhall not plead an Excommunication bebe 


(d) by the ſame Biſhop, (I ſuppoſe it's meant by himſelf) and it ſhall be (ay ©: by 
intended for the ſame Cauſe, if another be not ſhewed. Co. Lit. 134. his Commil: - 


ſary (who is 
as his Deputy) tho" it be foz another Cauſe than is then in Queſtion; 8 Co. 68. 


4. If the Defendant pleads, that the Plaintiff is ipſo facto excommuni- 
cated by 5 Edw.6.-cap. 4. for that he had ſtricken in a Church-yard, 
without ſhewing any Excommunication by the Ordinary, or under his 
Seal, (e) this is naught, for the Stature muſt be intended, (f) after a . vine, 
Sentence declaratory, or Conviction; for otherwiſe there would be no f her and 
Means for an Abſolution. Hil. 45 El. between Sonubam and Trundle, Cro. Hetl. 86. 
El. 919. adjudged. : Lit. * 

| and vide 

Dyer 275. pl. 48. ) That this Dtatute takes away the Neceſſity of any Sentence of Excom- 
munication, pet he that ſtrikes does not ſtand excommunicated till he be thereof convicted at Law, 
and this tranſmitted to the Dzdinary. 1 Vent. 146. -— That it ſhalt be intended after Sentence, 


0: due Trial and Conviftion, Vide Cro. El. 680. 


— — 


Where the Cauſe ought to appear. 


I. I by the Significavit it appears one was excommunicated for not an- | 
{wering Articles, and it does not appear what they were, it is not 
; 5 (g) 2 Jon. 89. 
good, Hill. 12 Fac. (g) Fox's Caſe, 1 Rol. Rep. 136. adjudged. S. C. cited. 
2. At Common Law the Writ of Excommunicato capiendo was always 
general, (h) pro contumacia, not containing any Special Matter, and re- (>) Far. 58, 
turnable in Chancery, and founded on the Biſhop's Certificate, (i) which 5 iu 6 1. 
ſet forth the Cauſe; and for the Inſufficiency of the Writ, the Party 8 Co. 68. b. 
could not be diſcharged, but by Superſedeas in Chancery. Mich. 12 Wil. 
between (k) The King and Fowler, Salk. 293. per Curiam. (k) Far. 58. 
| g. Bur S. C. cited. 


296 Excommunication. 


8 


ny 


3. But now the Cauſe muſt be ſer forth in the Writ, becauſe by the 

Statute 5 Eli. it is returnable in B. R. which would be to no Purpoſe, if 
G7 2 the Cauſe was not ſet forth in the Writ, ſo that the Court might 
117. S. C. judge of the Cauſe. Mich. 12 Will. between The (a) King and Fowler 
cited. per Curi am. 

4. If it be ſet forth in the Writ, that the Excommunication was py 
quibuſdam canſis ſnbſtraftion. Decimarum frve aliorum gurium Eccleſiaſticorum, 
this is uncertain and inſufficient, for the alia jura may be ſuch Matters as 
are out of their Juriſdiction, of which the King's Courts are to be judges, 

(b) Far. 57. and not themſelves. Mich. 12 Mil. between (b) King and Fowler ad- 
S. C. cited by judged, upon the Return of an Habeas Corpus, the Writ being quaſhed 
Holt. and Party diſcharged. 

5. So where in the Recital of the Significavit in the Writ of Excommu- 
nicato capiendo, it was for not paying the Coſts in quodam negotio puero- 
rum education five infiruttion* ſine aliqua licentia in ea parte prius obtenta; 
the Writ was quaſhed for Uncertainty, becauſe it might be a Teaching to 

e) Far. 58. fence or dance, and not Letters. Paſch. 13 Mil. between (c) The Queen 
S. C. cited. and Hill, 1 Salk. 294. 


(a) The Bi. (d) (e) Ablolution. 


ſhop's Zu⸗ 
thoꝛit y is 8 
ſaved by 1. DV the Statute of (f) Articuli Ceri, made 9 Edw. 2. the King's Let- 


5 he ek ters, thar the Ordinary ſhall abſolve Perſons excommunicated by 


be by the A certain Day, ſhall not ifſue, unleſs it be found, that the King's Liberty 
ſame Biſhop is prejudiced by ſuch Excommunication, | 

that excom- 

municated him, unleſs it be upon an Appeal. Moor 775. Cro. Jac. 83. — Who may do it out of 
his Dioceſe, Lat. 174. per Whiclock. . (f) It is ſaid there was a Miſtake in this Article, foz 
that no ſuch Writ was ever granted but where a Man was juſtly excommunicated, and taken upon 
an Fxcommunicato capiendo, and upon the King's Grit de cautione admittendo, &c. not delivered, fo: 
then a CUrit iſſued cut of Chancery to deliver him, 2 Init. 623. F. N. B. 63. C. — Oz if the Ex⸗ 
communication was unjuſt, as if foz a Matter not of Eccleſtaſtical Cognifance, koz then the Party 
had a CUrit out of Chancery to the Sherift to deliver him. 2 Init. 623. 12 Co. 76. —— That he mar 
have an Itton upon the Cafe, 12 Co. 76. 2 Inſt. 623, —— Oz the Biſhop may be inditted, 2 Inſt. 
623. —— So if an Excommunicate offers to perkozm the Sentence, and the Biſhop refules to accept 


it, and aſſoil him, he may have a Writ to the Biſhop, requiring him, upon Perfozmance of the Sen- 
tence, to aſſoil him, 2 Inſt, 623. | 


2, Tf one be excommunicated for not obeying a Sentence in the Ec- 
clefiaſtical Court; and upon this Sentence appeals to Delegates, and is 
remitted to the firſt Court, who Sentence him again, and there he. is 
excommunicated for Non-pertormance of that Sentence and upon the 
laſt Excommunication he appeals to the Audience, and then hath Abſo- 
lution ; this Abſolution for the laſt does not purge the firſt Excommuni- 
cation, and the Church was deceived in abſolving the laſt when the firſt 


(g) Harman was in Force. Paſeh. 14 Fac. between (g) Powel and Herman, Moor 849. 


and Powel, pl. 1155. adjudged. 
1 Rol. Rep. P 35 J 8 


377. S. C. adjudged, by which Bepozt it appears the Ablolution was Special, viz. as to this Excom- 
munication, and not general, that he ſhoutd be received in gremium Ecclefiz. - CE 


J 


2 | Cantione 
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Ex communication. 


Cautione admittenda. 


x. (a) Tf the Excommunicate being taken and impriſoned (b) offers ſuf- (a) 2 Inſt. 623. 
| ficient Caution or (c) Surety, to ſtand to and obey the Ordi- (b)The Par- 
nances and Rules of the Holy Church, and the Judges there, and Ordi- fr mult ten- 


nary, refuſe to take ſuch Caution or Surety, then he may ſue this the 3 is 
Writ to the Biſhop to admit his (d) Caution. F. N. B. 63. C. the Form not bound to 
of which vide there. | require it. 

1 IE | Raym. 226. 
(c) By 1 Bulſt. 122. they cannot take a Bond; but quære, and vide the Caſe of Biſhop of Exeter, &c. 
and Starr, 2 Lev. 36. Ray. 225, 226. 2 Keb. 814, 836, 848, 873. 3 Keb. 219. 1 Vent. 166. and vide 
6 Mod. 71. —— And if taken, how, and to whom it ought to be made, vide in the Caſe of the Bi- 
ſhop of Exeter and Starr, 2 Lev. 36. Raym. 225. 2 Keb. 814, &c. (d) How ſuch Caution may be 
taken, aud the ſeveral Maps of taking it, vide F. N. B. 63. H. Raym. 226. 2 Lev. 36. 


* 


4G Execution 
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3. But now the Cauſe muſt be ſet forth in the Writ, becauſe by the 

Statute 5 Els. it is returnable in B. R. which would be to no Purpoſe, if 
33 7 og the Cauſe was not ſet forth in the Writ, ſo that the Court might 
117. S. C. judge of the Cauſe. Mich. 12 Will. between The (a) King and Fowler 
cited, per Curiam. 

4. If it be ſet forth in the Writ, that the Excommunication was pro 
qHibuſdam canſis ſnbtraftion. Decimarum ſive aliorum qurium Eccleſiaſticorum, 
this is uncertain and inſufficient, for the alia jura may be ſuch Matters ag 
are out of their Juriſdiction, of which the King's Courts are to be judges, 

(b) Far. 57. and not themſelves. Mich. 12 Mill. between (b) King and Fowler ad- 
S. C. cited by judged, upon the Return of an Habeas Corpus, the Writ being quaſhed 
E. and Party diſcharged. 

5. So where in the Recital of the Significavit in the Writ of Excommu 
nicato capiendo, it was for not paying the Coſts in quodam negotio puero- 
rum education“ five infiruttion* fine aliqua licentia in ea parte prius obtenta ; 
the Writ was quaſhed for Uncertainty, becauſe it might be a Teaching to 

(e) Far. 58. fence or dance, and not Letters. Paſch. 13 Will. between (c) The Queen 
S. C. cited. and Hill, 1 Salk. 294. 


(a) The Bi. (d) (e) Ablolution. 


ſhop's Zu⸗ 
thozity is | 
laved by 1. B* the Statute of (f) Articuli Geri, made 9 Edt. 2. the King's Let- 


+ Ye wat ters, thar the Ordinary ſhall abſolve Perſons excommunicated by 


be by the a certain Day, ſhall not iſſue, unleſs it be found, that the King's Liberty 


ſame Biſhop is prejudiced by ſuch Excommunication. 
that excom⸗ 


municated him, unleſs it be upon an Appeal. Moor 775. Cro. Jac. 83, —— Who may do it out of 


his Dioceſe, Lat. 174. per Whiclock. _ (f) It is ſaid there was a Miſtake in this Article, foz 
that no ſuch Writ was ever granted but where a Man was jullly excommunicated, and taken upon 
an Vxcommunicato capiendo, and upon the King's Grit de cautione admittendo, &c. not delivered, fo: 
then a CUrit iſſued out of Chancery to deliver him, 2 Inſt. 623. F. N. B. 63. C. —— Oz if the Ex⸗ 
communication was unjuſt, as if foz a Matter not of Eccleſtaſtical Cogniſance, foz then the Party 
had a CUrit out of Chancery to the Sheriſt to deliver him. 2 Init. 623. 12 Co. 76. —— That he map 
have an Itton upon the Cafe, 12 Co. 76. 2 Inſt. 623. —— Of: the Bichop may be inditted, 2 Inſt. 
623. —— So if an Excommunicate offers to perkozm the Sentence, and the Biſhop refuſes to accept 


it, and aſſoil him, he may have a Writ to the Biſhop, requiring him, upon Perkozmance of the Sen⸗ 
tence, to aſſoil him, 2 Inſt, 623. 


2. If one be excommunicated for not obeying a Sentence in the Ec- 
cleſiaſtical Court; and upon this Sentence appeals to Delegates, and is 
remitted: to the firſt Court, who Sentence him again, and there he is 
excommunicated for Non- performance of that Sentence and upon the 
laſt Excommunication he appeals to the Audience, and then hath Abſo- 
lution ; this Abſolution for the laſt does not purge the firſt Excommuni- 
cation, and the Church was deceived in abſolving the laſt when the firſt 


(s) Harman Was in Force. Paſeb. 14 Fac. between (g) Powel and Herman, Moor 849. 


and Powel, pl. 1155. adjudged. 
1 Rol. Rep. L e 


377. S. C. adjudged, by which Repoꝛt it appears the Ablolution was Special, viz. as to this Excom- 
munication, and not general, that he ſhoutd be received in gremium Eceleſiæ. Eg 


\ 


2 | Cantione 
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| ficient Caution or (c) Surety, to ſtand to and obey the Ordi- (b)The Par- | 
he nances and Rules of the Holy Church, and the Judges there, and Ordi- tr mult ten- | 
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Execution. 


Execution of a Fine or Recovery. 


a) What . f Fenin? SN 
Vo (A) (a) In what (b) Court an Execution 
award Execu- 

tion. Bol may be ſued. 
Letter L. 

(b) Where, 3 TOs 8 8 | ; 1 
and how a 1. JF a Reco2d comes in Banco Regis by TUrit of Erroz, Exe: 
Judgment or cution may be ſued there. (d) 12 H. 4. 23. 

Sentence in a | EY | | | 
Foreign Country may be executed here, vide my ſecond Part 265. pl. 12. 272. pl. 25. Skin. 59. 1 Vern. 21, 
(c) 1 Sid. 213. S. P. adjudged, and a Diverſity taken where the Record comes there by Writ of Error, and 
where removed by Certiozari, ac. 1 Lev. 134. S. C. and S. P. and Diverſity. 1 Keb. 758. —— And vide 
Biſam and Goodwin, Hutt. 117. Cro. Car. 34. Lit. Rep. 39, 360. Het. 24. (d) Fitz. Execution 27, 
S. C. Br. Faux Judgment 6. S. C. 


e) Fitz. Exe- ey" (e) It a Reco2d comes in Banco upon a TUrit of Falſe Judg⸗ 
28 27. ment, Execution may be ſued there, 12 H. 4. 23. 


Br. Faux Judgment 6. S. C. 


3. If a Writ of Error is brought here on a Judgment in 4reland, and 
that Judgment affirmed in B. R. and Coſts taxed, Ec. yet that Court 
cannot grant a Capias directed to the Sheriff of, &c. in Ireland, to take 

(f) 5 Mod. the Defendant for theſe Coſts. Mich. (f) 10 Vill. between Coot and 
421.8. C. by Linch, Salk. 321. ſuch Execution, upon Motion, ſet aſide, and ſaid, the 


which it 3P- Method was to have a Writ, reciting all the Proceedings here in Eng- 
o ty, land, directed to the (g) Judges in the King's Bench in Ireland, requiring 


was, whe- them to iſſue Execution; and by this mandatory Writ the Cauſe is reſto- 


ther it could red to that Court. | 
be executed 4 | 
here, foz the Coſts againſt the Party who was in England, and reſolved it could not, becauſe there ' 
could be no Teſtatum, and the acceſſozy Part of the Judgment ſhall not be executed there, when the 
Pzincipal cannot, and therefoze the Execution was ſuperſeded. Carth. 460. S. C. (g) That a 
Special Mandat ſhall be ſent to the Chief Juſtice, vide Cro. Jac. 5 34. Cro. Car. 512. 1 Rol. Abr. 753. 
pl. 8. and my Notes thereon, Title Error 27. pl. 8. 2 Bulſt. 118. Yelv. 117. Caſ. Parl. 57. 


£ 
* — 4. — * — 
1 


(B) Upon whom it may be executed by 
Entry. | 


I, IF a Judgment be reverſed in a Writ of Erro2 againſt the Heir 
b) Br. Error of the Recoveroz, the Demandant may enter upon him with- 
6056 Error out moze, tho he bein by Deſcent, (b) 9 H. 6. 49. * 
Fitz. 20. S. C. 3 „ 


1. 


2 2 
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pe: Tf in a Writ of.Erro2 againſt the Heir of the Recovero2 the x 
Judgment be reverſed, yet he cannot enter upon the Tertenant 6 kErorg. 
without a Scire facias. (a) 9 H. 6. 49. Fitz. 20. S. C. 


7 


3. Ik a Man recovers in a real Action, and the Tenant dies be- 


- - 


- fore Execution; pet the Demandant may enter upon the Hetr. 


10 H. 6.5. b. 16 H. J. 8. b. 3 E.4.7. (b) 21 H. 6. 17. b. becauſe the (b) Br. Barr 
Reco2d binds his Title. 26. S. C. 


4. (c) So, tho' it be of Lands in Tail, 10 H. 6. 5. . (c) Otherwiſe 
* Ima © 


or feint Action. Co. Lit. 361. b. 


5. (d) So if a Man recovers in a Real Action, tho' there be two, (d) For this 
thee, 02 four Deſcents befoze his Entry, yet he may enter upon vg . © 
thoſe to whom deſcended, becauſe the Recovery binds the Blood 6, 01. 
and diſpꝛoves the Title. 6 E. 4. 11. b. 3 E. 4. 7. r 

6. (e) If a Pan recovers in a real Acton, and after, befoze ( TH 


Execution, a Stranger enters and dies ſeiſed, yet the Recoveroz +, 


map enter upon his Heir, 16 H. 7. 8. d. (e) My ſecond 


Fart 561. 


7. Ik a Pan recovers in a Writ of Right of Advowſon, and s S. F. 
after, at an Avoidance, a Stranger pzeſents, yet when the Church 
is void again, the Recovero2 may pꝛeſent. 16 H. 7. 8. b. 


— 


(C) At what Time a (f) Recovery may g. Ane, 
be executed by Entry. —2 4 


; . | | |  - Plaintiff ma 
t. E that recovers may as well enter after the Year as within enter and — 
the Pear againſt Him upon whom the Recovery was had. cute his Judg- 


ment, and the 


(g) 49 E. 3. 23. b. | | Aſſiſtance of 
the Sheriff is only to keep the Peace. Far. 66, 69. (s) Fitz. Entry congeable 35. S. C. 
2. But he cannot enter upon a Stranger to the Recovery after () vic. Fa. 
the Pear. (bh) 49 E. 3. 23. b. try 388 
a 35. 8. C. 


3. Pe cannot enter after a Deſcent caſt, (1) 49 E. 3. 23. b. (i) Fitz. En- 
| | Congeable 


35- S. C. but vide ſupza B. pl. 5, 6. 


: 


(D) What ſhall be ſaid an Execution in 
Law to ouſt an Action executory. 


1. PON a Fine ſur Conuſance de droit come ceo. que il ad de 
CA ſon done, there ſhall not be any Execution, fo2 it is execu- 
ted. 43 E. 3. 15. b. e +8 | 
Seiſin of Eſtates. 
2. Ik Baron and Feme be Tenants in Special Tail by Fine in 
Remainder; and one dies, and the other enters after the Deter- 
mination of the partigular Eſtate, and dies, their Jfſue ſhall not 
have any new Executlon, tho' he claims as Heir of both their Bo⸗ ) pu 5cre 
Dies, () 50 E. 3. 6. (DN 49 E. 3. 22. Nennt . 8. C. 
2. | 4 (1) Br. Scire facias 51. S. C. 
3. Jt 
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z. Ie he was ſeiſed of the Land, but not by Force of the Fine, 
he ſhall have Execution. 25 E. 3. 48. b. | 


—— 


6 1 * 
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E) Conjunction of Eſtates. 


(a) Fitz. Scire L. | be a Fine be levied to one, Remainder to his right Heirs, 
facias 82.S.C. this is executed, and therefoze his Son ſhall not have Exe: 
Br. 21. S. C. cution. (a) 42 E. 3. 9. b. | | | 
2. Ik by Fine there be Leſſee ko: Life, Bemainder in Tail, 
Remainder in Fee, and the Leſſee ſurrenders to the Remain: 
der in Tail, and after the Remainder dies without Jſſue, and 
all deſcends to the Leſſee, who enters, by which he is ſeiled in 
Fee, and ſo the Fine executed, and dies, His Deir ſhall not have 
b) Fitz. Scire Execution. Contra (b) 42 E. 3. 9. b. becauſe that during the Lite 
facias82, S. C. gf the Lefſee it was not executed. But Brook Scire facias 21. ft ig 
Ur. 21. S. C. ſaid to be a great Erroz. 
3. But in this Caſe, if after the Surrender, the Remainder in 
Fitz Scire Tail had died without Illue, he in the Remainder in Fee might 
Aeg, vo have ſued Execution fo? his Remaindef, fo2 it was not executed. 
Br. 21. S. C. (c) 42 E. 3. 10. 
4. Ik Tenant in Tail, Remainder to his right Hetrs, dies with- 
(9 #7: ne out Jflue, his collateral Heir ſhall have a scire tacias fo2 the Re- 
28. C. malnder in Fee. (d) 7 H. 4. 16. b. 
5. Ik there be an Eſtate to Two, and the Heirs of one of them, 
and he that hath it fo2 Life ſurvives, the Heir of him who had the 
| Fee may fue Execution after his Death, oz a Mortdanceſtor at his 
e) Fitz. Scire Election. (e) K E. 3. 9. b. but Brook Scire facias 21. ſups, quod mi- 


facias 62 8085 rum, (f) that it ſhould be executed at Election. 
0 | But that it may, Vide Co. Lit. 184. a. b. where ſaid, the Heir may ſuppoſe the Fee-ſimple executed, and 


have a Moꝛtdanceſtoz, or a Writ of Right, or a Dcire facias to execute the Fine, or a Writ of Intruſion, 
calling it a Remainder. 


6. It an Eftate be given to Þusband and Wife, and the Peirs of 
%) Br. Scire the Husband; if the Pusband ſurvives and dies, his Petr ſhall 
tacias 77. S. C. not Have a new Execution. (g) 11 H. 


( 4. 55. b. | 
(b) Br. Scire 7. So it ſhall be if the Wife ſurvives, (h) 11 H. 4. 55. b. 
aclas 77.9.0. | 


Br. Mortdanceſtor 7. S. C. 


8. Ik there be Leſſee fo2 Life, Remainder in Tail by Fine, and 
the Lefſee inkeoffs the Remainder in Fee, and dies, and after the 
Fol. 886. Rematnder dies, his Jfſue ſhall have a“ Scire facias, fo2 it is not 
executed; pet it is there objeited, that this Feoffment enures but 
(3) Fitz. Sete aß a Surrender. (i) 80 E. 3. 6. 
'k) Fit. Scire 9, Ik Tenant in Tail, after Poffibility, hath a Remainder in 
facias65.8.C. Tail to his Deirs, the Remainder is executed. Contra (k) 7 H. 4- 
Br. 60. 23. b. adjudged, 
20. If there be Tenant in Tail, the Remainder to a Stranger 
in Tail, the Remainder to the right Heirs of the Donee in Fee; 
this is not any Execution of the Remainder in Fee, but after the 
Determination of both Eſtates⸗tail, the collateral Peir of the Do⸗ 
nee ſhall have Execution, 38 E. 3. x7. b. N 
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(F) In what Caſes an Execution of one 
ſhall ſerve for others. 


1. IF a Man be once ſeiſed of an Eſfate, no Execution can be 

1 ſued after by any who claims the ſame Eſtate ſo executed. 
2. Ik a Leaſe be made fo2 Life, the Remainder to Baron and Feme 
in Special Tail, the Baron dies, the Leſſee dies, and the Alike 
enters, by which ſhe is ſeiled in Tail, the Jſſue after her Death, 
tho' he claims as Iſſue of both, ſhall not have a new Execution; 


fo? he claims the ſame Eſtate. (a) 49 E. 3. 22. (b) 50 E. J. 6. . 


(b) Fitz. Scire facias 2. 


3. Ik a Fee be executed in the Anceſto?, it ſhall never be executed .) p sene 
again by his Heir, (c) 17 E. 3. 29. N facias 7. S. C. 
4. Jf a Fee-tail be executed by the Anceſtoz, it ſhall never be 
executed again by his Iſſue in Tail, 29 E. 3. 16. b. adjudged, con- ()) Piss. Scite 
tra (d) 17 E. 3. 29. | facias 7. S. C. 


- i a f 4 4. a 


(G) Of what Eſtate it ſhall be ſued. 


I. JF a Remainder be limited to one in Tail, with divers Re- 
mainders over fo2 Life, the Remainder in Fee to the Re- 
mainder⸗man in Tail; if the Remainder-man die, ſo that the e 
and Tail come together to the Heir, if he ſues Execution, he may (ig Scre 
ſte it but only fo2 the Tail. (e) 43 E. 3. 12. b. Br. 24. S. C. 


* - 
— 5 * 1 


() (f) How it is to be made. () Where 
2 Houſe is ſold 
I, Tf a-Recovery be of ſeveral Meſſuages, the Sheriff, upon the pon a Fieri 
CUrit of Execution, may make Erefution in one in the sage be 
Name of all, without going to every Particular. Py Repo2ts, not put the 
(g) 14 Jac. per Houghton. Paſch. 15 Jac. B. R. in the fame Caſe, fo Perſon out of 
held per Curia. een | — Poſſeſſion, and 
i N | the Vendee 
in, but the Vendee muſt bring his Ejectment. 2 Show. 85. (2) 1 Rol. Rep. 421. S. C. and S. P. fo held 
Bridg. 56. S. C. but S. P. does not appear. | | Id 1 | 


2. But if a Yan be put in Poſſeſſion of ſeveral Meſſuages up- 
on a CUrit of Execution, and the Houſes are in the Poſſeſſion of 
ſeveral Men, he ought to go to every of the Pouſes 142 
and thereof gg ig and the Oelivery:of-Setlin of one in 
the Name of all is not ſufficient, Paſch. 15 Jac. B. R. per Curiam; 
vetween Lloyd and Bethell, fo2 the Sheriff ought to give plenam 

elunam. N | 

3. Ik a Man b!ings an Ejetment of kozty Acres of Land, and 
recovers thirty, and not the Reſt; upon a-Wirit of Execution, 
the Sheriff map deliver to him any, viz. thzee oz moze of the Acres 
in the Name of all, without ſetting onr the e 5 
e 5 
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() Bur Palm. Petes and Bounds, (a) tho' the Plaintiff hath not. recovered at 
() bw the Acres ko which he brought his Ation, and of which be luppo⸗ 


8 4 ſed the Defendant Tenant, Trin. 15 Jac. B. R. adjudged, 
Chie Ju Ice, 


that the Sheriff ought to ſet ſorth all the Acres in particular, ſo that the Recoverer might have the Benefit of his 
Judgment for a Certainty, and the ſeveral Profits without Interruption or Diſturbance. 


4. Tf a Writ of Execution goes to the Sheriff to put a Man in 

Poſſeſſion of twenty Acres of Land, the Sheriff ought to give him 

| twenty Acres in Quantity, accozding to the Uſage of the Country 

r Rot, Where it is, and not accozding to the Statute, My Repozts 14 
(9) % Jac. (b) Floyd and Bethell, adjudged. | | 

en 5. If a Man recovers Rent o2 Common, upon which a Trit 

iſſues to the Sheriff to put him in Poſſeſſion, and the Sheriff 

Py comes upon the Land and delivers to him Seiſin of the Rent oz 

[PR Common by Tow; this is well done, and the * Recoveroz is in 
(9 Ps Ab actual Poſſeſſion thereby. (c) 22 AM 84. per Thorpe. 


Br. Seiſin 36. S. C. Bridg. 56. S. C. but S. P. does not appear. 


6. If in an Information of Intruſion in the Exchequer, for intruding 
into 200 Acres of Land, and forty Acres of Wood, Ec. upon Not guilty 
pleaded, the Jury find the Defendant Guilty in twenty Acres of Land 
and twelve Acres of Wood, and as to the Reſt Not guilty, and there. 
upon Judgment is given, tho the Lands in which, Ec. are not aſcertain- 
ed, yet they ſhall be by the Appointment of him that purſues for the 
King; and if he enters on any other Lands or Woods than thoſe in 
which the King hath an Intereſt, it ſhall be at his Peril. in. 24 E.. 
Savil 28, by Manwood Chief Baron, who ſaid the Opinion of the Chief 
Juſtice was ſo. | 

(d) Portman 7. (d) So if in an Ejectment for twenty Acres, the Defendant is fonnd 
and Morgan, Guilty as to ten Acres, and Not guilty as to the Reſt, the Plaintiff, at 


Cro. El. 465. hk; : i I | 
15 —— his Peril ſhall, by his own ſhewing, be put in Poſſeſſion. Fyin. 24 Blix. 


ed, and foz S 28. by Manwood Chief Baron. 
ft vide Cro. El. 265. 
. 


8. Upon an Habere facias Seiſinam or Poſſeſſnem, the Sheriff may 
break the Houſe and deliver Seiſin or Poſſeſſion to the Demandant or 
Plaintiff, and after Judgment for the Recovery of it, it is not in Right 
and Judgment of Law the Houſe of the Defendant. - Mich. 2 Fac. Sea- 
main's Caſe, 5 Co. 91. B. reſolved. 


ſe) Not up- 9. In (e) all (f) Caſes where the King is Party, if the Door be not open, 
on oꝛdinary the Sheriff may break the Houſe of the Party, either to take him or exe- 
Warrant of cute the Proceſs, if he cannot otherwiſe enter therein; but before he en- 
fm 10 ters he ought to ſignify the Cauſe of his Coming, and make Requeſt to 


not foz Fe- have the Door opened, and then upon Denial, Sc. (g) 5 C. 91. b. re- 
lonp, oz the ſolved. | 
Suſpicion | 

thereof, 1 Bulſt. 146. —— But where a Conſtable hath a Warrant from a Juſtice of Peace to levy 
a Penalty, to Part of which the King is intitled, he may, upon Demand and Refuſal to open, 
break Doo:s to execute his Warrant, 2 Jon. 233, 234- (f) Upon a Capias Utlegat. Goulſ. 179. 


4 Leon. 41. Yelv. 28. March 4. S. C. cited, Cro. Car. 537, 538. S. C. cited, 1 Jon. 430. S. C. cited. 
(g) Sey main and Greſham. S. C. Cro. Eliz. 908. Moor 668. pl. 917. 


(h) 2 Rol. 10. (h) But upon a Capias, Heri facias, or (i) other Proceſs at the 
Rep. 137. Suit of a common Perſon, the Sheriff, after Requeſt to open the Doors, 


G 8 and Denial, (k) cannot (1) break the Houſe of the Defendant, which is 
1) Mot up⸗ | | | | 
on an Excommunicato capiendg. Cro. Eliz. 741. (K) Where the Dooz was a little opened to fee who 
was there, and the Bailiffs ruſhed in with dzawn Swoꝛds. Hob. 62. and vide Hob. 263, 264. —— If 
outer Dooz opeu, the Sheriff on ſuch Pzoceſs may and ought to bzeak the Dooz of an Entry oz 
Chamber that is locked, and bzeak open any Cheſt and take the Goods there in Execution, 1 Brownl. 
50. Palm. 54. 2 Show. 87. Comb. 17,327. (ö) But a Barn, not Parcel of an Youſe, map in ſuch 
Caſe be bzoke, Penton and Brown, 1 Sid. 186. 3 Keb. 698. | . 
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his Caſtle, to (a) (b) execute it, for thereupon great Inconveniencies (a) But if 
would enſue. (c) 5 Co. 92. b. and that in ſuch Caſe the Sheriff would be one be ar: 


a Treſpaſſer tho* the Execution would be good, reſted, and 

| CO BET ISS ..- - ' after eſcapes 
into his Boule, the Sheriff may bzeak the Doozs to take him; as where one opened his Caſement, 
and the Sher ik took him by the Hand, &c. 1 Rol. Rep. 138. Palm. 53, 64. (b) Where the Dooꝛs 
being open, the Bailiffs enter, and the Doozs are after ſhut, and the Bails imp:iloned, the She⸗ 
riff may bzeak the Doo2zs fox their Delivery, White and Wiltſhire. 1 Rol. Rep. 137. Cro. Jac. 555. 
Palm. 52, 53. (e) Cro. El. 909. S. C. and S. P. reſolved, Moor 668. pl. 917. S. C. Yelv. 28. S. C. 
March 4. S. C. cited, Cro. Car. 537. 1 Jon. 430. 1 Bulſt. 46. 


11. But ſuch Houſe is no Caſtle or privileged, but for the (d) Owner, (d) That it 
nor ſhall protect any Perſon who flies thither, or the Goods of any Perſon #5 foz ſuch, . 
conveyed thither to prevent a lawful Execution ; far the Privilege of his hs Gere 
Houſe extends only to him and his Family, and to his own Goods, or Heb. 62. 
to thoſe which are lawfully there without Fraud ; and therefore in ſuch 
Caſe, after Requeſt and Denial to open, the Sheriff may break the Houſe. 

Co. 93. . | | | 
_ 12. Upon an Elegit, the Jury find the Seiſin and Value of the Land, 
but the Sheriff ought to deliver the (e) Moiety. Vin. 9 Car. between (e) By 


Sparrow and Matter ſon & aÞ, Cro. Car. 319. reſolved. eres and 
Hut. 16. 1 Brownl. 38. but vide Dalt. 26. —— Dtherwiſe where the Defenvant is Jointenant oz Te⸗ 
nant in Common with another; but there it ought to be ſo ſhewed ſpecially in the Return, Hut. 16. 
1 Brownl. 38. and vide Lit. Rep. 77. | 


13. If by Inquiſition upon an Elegit it be found, that the Defendant 
had twenty Acres in A. and twenty in B. the Sheriff ought to deliver the 
Moiety of twenty Acres in each Town. Hill. 16 17 Car. 2. between 
the (f) Earl of Stanford and Needham, 1 Lev. 160. per Curiam, and where (i) 1 Sid. 239, 


the Sheriff had delivered twenty Acres in one of the Towns for the . 


Moiety of the Whole, it was void, and in an Ejectment brought ſor the by trick 
Lands might be avoided. kound, that 

| EP a As PETIA the Defen- 
dant had twenty Acres, when he had but ten; and ſo the Whole delivered upon the Extent, 3 Keb. 
858. S. C. where found he had twenty Acres in A. tho' he had nothing there, and by Colour thereof 
extending all in B. foz a Moiety, | 


M — 4 83 v4 _ « — 
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Upon a Fine. or Recovery. of 
() Againſt whom it ſhall be ſued. 
q J a Man recovers in an Eſeäment agalntt J. S. who after 


-dies, he may ſue Exetution againſt his Hetr, fo2 by Intend | 
ment J S. his Anceſtoz the Ezeifoz was a Difletſoz} Paſch. 3 Jac, 
a 


B. R. between Carter and Clay pole agreed; | 


Execution, it may be ſued againſt his Iſſue. (h) Shelly's Caſe, 1 Ev. 94. b. 361. b. S. P. 
96. 4. b. 106.6. FA it all be 
8 ine 0 ene eee d 7 
gainſt the Ine in Tail, in Beſpett of the intended Becompence, aud foz that it is the common Aſſu⸗ 
rance of the Realm. 10 Co. 38: a. 8. P. —— But ff Judgment be given againſt Tenant in Tail in 
a faint oz falſe Acton, no Execution can be thereupon ſued againſt che June in Tail. Co. Lit. 361. b. 
vide ante B. 4. (h) Moor 137, 141. S. C. and S. P. Neue | 297 


(Kk) Execution 


? 


2, (g) If Tenant in Tail ſuffers a Common Recovery, arid dies before 10 Oo. Lit. 
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(K) Execution of Fines. 


Which want Execution, and Which are exe- 


cuted. 
x. N Execution ſhall be ſued of a Fine come ceo que il ad de ſon 
done, becauſe this Fine pꝛoves a pꝛecedent Gift and Pol. 
(a) Fiz. Scire Lelſian, and therefoze againſt the Suppoſal, he ſhall not have a new 
facias go. S. C. Execution. (a) 41 E. 3. 14. 


Br. 18. S. C. 


(b) Fitz. Scire . 2: But if ſuch Fine be levied in Tail, the Remainder over, he 
Heins 80. S. C. in Remainder may ſue Execution after the Tail ended, (b) 41 E. z. 
Br. 18. 8. Gb I 4. . a 


3. But a Fine ſur grant & render is not executed befoze Execu⸗ 
tion ſued, 41 E. 3. 14. b. 


How. 


4. In a Scire facias, if he makes his Title as Couſin to another, 


(c) Fitz. Brief he need not Count how Couſin, (e) 41 E. 3. 14. 
f. Scire facias 18. 8. C. 


535+ 0» 


(4) Fire. Brief 5. But ik he ſhews how Couſin, it is good, (d) 41 E. 3. 14. 
Br. Scire facias 18. S. C. | 


— 8 


For Debts or Damages. 


gh» (LL) (0) What Court may award Exe- 
cution may be cu tion. 


ſued. Ante A. 


(f) My e. x. (f) IF a Recovery be in a Court-Baron, they have no Power 
. to make Execution to the Platntiff (g) of the Goods of the 
vor Lien te Defendant, but they may diſtrain the Dekendant, and retain the 


Notes there. Diſtrels in their Pands in Safety till he hath ſatisfied the Con- 


Noy 17, 20. demnation. (h) 4 H. 6. 17. b. 
(g) So in an | 


Hundred Court a Levari is not the proper Proceſs, but a Diftringas, unleſs by Cuſtom, and generally Hun- 


dred Courts have fuch Cuſtom. Far. 1, 44. Simplon and Mapyhill, Comb. 125. 1 Show. 47. Carth. 53, 54- 
Lutw. 1369. (h) Br. Court-Baron 6. S. C. . | 


2. Ik a Wan recovers in Banco Regis, and thereupon an Attaint 
ts bzought in Banco, where the firſt Uerdit is affirmed ; no Execu- 
(%) And where tion Can be awarded in Banco, (i) becauſe they have but tenorem 


Execution Recordi there, Hill. 3) EL B. per Curiam, between (k) York and 
may be ſued, Allyn. 
or not, ſuper 


tenozem recoꝛdi, vide All. 17. (k) Cro. Eliz. 371, 372. S. C. and S. P. per Cur', and ſaid, that if 
uy or Verdict had been diſaffirmed, and Execution had been before ſued, the Common Pleas might have award- 
EltLtUtion, | 


I 3. Bllt 
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3. But in this Caſe Execution may be awarded in Banco Regis, (x) Cro. Eli 
fo2 there the Reco2d it ſelf continues. B. R. Hill. 37 El. between (a) ;5,,3-2.5.c: 
York and Allyn adjudged, adjudged. 


4. (b) If a Pan recovers in an Jnferto2 Court of Recozd, Debt ) 4, here 
o: Damage, and after removes the Reco2d in B. R. by Certiorari, there was a 
whether the Court of B. R. be bound in this Caſe to grant Execu⸗ Recovery in 
tion (c) upon this Judgment, Dubitatur, Mich. 11 Car. B. R. between On — 
Pechy and Foſter, the Court appointed it to be argued, viz. CUhe⸗ ssen 


ther the Court de B. Regis be bound by ſuch Way to aid Jnferto? chern 
Courts. Intratur Hill. 10 Car. Rot. 74. —— 5p Y 


Biſam and 
Goodwin, Hutt. 117. Cro. Car. 34. Lit. Rep. 39, 360. Hetl. 24. Vaugh. 398. 1 Saund. 98. but vide 


Style 9. And 2 Inſt. 23. it is ſaid, that when Judgment is given before the Sheriff, and the Tenant hath 
no Goods, Cc, in the County, the Record may be removed by Certiozari in B. R. and thence Execu- 
tion may go. 2 Inſt. 23. and vide F. N. B. 246. (c) But after the Record is ſo removed by Certio:ari, 
perhaps Debt may lie thereon, and ſo after Judgment there, and Execution thereupon had. Hutt. 117. Lit. 39, 
360. Cro. Car. 34. Hetl. 24. 1 Sid. 214. 1 Lev. 134. 


5. If one is attainted by Act of Parliament, the Court of King's 
Bench (d) may award Execution, the Party and Record of Attainder (4) Do where 
being brought before them. Paſch. 14 Car. 2. between the (e) Xing and one was at 


Okey & al”, 1 Lev. 61. which vide and the Proceedings thereon. St. Albans, 


attainted of 
Felony. Cro. Car. 176. -— Where Attainders elſewhere, Dir Walter Rawleigh's Caſe. Cro. Jac. 495. 


Hutt. 21. and vide Poph. 131. Mod. Caſ. 195. (e) Sid. 72. S. C. adjudged, 1 Keb. 244. S. C. 


6. (f) If a Conviction for Deer-ſtealing be removed in B. R. by Cer. (f) King and 
tiorari, and there confirmed, that Court may award Execution by Fieri Fullen S. P. 


facias; and if the Sheriff returns nulla bona, may grant a Capias againſt A1 
the Body. Paſch. 4 Will. between the (g) King and Rogers, Carth. 23 1. Comb. 213. 
adj ud ged. adj udged, 

| — King and 
Chandler S. P. Salk. 378. adjudged, and that the Executozs of the Owner of the Park, oz Church⸗ 
wardens might ſue out a Levari, &c. 5 Mod. 446. but this Point does not appear ; and vide Salk. 379. 
That the King's Bench muſt award Execution, foz that the Becozd could not be ſent back, but vide 
2 Keb. 813. (g) Salk. 369. S. C. cited, | 


—_—— bs. command. is. Mt. 8 — "IS 
— ud. 


— _— — 4. 


( d) () Of what (c) Things it gag, 


may be. be put in Ex- 


ecution. 1 Rol. 


„J. Ands which one hath in Extent upon a Statute Merchant ) War 
may be extended upon an Elegit. () 37 Aff. 6. admitted, Things may 


(m) 38 Aſſ. 4. admitted. be 8 
| upon a Sta- 
tute, vide 2 Rol. Abr. 472. (k) Upon a Levati facias to levy the yearly Value of 55 1. found by In- 


quiſition on an Outlawry upon a Judgment in Debt, the Beaſts of a Stranger levant and couchant on the Land 
may be taken, for they are the Iſſues of the Land. 'Bzitton and Cole, Salk. 395. 5 Mod. 112, 11 3, fc, and 
ſaid the Writ in this Caſe was to levy the Money de exitibus terre, Carth. 441. adjudged, Skin. 617. adjudged, 
Comb. 434, 469. but for this vide under Title Utlegary, and 2 Rol. Abr. 159. I. 2, 3. (1) Br. Aſſiſe 
318. 8. U. (m) Br. Execution 84. S. C. 3 Leon. 156. S. C. cited, 1 Rol. Abr. 93 3. A. 1. S. C. 


(n) 2. A Copyhold is not extendable upon an Elegit. Paſch. 8 Jac. YAH 
B. Co. 3. Heydon 9. per Curiam. Fol. 888. 


. WY 
(n) Savil 67. S. C. and S. P. per Manwood Chief Baron, and vide Cro. Car. 44. Hard. 433. 


pm 41 3. If 


**7 


306 Execution. 
3. If a Copyholder Leaſes fo2 Pears by Leave of the Loy, 


a) Poph. 188. Ca) this is not extendable in the Hands of the Lefſee, Paſch. 8 Jac. 
A Caſe was B. Fictoe's Cafe per Curiam. | 

Cited to have | 

been adjudged, where ſuch Leaſe was made, that it ſhould not be Aſſets in the Hands of the Executor of the 
Leſſee, nor be extended; but the Caſe was denied by Juſtice Hutton, and others. —— And by Hob. 177. it 
ſeems ſuch Leaſe ſhall be taken to be as a Leaſe at Common Law. 


——— 


* 4. Lands in Antient Demelne may be put in Execution (b) upon 
(ee an Elegit. Paſch. 13 Jac. B. between (e) Cocks and Barnſley adjudg: 
> Rol. Abr. Ed, Co. 5. Alden 105. b. contra 22 Aſſ. 45. contra Dy. 22, 23 El. 


47. P. 373.13. 
{c) Hob. 47, 


48. S. C. and S. P. adjudged, 1 Brownl. 234. S. C. and S. P. adjudged, and vide my firſt Part 660. pl. 21. 


5. If a Pan recovers Debt oz Damages againſt a Diffeiſee of 
certain Lands, and an Elegir is awarded, pet theſe Lands in the 
Dands of the Diſleiſo2 (hall not be extended. Trin. 4 Jac. B. R. in 
Stamere ann Amonye's Caſe per Curiam. 
6. Ik a Man recovers againſt J. S. who is the Ceſtuy que Uſe of 
(d) The sta- A Leaſe fo2 Pears, (d) this Term cannot be extended upon this 
tute of 19 Judgment. Paſch. 32 El. B. R. cited to have been adjudged, 


Hen. 7. 
cap. 8e ſeems not to have extended to this Caſe, but only where before 27 H. 8. one was ſeiſed, viz, of a 
Freehold Eſtate to the Uſe of another, vide Br. Execution 172. —— But by the Statute 29 Car. 2. cap. z. 


Execution ſhall be of all ſuch Lands, at. of which any Perſon is or ſhall be in any wiſe ſeiſed or poſſeſſed in 
Truſt for him againſt whom Execution is ſued. : 


7. (e) In Debt againſt an Geir noon an Obligation, who hath 
0 par ie nothing by Deſcent but a (f) dzy Reverſion (expeſtant upon an 
Tadamone Eſtate f02 Life, as I intend) the Plaintiff ſhall have Judgment to 
ſhall be given hube Execution thereof, quando acciderit. Trin. 12 Jac. B. R. ad: 


againſt an judged, 
Heir, vide 
2 Rol. Abr. 70, 71. (f) In the Original it is Seck, 


8. Ik a Pan recovers Damages againſt B. who hath a Utillein 
who is poſſeſſed of Goods, theſe Goods cannot be taken in Execu⸗ 
tion, fo2 theſe are the Ehattels of the Uillein till the Lo2d ſeiſe 
them. 3 E. 3. Iter North, Execution 108. , | 

9. Where one had an Annuity for twenty-one Years granted by Queen 
Elizabeth, payable'by her Receiver of her Court of Wards, upon a Peri 
facias upon a Judgment againſt the Grantee, it was extended and ſold, 
and Trin. 3 Fac. between Tork and Twine, Cro. Fac. 78. upon a Caſe de- 
livered to the Judge's Aſſiſtant of that Court, viz. Popham, Anderſon 
and Fleming, it was reſolved the Extent and Sale was good, for heing an 
Annuity certain, for Years certain, and payable by the Receiver, it is 
in Nature of a Rent-charge for twenty-one Years, and is grantable 
ht and vendible, and not like an Annuity which chargeth the Perſon 
only. 

10. If there are two Coparceners of Goods, and a Judgment is given 
againſt one of them, the Sheriff upon a Heri facigs upon this Judgment 
muſt ſeiſe all, becauſe their Moieties are undivided ; for if he ſeiſes but 
a Moiety, and ſells that, the other Coparcener will have a Right to a 

(g) 1 Shew, Moiety of that Moiety, but he muſt ſeiſe the Whole, and (g) ſell a 
173. Moiety thereof undivided, ſo that the Vendee will be Tenant in Com- 


Comb. 217. mon with the other Partner. Mich. 5 Will. between Heydon and Heydon, 
Salk. 392. ; 
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(N) How it ſhall be made. 


Where joint and where ſeveral. 


1. 17 a Man recovers in an Aſſiſe againſt Thee of Land and Da: 
mages, he cannot ſue Execution by Capias againſt one only 

fo2 the Damages, but it ought to go againſt all, fo2 that the Ex⸗ 
ccution ought to be accozding to the Oziginal. 15 H. 7. 6. per 
Curiam. 

2. If a Pan recovers jointly againſt Thee, the Execution 
ought to be joint againſt all together. Trin. 39 El. B. R. in Adams 
and Dixon's Caſe, per Curiam. : 
3. If a Pan recovers jointly againſt Two in an Action of Debt, 
the Execution ought to be joint againſt both, and not againſt one 
only. Hill. 41 El. B. R. between (a) Beverly and Beverly, adjudged 60 C. El. 
in a Writ of Erroz. (b) Trin. 8 Jac. B. per Curiam, he cannot have N 
an Eleg'r againſt one, and a Capias againſt the other, (c) but ought (b) Godb. 


to have one Pꝛoceſs againſt both. ES. 


Fieri facias againſt one and a Capias ad Datisfaciendum againſt the other. Godb. 208. Winch 113. and 
vide 1 Rol. Abr. 904. pl. 6. and the Notes there. 


4. In an Action of Debt againſt J. S. ik Two become Bail fo2 
him, and after the Plaintiff recovers, and after Pꝛoceſs is conti- 
nued till Judgment is given againſt the Bail, the Execution may 
be againſt (4) any of the Bail, without naming the others, fo2 every ( Execution 
of the Bail is bound ſeverally, Trin. 39 El. B. R. between Dixon may be againſt 


and Adams. one of the 
Bail, and af- 


ter againſt the other. 1 Rol. Abr. 897. G. 3. 


5. If Three are bound in a IO eee (e) jointly, there ſhall be (c nee 
no Execution againſt One or Two of them, but againſt all. Aich. 1657. bound joint: 


2 Sid. 12. Ip and ſeve⸗ 
rallp, the 


Conuſee may ſue ſeveral Scire facias's againſt the Conuſozs, 2 Inſt. 395. 


6. If Two become Bail for one in B. R. and according to the Courſe 
of that Court, they and each of them are bound in a Recognizance, if 
he be condemned, to bring him in or anſwer the Condemnation, or 
otherwiſe, that the Debt ſhall be levied of their Lands and Chattels, 
and after Judgment and Capras againſt the Principal, and Non eft inven- 
tus returned, a Scire facias iſſues againſt the Bail, and thereupon Judg- 
ment is had, that the Plaintiff ſhall have Execution according to the 
Form of the Recognizance, (f) he may have a Capias againſt one of the Le | 
Bail only, for the Judgment in the Scire facias is not to recover, but any — 
quod habeat Executionem, and the Recognizance upon which it muſt be tion againſt 
had was joint and ſeveral, and ſo remains not altered by the Judgment. them, vide 
Mich. 19 Car. 2. between (g) Gee and his Wife, and Sir Francis Fane, _ . 2 
1 Lev. 225. adjudged, and tho* the Recognizance was to levy the Money upon c 
de terris & catallis, yet Execution of the Body is good by the (h) Courſe Scire facias 


of the Courr. 2 
in 


may have a Judgment againſt each, and Execution againſt each. 1 Mod. Caſ. 199. (g) 1 Sid. 339. 
S. C. adjudged, foz the Recognizance which was joint and ſeveral remained ſo, and is not altered bp 


the Judgment, 2 Keb. 269, 274. 8. C. (h) Foz this vide 1 Rol. Abr. 897. pl. 3. 904. Pl. 6. 


\ 


7. But 
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„. But if Two are bound jointly and ſeverally, and both are ſued, 
(a) Foz this and a joint Judgment obtained, (a) the Execution ought to be according. 
vide 1 Rol. ly, (b) for by the Judgment the Obligation is merged. Mich. 19 Car. 2. 


25 9s between Gee and his Wife, and Faue, 1 Sid. 239, 240. per Curiam. 
pl. 6. and | | 


the Notes there, (b) 6 Co. 44, 45. 


(O) How to be made. 


1. * an Inkozmation upon the Statute of Recuſancy, if Judg⸗ 
{c) Where the ment be given t02 100 l. tho' the King is to have two Parts 
informer dies, QUD the Inkozmer the third Part; (c) yet there ſhall not be ſeveral 
vive Hard. Crecutions, viz. one fo? the King, and the other fg2 the Inkonner, 


h Uide (4d) but one Execution fo2 the Whoſe, Mich. 13 Jac. B. between 
Style 18, St. Johns and Grevill, per Curiam. 


— 


(c) Wherethe (P) (e) Who ſhall have Execution. 
the Preſident 


ESE» 09 1 an Adminiſtrato2 durante minori ætate of an Executo? re. 
my nnd” covers in Oebt, * and after the Executo2 comes to full 
Part 219.pl.5. Age, he ſhall have a Scire facias (g) upon this Recovery, becauſe 
be is pz to the Judgment. Mich. 9 Jac. B. Margaret Wright's 
Fol. 889. Cale, per Curiam, adjudged, 

A 


(t) Cro. Car. 227. S. P. cited to have been adjudged, 2 Lev. 37. per Hale doubted, whether Execution ſhould 
be ſued by the Adminiſtrator or Executor. But vide 3 Leon. 278. Noy 104. 1 Brownl. 57. 2 Brownl. 


83, 144, 145. Godb. 104. 2) But in ſuch Caſe the Scire facias againſt the Bail ſhall be by the Ad- 
miniſtrator to whom the Recognizance was made by Name. 2 Lev. 37. 


2. If a Man makes A. his Erecutoz, with a Condition, That if 
he doth ſuch an Aﬀ, B. ſhall be His Erecutoz, and after dies, and 
after A. recovers in Debt, and then does the Act, it ſeems B. ſhall 
have a Scire facias upon this Recovery. Mich. 9 Jac. B. Demurrer 
contra Mich. 13 Car. B. R. between Walwin and Herbert, per Jores 
and Crooke, but Barkley contra. | 

3. Ik a (Woman Executrir to J. S. marries, and the Husband 
and Tite bung an Action of Debt upon an Obligation in the 
Right of the Mike, as Erecutrir to J. S. againſt J. D. and have 
Judgment againſt him to recover the Debt with Damages and 
Coſts, and after the Wife dies befoze Execution ſued, the Pul⸗ 
band ſhall not have Erecution upon this Judgment, koꝛ that he 
(tho' he be Pau to the Judgment) ſhall not have the Thing reco⸗ 
vered, but it belongs to the ſucceeding Erecuto? £2 Adminiſtratoz 

(h) Cro. Car. of J. S. Mich. 7 Car. B. R. between (h) Beamont and Longe, öd⸗ 
2% Lege, JUDgeD upon Demurrer; J mp lelk being ok Counſel with the 
od, th JIlaintiff, Intratur Trin. 6 Car. Rot. 599. Trin. 11 Car. B. R. be⸗ 


jected the tbeen (i) Jefferie and Trefferie per Curiam, upon ſuch TUrit brought. 
Judgment was Intratur Hill. 11. Rot. 679. | 


tor the Coſls | 


and Damages, which belonged to the Husband, tho' the Debt did not, and therefore the Scire facias ſhould be 
maintained for the Damages; but a Dcire facias being as well for the Debt as Damages, it was held not main- 
tainable ; and whether he might maintain a Dcire facias for the Damages and Coſts, they would give no 
Opinion. 1 Jon. 248. S. C. adjudged, and faid, this Recovery does not turn it to the proper Debt of the Hu'- 
band, as it would if the Baron and Feme recovered the proper Debt of the Feme. 3 Mod. 64. S. C. cited. 
(i) Cro. Car. 464. ſeems to be S. C adjudged, 


3 If 


r Mos Sd. Ao. ˙- > i > adC | * ea fd wy 


— 
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4. If an Adminiſtrator hath Judgment, and dies, his (a) Executors 
cannot ſue out Execution on this Judgment, for none ſhall have Execu- (*) Do if he 
tion thereupon, but he that will be ſubject to the Payment of the Debts — %uxg-» 


of the firſt Inteſtate, which the Executors will not. Trin. 43 El. (b) Bru- Adminiſtra- 


tenal's Caſe, 5 Co. 9. b. toꝛ ſhould 
| not. Paſchal 
and Warren, Noy 81, 82. Palm. 443. Lat. 140. (b) 1 Jen. 248. S. C. cited. 


5. (c) So Adminiſtrators of an Executor ſhall not have Execution upon (e) Cro. Jac. 
a Judgment obtained by the Executor. 5 Co. 9. b. cited to be adjudged 394. 
(d) 28 H. 8. in Serjeant Bendl. Reports; (e) fo an Adminiſtrator de Co- (d) N. Bendl. 
nis non cannot have Execution (f) (g) upon a Judgment obtained by the * pl. 24 
firſt Adminiſtrator, for a Debt of the firſt Inteſtate, not being privy to Ii and 
the Record. Paſch. 1 Fac. between (h) Yates and Gough, Telv. 33. ad- Lewknor 
judged. | _ to be 
Moor 4. pl. 13. 1 And. 23. tho' by theſe Books the Queſtion was, Whether the Fdminiſtratoz de bonis 
non ſhould have Execution. 1 Rep. 96. a. S. C. cited to have been adjudged as to an Adminiſtratoz de 
bonis non. (e) Style 251. S. P. adjudged, Mp firſt Part 629. pr 7. L. . (f) But by 17 Car. 2. 
cap. 8. made perpetual by 1 Jac. 2. cap. 17. It an Executoz oz Adminiſtratoꝛ obtain ſuch Judgment 
after Uervift, the Adminiſtratoz de bonis non may habe a Scire faciaz and Execution thercon. 
(g) But if an Executoz ſues out an Elegit, and Land is thereupon extended, tho' he dies be foze the 
Debt levied, the Adminiſtratoz de bonis non may have Benefit theredf. 1 Sid. 29. (h) Cro. Jac. 4. 


8. C. adjudged, Moor 680. pl. 931. S. C. adjudged, that he could not have Execution, becauſe not pzivy 
to the Judgment, but might have Debt but, . 


6. But if an Adminiſtrator brings a general Action of Treſpaſs for the 
Goods of his Inteſtate, and recovers and dies, his Adminiſtrator ſhall 
have Execution upon this Judgment, guia non conmſtat by the Record, 
whoſe Goods they were; but when he hath ſo done, the Adminiſtrator 
de bonis non of the firſt Inteſtate ſhall compel him in a Court of Equit 
to anſwer ſo much Money to him to the Uſe of the firſt Inteſtate. Paſch. 
I Fac. between Tates and Gough, Telv. 33. - 

7. (i) If Husband an@& Wife obtain Judgment in Debt, and the Wife 


dies, the Husband (without taking, out Adminiſtration to her) may have 222 


mont and 


Execution, for by the Judgment it is become (k) a Debt to him. Paſch. Long's Caſe, 
. 


26 Car. 2. Gabriel's Caſe, 1 Mod. 179. reſolved. Go ad 
g © ar. 208, 
227. 1 Jon. 248. 1 Sid. 337. S. P. 3 Mod. 189. S. P. arguend. © + (k) Foz this vide Butler and Dell, 


Cro. El. 844. and vide 3 Mod. 188. a ſtronger Caſe, where Debt bzought upon a Judgment in a Seire 


facias, and vide 2 Leon. 14. 4 Leon. 186. | 


9. If a Woman obtains a Judgment in Debt; and after marries, and 
they ſue out a Sire facies, and thereupon have an Award of Execution, 
tho the Wife dies, yet the Husband (without taking out Adminiſtration) 
may have Execution upon the Judgment, for the Award upon the Scire 
facias attached in the Husband, and fhall ſurvive. Mich. 9 Mill. 3. be- 
tween (1) Woodier and Greſham, Salk. 116. adjudged, tho' objected, the (1) Comb. 
Award on the Scire facias made. no Alteration, ., becauſe the Execution 455. S. C. 
muſt be upon the firſt Judgment. "oc 1 by — * — 


Pear expired betoꝛe the Scire ſacias taken out, and ſaid by Holt Ch. Juſt. that the Debt was attached 
in him joſntly with his Mike, ſo that altho' the ward ot the Execution did not alter the Nature of 


1 


the Dedt, ret it altered the Pzoperty, but adjonrn'd, Carth. 415. 8. C. 17 * upon a (Urit of Erroz 


in B. R. accozding to the Judgment befozt g u in B. Skin. 682. 8. C. at judged. 
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(Q) What Perſons may 


Executor. I 


1. [FF a Man recovers Atrears of Rent, all in Damages, his 
Executo? ſhall have Execution thereof, and not his Heir, koz 
by the Recovery it is a Chattel veſted, 46 E. 3. 25. b. 


Both. 


r. Ik the Demanvant recovers in a Writ of Coſinage, o2 other 
Action real, in which he ſhall recover Damages, his Heir ſhall have 
Execution of the Land, and his Executo2 of the Damages. 


2) Br, 5 (a) 19 E. 4. 5. b. (b) 43 E. 3. 2. 
190. 8. C. 
Cro. Or. 227, 228. S. C. cited. b) Br. Execution 3 2. S. C. 


2. So upon a Recovery in Waſte, the Heir ſhall have Erecutfo 
(c) Br. Exe- of the Land, and the Executoz of the Damages. (c) 43 E. 3. 2. y 


cution 3 2.8. C. 


nnn 


4 


Feme. 


1. So if a Statute be acknowledged to Baron and Feme, the 


Feme ſhall have Execution thereof atter the Death of the Baton, 
(d) My firſt (d) 48 E, 3. 12. b. 
Part 700. | 
C. 1. S. C. which vide with the Notes there. 


2. If in a Mortdanceſtor, three Coparceners recover Land and Dama- 

es, the Damages, tho” perſonal, depend on The Freehold, being the 

| Principal, which is ſeveral; and tho' the Words of the Judgment be 

joint, it * be taken for diſtributive; ſo that if Two die, the intire 

Damages do not ſurvive, but the Third ſhall have Execution only accord- 
ing to her Portion. Co. Lit. 198. 4. 


) Who ſhall ſue Execution. 
The Wife of the Husband, and not his Exccutors, 


1. IF Damages are recovered againſt Baron and Feme in a 

Quare Impedit by them in the Right of the Feme, and the 

Baron dies, and the Wife bzings.an'Attaint, ſhe ſhall have Exe⸗ 
cution of the Damages recovered, and not the Executoz of the 

-_ - - Husband, tho' the Damages were pald by the Pusband in his 
te) Br. At- Fr ccc WR OT 


taint 18. S. C. 
Fitz. Damages 174. S. C. 


2. Ik Baron and Feme join in a Quare Impedit in the Right of 

the Wife, and recover, and the Husband dies, the Wife ſhall 

P dude a Crit to the Biſhop, and not the Executoz of the Pusband. 
14 H. 4. 


12. 
3. But it had been otherwiſe if the wusband alone had bzought 


the Ation and recovered, 14 H. 4 12, | 
4 4 N 


—__— _ 
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4. Ik Husband and Wife recover Land and Damages, and the = 
husband dies, the * Wife ſhall have Execution of the Damages, Fol. 890. 
and not the Executozs of the Pusband. (a) 48 E. 3. 13. 28 Aff. 45. WV 
granted to the Mike, but ſaid valeat quantum valere poteſt. (a) My firſt 


| Part 701. 
pl. 3. S. C. which vide, and the Notes there. 


5. In an Aſſiſe by Þusband and life, if they recover Damages, 
and after the Pusband dies, the Mike chalt have Execution of the 
Damages, and not the Executozs. 23 Af. (o) 13. el * is 


here as in the Original, and I ſuppoſe ſhould be 45, which vide Br. Execution 83. Fitz. Execution 112. 


_— 


- 
8 a as MM © a. AM. 2 * i * PSS. * 0 Py i "I 4M a> . n 


. 


(S) Againſt whom it lies. 


x. (o IF a Man recovers Damages againſt Two, and ſues ac « ler. 
Scire facias againſt them, to chew why he ſhould not have 26. 

Execution againſt them, if one be returned fummoned, who makes 
Dekault, and that the other hath nothing, &c. he ſhall have Exetu⸗ 
tion againſt him that is returned ſummoned of the TUhole: 1 E. 3. 13. 

2. ik one be returned dead, and the other ſummoned, who 
makes Default, Execution ſhall be awarded againſt him alone of 
the hole. 1 K. 3. 13. b. 1 44 

3. If A acknowledges a Recogntzance to B. and after acknow- 
(edges another Recognizance to C. and C. extends his Recogni- 
ande firſt, pet B. ſhall have Execution againſt him, and out him. 
19 E. 2. Execution 280. N 1. 1 

4. Ik a Pan recovers Damages agatnſt A. againſf whom Part 
of the Damages are levied by Fieri tacias, but not all, and after 
A. dies, be map have a Scire tacias againſt the Peir (d) at his E-. ) But in 
Peril to have Execution. 19 E. 2. Execution 163. granted at his the Office of 
Yer 2 51051 | $67 is], | | | ecutors 


ge (e) ſurvives. Mich, 13 Car, 2. between (e) But 
Ke W n where ſuch 


Fuge Dien unn 

real and perſonal Lien, vide 2 Rol. Abr. 87. pl. 2, 3, &c. 
but laid, if a Scire facias had been againſt 

babe deen againſk the Hur vivo only, oz an 

td, that dy taking Advantage of the perſo- 

alnſt the Meir! Vartk. 180. S. C. cited, and 

in Yelv; 209. and ſome other Books to the tontraty. 
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(T) Againſt whom it may be ſued. 


Againſt the Wife of the Husband. 


1. IN a Quare Impedit, if Damages be recovered to two Peirg 
againſt Husband and Wife, and the Pusband dies, the Da: 
(a) Fitz. Pa- Mages may be levied upon the TUife, (a) 46 E. 3. 23. 


ages 78. 


S8. C. My firſt Part 507. L. P. 


(b) 2Sid.122. 2. (b) Ik a Recovery be in Treſpaſs againſt Þusband and 

L.P.aqudged. TUife, Execution may be ſued againſt the Wife after the Death 
of the Pusband. 47 E. 3. 10. | 

3. Ik A. recovers by Judgment in Debt again B. the Erecuto2 

of C. and after B. dies Jnteſtate, upon which Adminiſtration of the 

Goods of C. is granted to E. in this Caſe E. is liable (upon a Scire 

facias) to this Judgment, fo2 he comes under the Judgment; and 

there is a great Diverſity between a Judgment had by an Execu⸗ 

to, fo2 there the Adminiſtrato2 of the firſt Man comes patamount 

the Judgment, and where the Judgment is had againſt an Execu⸗ 

(c) Cro. Car. £02, &c. Mich. 5 Car. B. R. between (c) Norgate and Snape, per 


67. S. C. Curi . 
adjudged, Se ene 


1 Jones 214. S. C. and Diverſity taken where Recovery againſt or by an Executor. 


4- Ik a Pan tecovers in Treſpaſs againſt J. S. where there are 
ſever of the ſame Name, the Plaintiff cannot take any of them 


4) Fiz.Aver- At his Election, but he ought to take him againſt whom he reco: 


ment 28. S. C. Vered. 0 17 E. 3. 9. 116. b. 1 
5. So if the Recovery be of Land, if he ſues Execution upon 
(e) Firz.Aver- nother than him who was Party to the Judgment, tho” be hath 
ment 28.8. C. the ſame Mame, an Aſſiſe lies. (e) 17 E. 3. 9. | 
6. Ik a Pan recovers againſt Sir Francis Forteſcue, Knight and 
Baronet, and the TWrit of Execution is ſo alſo; the Sheriff may 
take Sir Francis Forteſcue, Knight, againſt whom the Judgment 
was, tho' he be not a Baronet, becauſe he is eſtopped by the 


* : 73 Judgment to lap, he is not a Baxonet. (f) Mp Reports 14 Jac. 
ep. 461. 2 | | | 


S. C. adjudged, Cro. Jac, 482. S. C. and vide 2 Brownl. 48. 1 Rol. Abr. 781. M. 3. 791. F. 5. 


. In a Scire facias to habe Execution of Damages recovered in 
an Aſſiſe againſt Thee, who were Parties to the Recovery, if 
the Sheriff returns Two warned, and that the Third had no- 
thing, Execution ſhall be granted againſt the Two of the Whole. 
1 E. 3. 13. Execution 106. | 
es. Tf an Execution of Debt and Damage be ſued againſt Two, 
Fol. 891... and one is returned * warned, and that the other hath rde 
Gris. $0 whereof to be warned, the Plaintiff map have Execution again 
ny, 
(h) Fitz. Scire 9. But otherwiſe it is where Execution is of Land (fo? this 
_— 128. will be a P2udice to the other that appears.) (h) 24 E. 3. 25. 


10. If a Judgment in Debt is obtained againſt a Feme ſole, who after 


marries, and then a Sire facias is thereupon brought againſt Husband 


and Wife, and after two Nichils returned, Judgment is given, that the 
Plaintiff ſhall have Execution againſt them, and the Wife dies, the 
4 Husband 


— 
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e 


Husband ſhall be liable to this Execution. Mich. 3 Fac. 2. between 
(a) Obrian and Ram, Carth. 30. adjudged upon a Writ of Error upon a (a) 3 Mod. 


udgment, upon a Scire facias after the Year brought againſt the Huſ- — - wig 
band, and the Judgment in B. and in B. R. in Ireland affirmed accord- Comb. 103, 


, ingly. 104. . 

. adjudge d, 
My firſt Part 719. pl. 7. S. C. Salk. 116, r17. S. C. cited, Skin. 682. S. C. cited, and as to the like 
Pꝛoceedings upon a Decree in Equity, vide 2 Vern. 169. 


For Land. 


(U) Againſt whom the Execution may 


be of Land. 
AN Hlegit lies not againſt a Pꝛioꝛ o; other Man of Religion. ,, , re. 
f A (b) in 3. 1. A. quære Kan : ks ; | . 


8. C. 


8 


is an 5 


(X) To what (c) (d) Place it ſhall be © wr 


executed in 


A4wa rded. one County, 


thoꝰ Fact done 
and Trial in 


Ja Man recovers Damages in an Ackion of Waſte in one ler. _ 
County, the Writ to levy it ſhall iſſue to the Sheriff of the cl 1 


ſame County where the Action was firſt bzought, and not to any 125. 
other. 29 E. 3. 9. b. | 1 Mod. Caſ. 


| 94- 
d) The firſt Scire facias to have Execution on a Recognizance ought to be in the County where ackrow- 
ledged, and when ſued there, and the Party is returned dead, it may be ſued againſt the Heir or Tertenants in 
any County. Cro. Car. 313. | 


2. But if the Sheriff returns he hath nothing, he ſhall have Er- 
ecution in any other County where the Recoverer will. 29 E. 3. 9. b. 

3. Ik a Recognizance of Bail be taken by a Judge de Banco at 
Serjeants Inn in London, upon an Oziginal bought in London, and 
it is certified into the Court de Banco, and there inrolled; but it 
appearFof Reco2d, that it was taken as befoze; a Scire facias may 
be awarded upon this Recognizance to the Sheriff of London, 
where the Capias was, fo2 there was the Commencement thereof, 
Mich. 19 Car. B. Rot. 141. (e) cum Farmer, between Johns Plaintiff, e) So is the 
againſt Lee and Pomeroy Manucaptors fo; Rice Edward, upon a Original, but 
Recogntzance of Bail. 5 Ma. Brook Lieu and County 85. per Brook, — 3 
and all the Pꝛothonotaries de Banco. | 22 
in the Caſe afozeſatd, the Scire facias may be awarded to the She⸗ 
riff of Middleſex, where the Recognizance was enrolled, Paſch. 
23 Car. B. R. between (f) Andrews and Harborne, adjudged upon a c) Au. 2. 

8. 


Demurrer. Intratur. C. by 

which it ap- 
pears, That Judgment was given in B. and after affirmed upon a Writ of Error accordingly ; and in this Caſe 
it was ſaid by Rolle, that the moſt antient and proper Courſe was, to bring it where the Recognizance was 
taken. Style g. S. C. adjudged, and ſaid the Recognizance being in B. it was both Ways. 


4 L 4. Mid- 


pi re es RE Ip — 2 —— - — — 22 
— — — 82 — — — 2 — 
— — — 2 = — — — — =_ #4 8 


— ñ— — 
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— 
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A. Middleſex, paſch. 20 Car. B. R. Rot. 210. — 4 ＋ between 


(a) All. 12. (a) Pultney und Forcbench to be well bꝛought, and this upon De. 
8. C. cited. hate upon my Motion, Middleſex, Hill. 17 Car. B. R. Rot. 545. bg. 
tween Goddard and Vouchers, Middleſex, Trin. 18 Car. B. R. Rot. 
785. between Gutch and Dayntree, Middleſex, Paſch. 19 Car. B. R. 
Rot. 17. between Smith and Norton, Trin. 19 Car. B. R. Rot. 38g, 
between Felgate and Gardiner. Note, Theſe Pꝛetcedents were ſhewed 
in the ſaid Caſe between Pultney and Forebench; and note, that in 
(b) All. 12. the Caſe between (b) Andrews and Harborne, upon my Motion ta 
8 C. -=_ have the Opinion of the Pꝛothonotaries touching the Courſe in 
aud vide. luch Caſe, they certified it might well be bꝛaught (c) in Middleſex, 
1 Vent. 183. 02 in London, and that it had uſed to be b2ought cithes in London 
Mod. Caſes 02 Middleſex, contra 5 Ma. Brook, Lieu and County, by Prock 
290. and all the Pꝛothonotaries de Banco, that it ought to be bꝛought 


(e) So where inn London, ànd not in Middleſex. a 
Bail taken by 


Commiſſioners in the County of Pozk, a Dcire facias lies againſt them either in the County of Yozk or 
Widdlcſex, 2 Lutw. 1287. 


(d) The 5. If a Man hath Judgment in B. for 100 J. (d) upon his Prayer he 
Piaintik may immediately have an Elegit into as many Counties as he pleaſes; 
may pꝛay le- between (e) Goodier and Ince, Trin. 8 Fac. Cro.Fac.246. admitted per Curiam; 


veral Writs but in this Caſe the Plaintiff taking an Elegit into the County of Lau- 
of Execu- : 
tion of all Caſter, with a Teſtatum, that another had been before directed to the 


the Goods, Sheriff of London, who had before returned a Nihil, and (f) it appearing 
and the i there had been no ſuch Return, it was held to be Error. 

Moiety o 

the Lands of the Defendant in everp County, and not koꝛ Part of the Debt in one County, and 
Part in another; and pet the Plaintiff ſhall be ſatisfied with one Execution only, if the Goods and 
Lands in one County will pay him, N. Benl. 59. pl. 101. Moor 24. Dalt. 29. Dyer 162. b. 208. a. 


Hob. 57. (e) Yelv. 179. S. C. adjudged, tho' accozding to the Pꝛaper of the Plaintiff he might 
immediately have taken an Elegit into both Counties, pet when he waived that Benefit and ground⸗ 
ed his Elegit upon a Teſtatum, which is falle, it is Erroz. 1 Brownl. 10%. S. C. 2 Brownl. 209. S. C. 


and vide Hob. 68. Style 455. (f) It one filed, tho' not aſtuallp returned by the Sheriff, but by 
the Attoꝛner of Courſe, in his Name, it is well enough. 1 Salk. 5 90. and vide Far. 139. 


6. The Courſe of the King's Bench and Common Pleas are 


(s) 6 Mod. very different as to the Entry of a cg) Recognizance taken at a 


Fea per Judge's Chamber; in the King's Bench they atways enter it as 
totam Cu- taken in Court, and are no Reco2d till entered; but in the Com: 
riam, not- mon Pleas it is entered ſpecially, and was a Reco2d immediately 
withitanding Upon the firſt Caption, and bound Lands befoze entered at woeſt⸗ 
the Ulage tor minſter; and, when filed in Court, is a Recozd in Court, and a 
Ne 3 o Scire facias 02 (h) Debt lies upon it, either in Middleſex 02 London, 
was inſiſted Where taken; but on ſuch Recognizance in the King's Bench, the 
on, the Entry Scire facias Muſt be bꝛought in Middleſex. Mich. 2 Ann. between 


of the Recog- chutle and Wood, Salk; 564, 600, 659. per Holt; and in this Caſe 


nizance being, 


that it was in an Action of Debt upon this Recognizance in B. the Plaintiff 
taken at the Having declared quod per ſcriptum obligatorium, acknowledged in B. 
Judge's coram Tho. Trevor & ſociis ſuis, &c. upon Nul tiel Record pleaded, 
7 it appearing it was taken by one of the Judges at his Chamber, 
Plaintiff Judgment was given againſt the Plaintiff, and the Uſage to de- 


would have Clare in this Manner being inſtited on, the Chief Juſtice ſaid it 
declared in Was againft Law, 7 | 


this Manner, 


it ſhould have been entered as taken in Court. & (h) That ſach Action of Debt lies in London, vide Yall 
and Wingſield, Hob. 195. but Hobart ſaid, that if the Entry had been general, that the Recognizance was 
taken before the Judge, without ſaying where, it would have been intended in Court. But that there is a 
Diverſity between an Action of Debt on a Judgment and a Dcire facias thereon, vide Muſgrave and Whar- 
ton, Yelv. 218. a notable Caſe and Diſtinction, tho” not mentioned in the ſame Caſe as reported. Hob. 4. 
Cro. Jac. 331, 353. and Vide Mod. Caſes 73. Hob. 196. : 


I (Y (a) 
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(Y) (a) (b) (e) What Things may be l. 
put in Execution. 8 . 
r. 887,888. 


I. A Sheriff, upon a Writ of Execution, cannot ſell to the Par: o A & 
ty a Furnace annexed to the Freehold, fo2 it ſeems this she“ 
would be (d) Taſte in him that had the Land, being a Leſſee; may take any 
Dubitatur Hill. 37 El. B. Day againſt (e) Auſten and Bisbich. Thing but 
| | | | _ 
parel; and if the Party hath two Gowns, the Sheriff may take one of them. Comb. 3 56. ry by Holt. 
(c) Not Goods pawned, demiſed or diſtrained. Br. Pledges 28. Cro. Car. 149, 150. 1 Rol. Abr. 893. pl. 1. 
— Where not Goods before ſeiſed upon an Execution, tho' wrongfully fo. 1 Show. 174. ſeems to be admit- 


ted. —— Otherwiſe if Goods ſeiſed upon a Fieri facias for a juſt Debt, the Sheriff not being ſuffered by the 
Creditor to proceed further, for the firſt Execution ſhall be taken to be fraudulent. Far. 37, 38. (d) Co, 
Lit. 5 3. a. but for this vide 2 Rol. Abr. 8 19. and the Notes there, (e) Owen 70, 71. S. C. and a Diver- 
ſity taken by Dyer and Owen, when a Furnace is fixed to the Middle of the Houſe, and when to the Wall; 
for if to the Wall, it is Waſte, for taking it away, ſo Waſte, 2 Roll. Abr. 555. pl. 10. 


2. If a Sope-boiler, or other Trader, being an Under-tenant, for the 
Convenience of his Trade, putssup Fats, Coppers, Tables, Partitions, 
and paves the Backſide, Ec. upon a Fer: facias againſt him, the Sheriff 
may take them in Execution in like Manner as the Leſſee might have 
removed them during the Term. Aſich. 2 Ann. Poole's Caſe, Salk. 368. 
held by Holt Ch. Juſt. at the Niſi prius. 

3. Otherwiſe where ſuch Trader makes Hearths and Chimney-pieces 
to compleat the Houſe, and not for the Conveniency of his Trade. Salk. 
368. by Holt Ch. Juſt. . 

4. If one be Tenant for Years, without Impeachment of Waſte, and a 
Fieri facias comes out againſt him, the Sheriff cannot cut down and ſell 
Timber, for the Tenant had only a Power ſo to do, and no Intereſt, as 
he hath in ſtanding Corn, which upon a Fieri facias againſt him the 
Sheriff may ſell. Sa/k. 368. . 


— — 


—_ 


(Z) (f) To what (g) Time it ſhall re- 9," 


Caſe of the 

late for Land. om 
Wy bs "= | 2 and the 
:t.TF Judgment fo2 Debt o2 Damages be given in Banco upon a i here. 
I Trial by * Nik prius, the Plaintiff ſhall have Execution of Je J 
the Land the Defendatit had the Day of the Ni prius, fo2 this and 

the Day in Bank are but one Oay in Law. (öh) D. 3, 4 Ma. 149, 80. (g) If the 
17 E. 3. 5. b. 18 E. 3. 14. b. (i) 18 E. 3. 38. b. | To ons 
Pꝛecipe, the Recovery ſhall bind him, and every one after claiming under him. Goulſ. tos. 4 Moor 
21. (h) This was in an Actioch of Debt againſt an Heir, who had aliened pending the Writ, vide, 

(i) Fitz. Execution 58. S. C. being in an Action of Waſte tried at Nif pzius, 


2. So he ſhall have Execution of the Land that he had the Day 
of the Jnqueſt taken. (k) 21 E. 3. 51. b. 30 E. 3. 30. adjudged, (% Fitz. Ex. 
15 E. 3. Execution 64. 31 E. 3. Execution 66. (I) 18 E. 3. 38. b. ecution 68. 


| 8. C. 
(1) Fitz. Execution 58. S. C. being in an Action of Waſte tried at Niſi pꝛius, 


3. In an Allie, if after the Alliſe is taken it is adjourned fo 
Ditticulty, and after Judgment is given fo2 the Plaintiff, he _ 


—— — — — 
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not have Executtan foz Damages of the Land, that he had the 
(a) Fitz. Exe. Zap of the Jngqueſt taken. (a) 21 E. 3. $1. b. 


cution 68. 
for that judgment is given at another Day. 


4. Ik a Man recovers Debt v2 Damage by Trial, by Jnqueg 
in Banco, he ſhall have Erecutfon of the Land which the Recoveree 
(b) Fitz. Exe- had the Day of the Inqueſt taken, (b) 18 E. 3. 38. b. contra 19 E. 2. 
cution 58. Execution 249. 
5. Ik a Man recovers Damages againſt another, he ſhall not 
(c) Fitz. Exe. have Execution of the Land that he had the Day of the Tirit pur: 
* 1 157. Chaſed,. (c) 29 E. 3. 27. (d) 18 E. 3. 38. b. 30 E. 3. 26. 31 E. z 
() Fitz Exe. Execution 66. tho averred, that he had granted his Chattels an 
cution 58. e Oays bekoze the Inqueſt taken, to take from him the 
S” C. recution. 
le) Br. Execu- 6. Mo of the Land that he had when he firſt came to anſwer, 
„ ik it was in another Term than that in which the Judgment was. 
S C. 817. (e) 42 Aſſ. r7. adjudged. 
(f) Br. Ar- 7. Ik a Man recovers a Panoz, he ſhall have all Arrearages in. 
rearages 5. (Cllrred between the Recovery and Execution. (f) 48 E. 3. 16. b. 
8. C. 8. Ik an Inqueſt be taken by Niß prius in an Action of Debt, 
(z) So is the AND the Plaintiff recovers, and the ODekendant, to (g) extozt the 
Original. Plaintiff of the Execution, the third Oay after the Inqueſt was 
returned, had aliened his Land; pet the Plaintiff ſhall not have 
Execution of the Land that he had at the Time of the Inqueſt re: 
turned. 14 E. 3. 72. adjudged, 

9. Ik a Man ſues Execution out of a Recognizance, he ſhall not 
pꝛeſently have Execution of his Land that he had the Day of the 
Reconnizance made. 29 E. 3. 32. Curia contra 1 E. 3. 12. 

10. But if upon this the Sheriff returns Nihil, then Execu⸗ 
tion ſhall be of his Land which he had the Oay of the Recogni- 
Jance made. 29 E. 3. 32. Curia. | 

11. Ik a Man acknowledges a Recognizance befoze a Judge de 

(h) But vide Banco, 02 de (h) Banco Regis out of Court, as at Serjeants Inn 
ſupza under plit ok Term, and after this is entered upon the Roll of Becoꝛd 
Leer (X). in the ſame Court where he is Judge; this ſhall bind the Perſon 

and Lands of the Conuſo2 from the Time of the Acknowledgment 
% Fol. 19;. Of the Recognizance ; fo this is a Recognizance from that Time, 
S. C. * Hobart'g Reports (i) 264. between Hall and Wingfield per Curiam. 
3 12. (k) Jf a Pan recovers Debt o2 Damages, he may ſue Exe- 
(9. of Cution of any Land which he had at the Time of the Judgment, 
ſuch Lands as 30 E. 3. 24. (I) 42 Aſſ. 1). 28 A. 41. 6 E. 3.15. and not of the Land 
be had at the Which he had the Day of the firſt Urit purchaſed, 


Time of the 
Judgment only, unleſs conveyed away before by Fraud and Covin, to deceive his Creditors, contrary to the Sta- 
tute in that Caie provided. 2 Inſt. 395. (1) Br. Execution 87. S. C. Br. Elegit 17. S. C. 


13. Ik a Pan recovers Debt oz Damages, he ſhall have Exe⸗ 
cution ok the Land which he had the firſt Dap of the Term, in 
(m) Br. Exe- Which he recovers, fo2 the Term is but one Oay in Law. (m) 42 


1 85 87. Aſſ. 17. adjudged, | 
Br. Elegit 17. S. C. but vide the Statute of 29 Car. 2. under this Title Pl, herein after mentioned. 


14. Tf a Man recovers Debt Execution may be 


bed of any Lands which he bath purchaſed after the Judgment. 
30 E. 3. 24. 3 


. ; ; 15. Tf 
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i Ik a Pan recovers in Debt, he may ſue Execution of any s 
Lands he had at the Time ot the Judgment, (a) tho' he hath a- (a) an ic 
liened it befoze Execution. 30 E. 3. 24. extended up: 


FFT | on a Statute 
2 after the Judgment, a Moiety thereof may be extended on an Elegit upon the Judgment. 
1 Brow . 3 8. ; * 


16. So it may be ſued of any Land which he had by Purchaſe after 
the Judgment, tho' he hath altened it bekoze Execution. 30 E. 3. 24. 

17. Upon a Judgment in Debt the Plaintiff ſhall have Execution only 
of the Land which the Defendant had at the Time of the Judgment, 
for that the Action was brought in Reſpect of the Perſon, but not of the 
Land. Co. Lit. 102. a. 8 os, 

18. But if an Action of Debt be brought againſt the Heir, and he a- 
liens hanging the Writ, yet ſhall the Land, which he had at the Time of 
the Original purchaſed, be charged, for that the Action was brought a- 
gainſt the Heir in Reſpect of the Land. Co. Lit. 102. b. 

19. If a Man be nonſuit, the Land only which he had at the Time 
of the Amercement aſſeſſed ſhall be charged, and not that which he had 
at the Finding the hope. 5 for the Amercement is not in Reſpect of the 
Land, but his Want of Proſecution, which was a Default in his Perſon. 
Co. Lit. 102. b. | | £ 

20. But the Iſſues of a Juror may be levied upon his Feoffee, tho? loſt 
after the Feoffment, becauſe he was returned and {worn in Reſpect of 
the Land. Co. Lit. 102. b. | 

21. If in Debt againſt an Executor, Judgment is given, and a Heri 
facias de bonis Teſtatoris iſſues, upon which a Devaſtavit is returned, an 
Elegit may iſſue de terris propriis of the Executor, which he had the Day 
of the firſt Judgment. Mich. 32 & 33 Eliz. between (b) Mead and (b] Ero. Eliz, 
Cheyney, Moor 299. pl. 446. adjudged. 216. 8. C. 


2 Leon. 188. S. C. adjudged, that an Elegit lies; but in neither of the Caſes is it ſaid of the Lande 
which the Executoz had the Day of the firſt Judgment, | 


22. If one becomes Bail for another in B. R. in an Action of Debt, 
and Judgment is after given againſt the Principal, &c. no Extent can be 
of the Lands of the Bail bona fide ſold of leaſed after his becoming Bail, 
and before the Judgment againſt the Principal; for the Bail's Recogni- 
zance is not in a Sum certain, but only that if Judgment be given againſt 
the Defendant, and he does not pay the Condemnation, or render his 
Body to Priſon, tunc concedit quod debitum, Ec. Jo that unleſs and until 
the firſt Part happen, it is no Recognizance. Mich. 15 Fac. between 
Baskerville and Brochel, Cro. Fac. 449, 450. adjudged. 

23. But it ſeems otherwiſe in B. (c) where the Recognizance of the (e) Foz this 
Bail is always in a Sum certain, and againſt them Execution may be of Diverſity in 
the Lands they had when they acknowledged the Recognizance. Mich. a pe cap road 
I5 Jac. between Baskerville and Brochel, Cro. Fac. 449, 450. ſeems to be ral Courts, 


admitted. My firſt 
Part 681. 
pl. 1. vide the Notes there in the Wargent; 


24. By the Statute 29 Cir. 2. cap. 3. reciting, that whereas it had 
been found miſchievous, that Judgments ih the Courts at I/eſtminſter re- 
late to the firſt Day of the Term whereof entered, or to the Day of the 
Return of the Original or filing Bail, and bind their Lands from that 
Time, tho' acknowledged, ſuffered and ſigned in the Vacation after 
the Term whereby Purchaſers are grieved; it is enacted, that any 
Judge or Officer of the Courts at I/eſtminfter, who ſhall ſign any Judg- 


ment, ſhall ſer down the Day and Year of his ſo doing in the Paper 


Book, Sc. where ſigned, which Day and Year ſhall be entered on 


the Margent of the Record, where Judgment ſhall be entered, and 
4AM ſuch 
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ſuch Judgment (a) againſt Purchaſers bona fide, for a valuable Coubde. 
@ ot = ration of Lands, Ec. ſhall be Judgments only from ſuch Time as ſigned, 
Dlaintif and ſhall not relate to the firſt Day of the 'Term whereof entered, or of 


and Defen- the Return of the Original or filing Bail. 
dant, and 


all other Purpoſes, it is a Judgment of the firſt Day of the Term by Fidtion of Law. Mod. Caſes 
189, 310. 


nn... 


1 


CAA (b) To what Time ii ſhall relate 
. for Chattels. 
Abr. 157. 


and the Notes 


wer. neo. (A) What Goods ſhall be (c) taken in 
1 Execution. 


| I. 17 an Crecuto? ſells any Goods to another pending an Aﬀton 
(d) Fitz. Exe- againſt him, and befo2e Judgment theſe Goods ſhall not be 


cutors 7. S. C 


Br. Exccutors tu ke li ki Execution, to2 they were lawkully bought. (d) 9 H. 6. 

TRY 57. b. Curia: 
5 2. Ik a Pan after Judgment, and bekoze Execution taken out, 
ſeils his Chattels by Fraud to avoid the Execution; theſe Goods, 


(e By de (e) at the Common Law, could not be taken in Execution. 3 E. 3. 


Common Itinere North, Execution 108. 
Law an E- 


ſtate made by Fraud was avoidable only by him that had a former Right, Title, Intereſt, Debt or Demand. 
3 Co. 83. a. 


3. Ik a Pan recovers againſt J. S. and ſues Execution by Fieri 
f) Thoſe facias, (f) the Chattels that J. S. had at the Time of the (g) Exe- 
which he had Cution uwarded, are liable to the Execution. Hill. 11 Jac. B. be: 
at the Time tween (h) Cummin ant Brandlin, adjudged by Admittance. 


of the Execu- 

tion awarded, and not thoſe he had at the Time of the Judgment, otherwiſe of Lands. Kelw. 87. 8 Co. 171. a. 
(g) And if after Extent awarded, and before Inquiſition taken the Defendant ſells his Goods, the Sheriff may 
extend them. Moor 21. pl. 72. per Dyer and Weſton, Cro. El. 174. 1 Leon. 104. vide Judlyp and Hall, 


See my firſt Part 691. vide the Notes there. “ (h) Moor 873. pl. 1216. S. C. adjudged, 1 Brownl. 38. 
S. C. adjudged. 


(i) 1 Leon, 4. (i) As ik after Execution awarded againſt J. S. he dies, yet 

os. =; 7 — the Sheriff may after execute the Writ upon the Goods in the 

8. P. by the Hands of his Executozs oz Adminiſtratozs, in as much as the 

other judges, Goods were bound by the Award of the Execution. 16 H. 5. 6. b. 
con. Vaughan. per Brian, in att Execution upon a Statute Staple. | 

5. So if a Man recovers againſt J. S. as Erecuto2 of W. S. of 

the Toods of the Deceaſed, if he hath, &c. and if not de bonis 

propriis, and ſues Execution accozdingly by Fieri facias, and after 

bekoze Execution made by the Sheriff, J. S. dies, the Sheriff, if 

he finds no Goods of W. S. the firſt Teſtatoz, he may execute the 

Writ upon the pꝛoper Goods of J. S. that he had at the Time of 

the Execution awarded, tho' they are now in the Hands of his Ex⸗ 

ecuto2 02 Adininiſtrato!, without ſuing a Scire facias, in as much as 

they were bound by the Award of the Execution. Mich. 31 & 32 El. 


(%% 1 Leon. B. R. but adjudged Hill. 32 El. between („) Parks Plaintiff, and 


144. 8. C. Moſſe and Howe, Defendants. 
adjudged, 
Moor 352. pl. 473. S. C. adjudged, Cro. El. 181. S. C. 


2 "es. 


— 


1 


2 


Execution. 


6. Ik an Elegit be erroneous, upon which an alias Elegit is grant- 
ed, all the Eoods which he had at the Time of the Execution 
granted are liable. B. R. Humphry's Caſe cited, Hill. 11 Jac. 
17, If one after Judgment againſt him by Deed had bona fide bar- 
gained and ſold his Goods, and a Heri facias bearing Date the ſame Day 
as the Deed had been taken out (before the Statute 29 Car. 2.) theſe 
Goods might have been taken in Execution; for by the ſuing forth 
the Execution all the Defendant's Goods were liable, ſo as no Gift 
thereof the Day of the Date of the Writ, (a) or after, could ſtop the (a) Queere, JE 
Execution. Mich. 37 & 38 Eliz. between Benche and Wiſeman, Cro. El. after the 


440. adjudged. Teſte and 

| 1 befoze the 
Writ was atfually taken out, vide Bayly and Banning; 1 Lev. 173. 1 Sid. 271, 272: i Keb. 390, 982. 
2 Keb. 32, &c. | 


— — 
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8. By the Statute of 29 Car. 2. it is enacted, that no Heri facias, or 
other Writ of Execution, ſhall bind the (b) Property of Goods but from (b) This 
the Time ſuch Writ ſhall be delivered to the Sheriff, Under-ſheriff, or muſt be in⸗ 
Coroner, to be executed, and for the Manifeſtation of the Time, the — nay 


Sheriffs, Sc. their Deputies and Agents, upon the Back of the ſaid Writ, —— 
ſhall endorſe the Day and Year when received. ons — 
to the Goods 


between the Teſte of the Writ and Delivery thereof to the Dheriff, but as to the Party himſelf, his 
Executozs and Adminiſtratozs, the Goods fince the Statute as befoze, are bound from the Teſte. 
2 Vent. 218. per Curiam, Comb. 33. 2 Show. 485. Mod. Caf. 225. | 


9. At Common Law, if two Writs of Heri facias had born Teſte the 
ſame Day, the Sheriff was bound to execute that firſt which was firſt de- 
livered to him; in the Caſe of Smalcomb and Buckingham, (c) Salk. 320. (e) 5 Med. 


held per Curiam. 320. 8. C. 
but S. P. 


does not appear. 


10. So where ſince the Statutes, two Writs are delivered the ſame 
Day to the Sheriff. Salk. 320. | 
11. Where ſince the Statute A. delivered a. Fieri facias to the Sheriff 
at Nine in the Morning, and after, at Ten the ſame Day, B. delivered 
another, deſiring him forthwith to execute it, which he did, and fold the 
Goods, and after executed A.'s Fieri facias on the ſame Goods; it was 
held the firſt Execution was good, and 4. had Remedy only by Action 
againſt the Sheriff. Mich. 9 Will. between (d) Smalcomb and Buckingham, 055 Mod. 
376. S. C 


Salk, 320. adjudged. 4 

| Comb. 428, 
452.8, C. and Holt inclined there ſhould be no Fraſtion of a Dap, and that the Sheriff had his E⸗ 
leftion, Carth. 419. S. C. the laſt Writ bearing Teſte firſt ; and per Holt C. J. where a Fieri facias is 
delivered to the Sheriff to Day, and another to Mozrow, aud he executes the laſt firſt, by making 
Sale of the Goods, ſuch Sale will ſtand good, and he who delivered the firſt Writ hath Remedy 
only by Aſtion againſt the Sheriff, —— But if two Writs are delivered to the Dheriff the ſame 
Day, he ought to give Pzeference to that which was firſt deliver'd ; but if he exccutes the laſt firſt, the 
Execution cannot be defeated by a ſubſequent Execution of the Firſt; but the Party concerned in 
the Firſt is put to his Aſtion againſt the Sheriff, | 


12. But if A. when he delivered his Writ, had ordered the Sheriff to 
itay Execution till next Day, he could have had no Action againſt the 
Sheriff. Salk. 320. | 


(B) At 


= 
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(B) At what Time Goods ſhall be put 
in Execution. 


1. IF by the Cuſtom of a Gill a Pan may (a) attach the Goods 
(a) By the | of his Debtoz, and that theſe Goods ſhall be taken in Exe. 
var, 2: Ji, cutlon if the Suit paſſes fo2 him, and he attaches the Goods ac: 
that Goods at: CO2Dingly; yet befoze the Trial of the Aﬀion, if another hath an 
cached in Execution againſt the ſame Man, theſe Goods map be taken in 
London , Execution, fo2 he ſhall have all the P2operty which the Owner 
tachntent att DAD, viz- to have the Goods if the Suit paſs againſt the Plaintiff, 
be £14 by oz the Overplus, if any there be, (and it cb) ſeems be may take 
Commiſſioners them pꝛeſently if he will pay the Debt, if it be recovered) fo? the 
of Bankrupt, Matty himſelf might pay the Debt, and diſcharge the Goods, 
r Jac. in Camera Stellata per Hobart and Tanfield, adjudged 


8 and Darſon Ironmonger, De⸗ 


Power by the between big 
general Words fenDants. 


of the 13 El. ; 
to ey" with them, and yet they are but a Pledge to oblige the Party to appear, and upon that ſhall be diſ- 
charged. Cro. Car. 159. (b) Quere, If he may pay the Money due on a Pawn, and take it, gc. vide 


ſupꝛa V. and the Notes in the Margin. 


2. Ik the Sheriff, upon a Fieri facias againſt J. 8. ſeiſes certain 
(e) Hob. 207, Mods, of which J. S. was poſſeſſed, and the Sheriff (c) pays 
A Queltion by Part of the Money recovered, and does not return his TUrit, and 
him moved, after the Sheriff is removed and another Sheriff choſe, and after 
besten a CUrit of Diſcharge to him direfed and delivered, he ſells the ſaid 
Fieri facias IIUoods; this is a lawful Sale, becauſe by the Seiſure, tho' the 
or Capias ad (Llrit be not returned, he is chargeable to the Party. Trin. 3 Jac. 
Satisfa= B. R. between (d) Aire and Aden, which intratur Paſch. 44 El. Rot. 
denden 308. adjudged, 34 H. 6. 36. adjudged, koꝛ there a Diſtringas iſſued to 
the new Sheriff to diſtrain the old Sheriff to expoſe to Sale, which 
Fol. 894. does not give him an Authozity to ſell, but compels him to do 


that which he ought to have done befoze by the Law. 


Plaintiff his 
Money of his own, whether he may levy the Money of the Defendant after. d) Cro. Jac. 73. S. C. ad- 


judged, Moor 557. pl. 1045. S. C. adjudged, the Sale good, becauſe the Sheriff was chargeable with the Value. 
Yelv. 44. S. C. adjudged con, but by the State of the Caſe in Velv. it does not appear the Sheriff had paid any 
Part of the Money recovered. 2 Saund. 47. S. C. cited, and ſaid to have been adjudged in Yelv. con. to the other 
Books, and the Roll faid to be Paſch. 44 El. 318. 2 Saund. 345. S. C. cited, and faid the Roll was Paſch. 
44 El. Rot. 618. 1 Mod. 31. S. C. cited, and vide 2 Rol. Abr. 591. pl. 5. and the Notes there. 


te) What is 3. But if upon the Fieri facias the Sheriff (e) returns, that he 
CE had ſeiſed the Goods, but Non invenit emptores, and after he is re- 
turn, vide moved, and a new Sheriff made, yet the old Sheriff cannot ſell 
Godb. 276. them after, tho' a Diſtringas iſſues to the new Sheriff to make the 
Cro. Jac. 515. OD Sheriff to ſell them; and if he ſells them thereupon, the Sale 
"=. 117- fs not good, fo2 the new Sheriff ought to ſell them, Paſch. 32 El. 


(f) 4 Leon. B. R. between (f) Dod and Conny, by two Juſtices. 


20. ſeems to 
3 6. 4080 Ik upon a Fieri facias the Sheriff ſeiſes Goods, but befo2e 
71 p. Sale a (h) Superſedeas comes to him, if the Sheriff after ſells the 
(a) Yet he Soods (i) without a TUrit de venditioni exponas, it is void. Paſch. 


lall not de. 8 Car. between Scarling and King, adjudged per Curiam. 
liver back the 


Goods, but the Execution bog begun, ſhall proceed. Charters and Peters, Cro. El. 597. by Poph. and 
Gawdy, Moor 542. pl. 718. for the Execution is intire and cannot be divided, but vide 2 Rol. Abr. 491. 
pl. 5. and the Notes there. Dyer 97. pl. 57. Yelv. 6. 


ſhall go, v3de Dyer 98. b. pl. 57. 


2 5. If 


(i) That in ſuch Caſe a Uenditioni exponas 


tl 


N 
b 
C 
C 
b 
b 
0 
[ 
8 
x 
t 
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B. R. by a ſpecial Writ to the Marden of the Fleet, to detain _ 
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5. Jf a Pan leaſes fo2 Pears, rendzing Rent, the (a) Reverſion WAG 
may be extended upon an Elegit during the Leaſe, and the Tenant gent ceervea 
by Elegit ſhall have the Moiety of the Rent, Hill. 10 Jac. B. (b) on a Leaſe for 
Sir Thomas Cambell's Caſe reſolved per Curiam. Life was held 


not to be ex- 
tendible without the Reverſion. Walſal and Heath, Cro. El. 656. but vide Co. Lit. 153. a. —— That an 


Extent of two Parts of a Rent-charge may be good. Motton Shirt, Cro. El. 472. and vide 2 Rol. Abr. 
472. pl. 11. and the Notes there. (b) My firſt Part 50g. D. 4.8. C. 1 Brownl. 33. 


6. If a Fieri facias (before the Statute) had been delivered to the She- 
riff, 9 Novemb. and he had executed it the ſame Day, and after a Writ 
of Diſcharge dated the 6 Novemb. had been delivered to the Sheriff the 
ſame Day; if it did not appear the Sheriff had Notice of it before the 
Execution ſerved, the Execution had been good. Mich. 37 & 38 Ei. 
between Boucher and Wiſeman, Cro. Eliz. 440. per Curiam. 

7. By the Statute of 8 Ann. cap. 14. no Goods or Chattels being upon 
any Meſſuage, Ec. leaſed for Life, Years, at Will, or otherwiſe, ſhall 
be taken in Execution, unleſs the Party at whoſe Suit taken out ſhall, 
before Removal thereof, pay the Landlord all Rent due at the Time of 
the Execution, provided the ſame do not amount to more than one 


| Year's Rent; and if more, then paying one Year's Rent he may proceed 


to execute, Sc. and the Sheriff is required to levy and pay the Plaintiff, 
as well the Money paid for Rent as the Execution-money. 


. " " 
——_ ” — 
— 


— — 
— — 


(C) In what (c) Place it may be exe- Hag, 
cuted. | = 

wa ng in 

x. T* Land and Damages are recovered in antient Demeſne, the dar. mall. 


Damages cannot be levied upon the Land held of the Manoz againt whom 


which is Frank-fee, fo2 it is out of the Jurisdifion. (d) 7 H. 4. 29. _ is a 

ent in 
B. R. the Court, upon the Defire of the Plaintiff, may, without any Writ of Execution, ſend an Officer to take 
him up. d) Fitz. Diſtreſs 12. S. C. | 


2. Upon a Capias ad Satisfaciendum to the Sheriff of Middleſex to 
take ]. S. if the Sheriff takes him and puts him into Newgate, 
which is the common Pꝛiſon fo2 Middleſex and London, and after 
another Mrit of Execution comes to the Sheriff of London, tho” 
the Sheriffs of London are alſo Sheriffs of Middleſex, and New- 
gate, where the Pꝛiſon is the Pꝛiſon fo2 both Counties, yet the 
PROS ſhall not be ſafd to be in Execution upon this new Writ 
n London, no? can the Sheriff of London ſerve it upon him, fo2 
that he is in another County; koꝛ when the Commitment is to 
Newgate by Fozce of a TWrit to the Sheriff of Middleſex, he cannot 
be ſaid to be in any Reſpet within the County of London, fo2 the 
Counties continue ſeveral, and the Paiſon ſeveral in Reſpet of the 
Commitment; fo2 there are two ſeveral Sides, and one Partition 0 
between them. Maſter Parker ſaid to me, that ſo it was reſolved - 
by all the Judges, upon a Reference by the Low Chancelloz out of 
Chancery. Paſch. 16 Jac. in one Coa's Tale, Trin. 16 Jac. B. R. 
ſame Caſe agreed per Curiam, upon an Habeas Corpus, fo2 the 
Sides are ſeveral and diſtin, ſo in the ſald Caſe. 

3. Ik a Man recovers againſt another in B. R. Debt o2 Da- 
mages, and he againſt whom the Recovery ts, is in the Pztſon of 
the Fleet, he cannot be put in Execution upon this Judgment in 


4 N n 
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(a) But where in Execution koꝛ thts Debt, without (a) banging his | in B. R. 
all Adios, by Habeas Corpus. Trin. 32 El. B. R. between Serjeant And Brock, 


ac. in that fad to be adjudged, 
Court to 


which removed by Habeas Cozpus are diſcharged, the Party ſhall be remanded, vide Cro. Car. 128. and 
vide Dyer 152. pl. 6. 


4. So if an Habeas Corpus be granted againſt the Pztſoner, and 
the Warden of the Fleer returns, that he is languidus in Priſona, by 
which, &c. vet he cannot be put in Executton by a ſpecial TArit to 
ſuch Ptirpoſe, without bzinging his Body. to the Bar de B. R. 
Trin. 33 El. B. R. between Serjeant and Brook held. 


. 
— * — — —— 


* 


Parcel fur (D) (b) In what Caſes a Man ſhall be 


renders him- 


ff in Dit: in Execution before Prayer. 


charge of his 

Plaimiffought I. E Debt againſt J. S. if the Defendant be taken upon a Lati. 
N tat, and committed to the Parſhal fo2 Want of Bail, and 
* Fol. 95. after the Plaintiff recovers“ againſt him, he continuing in Py: 
WNW 
— 1 > ſon; yet he ſhall not be in Execution upon this Judgment bekoze 


Ele dt ion, whe- Pꝛaper ok the Plaintiff. Mich. 4 Jac. B. R. between Carr and Cop- 


ther he will ping. 

take him in : 

Execution or tefuſe him, of which an Entry ought to be made of Record. My firſt Part 67 5. pl. 8, 9. vide 
and the Notes there, and Winch 77, 78. 


2. Tf a Man recovers Damages in an Aﬀion upon the Caſe a⸗ 
ic) If after NAinſt J. S. in B. R. the (aid (c) J. S. being in Cuſtodia' Mareſchalli, 
Judgment a. Pet he ſhall not be in Executton upon this Judgment, tho" it be 
gainſt him, he within the Pear befoze Paper of the 4 fo2 the Marſhal 
furerders cannot take Notlte of every Judgment agatnff every Piſſoner, 
Diſcharge or but upon the Pꝛaper of the Plaintiff a Committitur ſhall be entet: 


his Bail, and ed UPON the Roll, and then he is in Execution, Hill. 12 Jac, B. R. 


the Plaintiff between (d) Sir Hen. Bellows und Handford adjudged, 


will not pray | 

him in Execution, he ſhall be diſcharged. 1 Leon. 59. [d) Cro. Jac. 364. 8. C. 1 Rol. Rep. 104, 133- 
S. C. adjudged, and faid the Uſe in ſuch Caſe was, to make an Entry quod committitur, and then the Mar- 
ſhal is chargeable with him, and not before, and vide 2 Rol. Rep. 112. 


3. Ik a Judgment be given agafnſt J. S. who is in the Fleet a 

'{(oner there, and after the Warden of the Fleet inkonns the 

ottt of Chancery, that the ſafd J. S. fs in his Ward of the Fleet, 

fo2 certain Cauſes, upon which the Court commands the Nlarden 

to detain him in Execution till Satigfatton of the Judgment; yet 

J. S. fs not in Execution upon the Judgment, becaute this was 

not at the Requeſt of the Plaintiff, but done without his Pꝛaper; 

o* it may be, that he will chooſe another Execution, &c. Dy. 13, 
14 El. B. R. 306, 63. 8 

4- Ik a Man recovers in Debt, and outlaws the Defendant af: 

ter Judgment, and within the Pear the Defendant is taken by a 

Capias Utlegatum, he ſhall be in Execution fo2 the Plaintiff be- 

(e) And to koze Prayer, becaule the Outlaw was (e) at the Suit of the Pat- 

ſtay the Exe- ty, Co. 5. (f) Garnon 88. adjudged Hill. 41 EL B. R. between 

cution of ſuch Bonner Ant Stukely. Mich. 43, 44 El. B. R. per Curiam. 


Writ, is a <P 
good Conſideration for a Promiſe to the Party. Jennings and Yall, Cro. El. 909. adjudged by three Judges 
againſt one. Yelv. 19. adjudged by three Judges againſt one. (t) Ante 122. pl. 4. S. C. which vive 
and the Notes there. and vide 1 Leon. 51. | 


3 | 5. But 


| 
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5. But otherwiſe it is if he be taken by Capias Utlegatum (a) af: (a) Hob. 11 
ter the Pear, fo2 that there he could not have a Capias againſt him. 8: vir. us, 


Dubitatur Hill. 38 El. B. R. between (b) Norton and Sharpe. Cul of walt 
vi⸗ 
ſon, ante 122. pl. 7. and the Notes there. b) Ow. 72. S. C. Cro. El. 4. 66. 8. C. 


6. But if a Man recovers in Debt, and after Jud out- 
laws the Defendant; and after, within the Pear, the Oefendant 
is taken by Capias Utlegatum, tho' he ſhall prima facie be in Erecu- 
tion fo2 the Platntiff, (c) yet he may make his Election, that he ( Moor 598. 
ſhall not be in Execution fo? him. Mich. 432 44 El. B. R. between pl. 817. and 


(d) Shawe and Cuttereſſe per Curiam. bdaide Hob. 57. 
| the Manner 
of the Entry of the Plaintiffs Prayer, to have him in Execution. (d) Cro. Eliz. 850. S. C. and S. P. 


1 Rol. Abr. 902. pl. 11. S. C. 


Upon Prayer without more. 


(E) In what Caſes a Man ſhall be in 
Execution upon Prayer before an Ha- 
beas Corpus ſued by Committitur en- 
tered. 


x. 1 a Man retovers in Banco Debt and Damage againſt J. 5. 
and hath Judgment, tho' J. S. be a Pziſoner fo2 other Cauſes, 
in the Fleet, which ts the Puſon of the Common Pleas, and the 
Warden infozms the Court thereof, and the Court commands 
him to detain him in Execution till Sattgfation of 2 Judgment, 
pet he is not in Execution, becauſe he was not bzought to the Bar 
Habeas Corpus, and viewed, and Demand made of the Puſoner, 
if he was the ſame Perſon who was condemned, oz not, which is 
the Dffice of the Court to ask him. Dyer 13, 14 El. 306, 63. 
2. The ſame Law is in I Dyer 13, 14 El. 306, 63. 
3. Ik a Man be attainted of a Treſpaſs at the Suit of the Par⸗ 
10 in an Action of Treſpaſs, and after he is taken in Execution fo 
the King's Fine, he, at whoſe Suit he was attafnted, may p2a 
that he remain in Execution ko his Damages recovered, and he () bir Fre. 
ſhall not be ſuffered to go at large befoze Satisfaction of them, S 
becauſe the King comes to the Fine by his Sult. (e) 22 AM 14. Br. 61. S. C. 


4. The ſame Law if a Man who is attainted of a Diſſeiſin (0 Fic. Exe. 
with Fozce be taken in Execution fo2 the Fine of the King, dunn 
(f) 22 Aſſ. 74. Br. 81. S. C. 

5. Ik a Pan recovers Damages in an Aſſiſe againſt Thee, and 
alter one is taken by Capias fo2 the King's Fine, he ſhall not be in 
Execution fo2 the Kecovero2 upon P2ayer fo2 the Damages, be- * Fol. 896. 
cauſe the Execution purſues the O2iginal, which was joint, and he SV 
ought to have had an Execution againft all jointly, and cannot 
have one againſt one only. x5 H. 4. 6. Curia. | | 

6. Tf an Execution by Default be awarded in a scire facias upon . 

a Judgment in Debt, and the Defendant, after the Pear and 
Day, viz. four Pears after was in the Fleet fog another Cauſe, 
and by Habeas Corpus he was bzought in Banco, and asked 125 4 
. on 9 
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Court, whether he was the Perſon who was condemned ut ſupra 
and he admits it, he ſhall be committed in Execution at the Þ aver 
of the Plaintiff, as it ſeems, tho' it be after the Pear and ay, 
Dyer 4 El. 214, 47. | | 

7. Ik A. recovers againſt B. by Judgment in B. R. and thereupon 

B. renders himſelf to Pꝛiſon, and after bzings a TUrit of Erroꝛ 

and hath a Superſedeas, yet after upon Pꝛayer of the Plaintiff the 

Court may commit him in Execution tho' the Reco2d was remo: 

ved, in as much as he had not found Bail upon his TUrit of Er⸗ 
roz. Paſch. 9 Car. B. R. Symond's Caſe was ſo, 


* 
— — 


0 Tac (F) In what Caſes Execution with (a) 


ntry 15 d . F 
unica far « Satisfaction againſt one ſhall ſerve for 
nent v rhe other. 
Satisfaction, 


for the Plain- x, TN Debt upon an Obligation againſt Two, if 51. Damages 
ng 


algo ogg be aſſeſſed to be recovered of each of them ſeverally accoꝛ 


Jin Fe to the Crit, if the Plaintiff ſues Executton againſt one (it is in- 
cution. tended with Satisfaion) he ſhall not have Execution againſt the 
r other. 14 H. 4. 19. b. | 
Caſe. 0. 

86. b. + which, and the Books in which reported, vide my firſt Part 635. pl. 11. vide, and the Notes 
there, F 


2. Ik a Recovery be by ſeveral Præcipe's againſt Two in Debt, 
upon an Obligation, in which they are bound jointly and ſeveral: 
iy, if the Plaintiff lues Execution againſt one (with Sattsfaiffon) 
he ſhall not have Execution againſt the other alſo, 14 H. 4. 22. b. 

3. Do if one bangs a ſeveral Aﬀton in one Court againſt one, 
and recovers, and another Action againſt the other, and recovers, 
if he ſues Execution againſt one, (with Satisfatfon) he ſhall not 
have Execution agatnſt the other. 14 H. 4. 22. b. | 

4. In Treſpaſs againſt Three, ik one be condemned, if. the 
Aaintiff hath Execution againſt him with Sattsfatton, he ſhall 

4) Br. Judg. VE barred againſt the other. (b) 14 H. 4. 22. Paſch. 3 Jac, B. R. 
ment 98.8.8 between Hickman and Machin agreed. . 

5. So ik koz a Treſpaſs by Two, leveral Actions are bzought 

againſt each in ſeveral Courts, and he recovers againſt them, pet 
Br. Tadg. If the Plaintiff hath Execution againſt one, it ſhall bar him a- 
nr 63.8.6. Jainſt the other. (e) 14 H. 4. 22. b. 33 
6. But in this Caſe the Plaintiff may ſue Erecution againſt the 
ones and he is put to his Audita Querela, and by this he ſhall be 
J. The Law would be the ſame in this Caſe, tho' the Recovery 
was in the ſame Court, this being upon ſeveral Uirits, fo2 the 
other upon the Execution, which is laſt ſued, cannot plead the firſt 
Execution, and the Reco2ds are ſeveral, therefor he Hath no 


other Remedy but an Audita Querela. Paſch. 3 Jac. B. R. between 


Hickman and Machin agreed. N | 
8. Jf Two are bound fn an Dbligation jointly and ſeverally, 
and the Dbligee recovers in B. R. againſt one, and hath him in 
Erecution, and after recovers againſt the other 4n B. and upon an 
Elegit hath his Goods, and the Moiety of his Lands in Execution; 
in this Caſe by this laſt Execution, the Plaintiff is fully — 
| 2 | | - 299 i 


— — — — 
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and therefoze the other, who is in Execution by his Body, ought 
to be delivered by his Audita Querela. Paſch. 12 Jac. B. R. between (a) My firſt 
(a) Cowly and Lydeat, adjudged per Curiam. Pare 635. 
| pl. 12. 8. C. 


and the ſeveral Books there cited where reported, which vide with the Notes there. Cro. Jac. 694. S. C. cited 
in the Caſe of Clerk and Indzews, Winch 112. S. C. cited. 


—_—_—. 


9. (b) If A. and B. are jointly and ſeverally bound in an Obligation (6) Cid. Car. 
to C. and A. is ſued thereupon, and after Judgment (c) taken in Exe- 75. S. P. ad- 
cution, and eſcapes with the Conſent of the (d) Gaoler; yet may B. be ſudged. 
ſued on the Bond, and after Judgment againſt him taken in Execution, (©, And if 


for the Eſcape was no Diſcharge or Satisfaction of the Debt. Hill. 16 Fac. 41 — 


between Pendavis and Kenſham, Cro. Fac. 531. adjudged. tion, and 

| told, Pa Aw BN ;* 7, one Ez 
ſcapes, pet the other ſhall not have an Audita Querela, My firſt Part 635. pl. 11. vide, and the 
Notes there, and vide Moor 29. pl. 96. (d) Otherwile if he eſcape with the Conſent of the 


Plaintiff, Cro. Car. 75. adjudged, 


Without Satisfaction. 


(G) In what Caſes Execution without t&" 
Satisfaction againſt one ſhall diſcharge © VV 
the others: | 


I. | bu a Man hath once Execution againſt the Bail of J. 8. he 

ſhall never have Execution againſt J. S. himſelf the Pꝛincipal, 
fo2 he hath made his Eleckion by the firſt Execution; Paſch. (e) ( wiggen's 
10 Jac. B. R. | Caſe, Cro. 
Body being taken in Execution, S. C. and 8. P. per Car'; 2 Bulſt. 68. 8. C. 2 Lev. 19.18. EA ; 4 
vide 1 Bulſt. 43. ä | 


2. So if he hath once ſued retution (f ) againſt the Peincipal, 2 . 
he cannot after reſozt to an Execution againſt the Bail koz the «is is incnd- 


Cauſe afozeſaid, Paſch. (8g) IO Jac. B. R; ed where the 
5 FOR: of © HY r = _ Baill is taken 
in Execution ; for it is otherwiſe where the Bail pays Part. Folgatc and Mole, 1 Sid. 107, 8) Cro. 


Jac. 320. S. C. and S. P. per Cur', 2 Bulſt. 68. S. C. 


z. But he may have Execution againſt one of the Ball, and af- (b) Co. Jac. 
ter have Execution againſt the other alſo. (h) Paſch. 11 Jac. B. R. 329. 8. C. 


and S. P. 
agreed. Cur'. 2 Bult. | 


1 68: 9. E. 
4. In a Scire facias by the Executor of the Plaintiff, upon a Judg- 
ment againſt the Principal, the Defendant pleaded, that the Teſtator 
ſued Execution by Scire facias againſt the Bail, and had Judgment and 
Execution awarded againſt them; and it was held no Plea, becauſe not 
ſhewed the Plaintiff was ſatisfied by the Execution againſt the Bail ; for 
otherwiſe without Satisfaction he may always charge the Bail. Tri. 
17 Fac. between Freeman and Freeman, Cro. Fac. 545. adjudged upon 
Demurrer. OW 00 
5. If one be Bail for A. B. C. and D. and (i) before the Return of the (i) Quzte, It 


ſecond Scire facias the Plaintiff takes A. in Execution, yet he hath not Becogni- 
Zance not 
kozkeited bekoze, and ſo not then pleadable, tho' but one Defendant, and he taken in Execution. 
Vide my firſt Part 676. pl. 18. and 674. pl. 1. | 
eee EE theroby 


* — 
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thereby diſabled kirnfelf to rake Execution againſt the other Principals 
for the Bail undertook to bring in all Four. Jin. 29 Car. 2. between 
(a) 2 Mod. (a) Aſtry and Ballard, 2 Lev. 195. adjudged upon a Scire facias againſt the 
312.8.C. Principal for the Plaintiff niſi, Ec. tho Jones Attorney General preſſed 


adjudged, to be further heard. 

2 Jon. 75. EE nan Mats he's its: of 

S, C. adjudged, tho' by this Book it does not appear there were moze than one Defendant whom the 
Plaintiff had taken in Execution, x Vent. 315. S. C. adjudged, 3 Keb. 761, &c. S. C. 


r —— um "RF Y 


— 


— 


— 


* 


(H) What Thing may be put in Exe 


cution. 


(b) As to Es- The Body (b) at the Suit of the King. 


ecutions at the 


Suit of the | | | | | 299 
King, vide 1. JF the King recovers in a Scite facias upon a Recognizance f 
under Title | | Surety of the Venn fo2 Bꝛeach thereof he may — — 
Pecrogative. tion by his Body, (it ſeems this is by the Common Law) fo? he 
(c) Br. Ereca cannot by the Statute. (c) 7 H. 4. 34. Curia. 


tion 29. 8. C. 


The Body at the Suit ok a common Perſon, 


d) Ognel 2. (d) Ik a Man recovers in a Scire facias upon a Becognizance 
_ me: acknowledged Chancery, he cannot have Execution by Coins 
S.P. "djudged fo2 the Statute of W. 2. gives a Capias in Account, and 25 E. z. 
per totam in an Aﬀion of Debt, but no Capias is given in a Scire facias. 
Curiam, Paſch. 11 Jac. B. R. between (e) Wever and Clifford adjudged, Co. 8. 


ie by that Cleer's Caſe 142. adjudged, D. Puttenham's Caſe 


Statutes, but 306, 63. 27 fl. 7. Kel. 100. Jo Capias lies upon a Recognizance in 
by the Courſe B. R. and there it is ſaid to be (6 adjudged n 5 H. 7. (f) 2 but 
ef rhe Com- do not find that there, (f) 24＋ but 4 


mon Law an | 

of Chancery, and that ſuch Precedents were uſual there. Moor 274. pl. 428. S. C. adjudged, 2 Leon. 84, 85. 
S. C. with the Argument of the Judges therein. Godb. 403. S. C. cited as adjudged, con, 8 Co. 142. S. C. cited, 
and ſaid to have been reſolved, that the Award of the Capias ad Datisfaciendum was erroneous, and vide 
ante 120. pl. 2. and the Notes there. 1 Rol. Rep. 212. 3 Keb. 221, 229. (e) Ante 120. pl. 2. S. C. 
which vide with the Notes there. () In my Kel way tis fol. 25. but I do not find any ſuch Opinion in 
the Year-Book. - 


| ; 3. (g) A Capias lies upon a Judgment in a Scire facias upon a Re- 
22 3 acknowledged by the ail in an Ackion in B. K by the 
cis Fane @Courle of the Court, Paſch. 11 Jac. B. R. M. 12. Ja. in Camera 


S. P. 
1 Lev. 228: | 
and vide S. C. 1 Sid. 329. Moor 274, 275. S. P. arguend', 2 Leon. 88. S. P. per Manwood arguendo. 


4. No Capias lies upon a Judgment in a Scire facias upon a Re- 
cognizance acknowledged by Bail in Banco, becauſe it only binds 
his Goods and Land by the Recogntzance, and this is in a Sum 

h) My firſt certain. Mich. 10 Car. B. R. between (h) Rigault ant Carrick, where 
Par 498. (i) an Aﬀton of Debt was bzought upon the Judgment, becauſe he 


. . C 1 8. 
9 . e could not have a Capia 


Action will lie, vide Hetl. 129. Lit. Rep. 238. 


5. So if the Bail in an Inkerio: Court acknowledges a Recog- 
nizance, that if the Puncipal does not pay the Damages and Coſts 
I | 


reco⸗ 


Scaccarii, between James and James adjudged, quod vide M. 12. Ja. B. 
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recovered, 4 render himſelf to (a) Pulon, tunc concedit the Da- (4) This in the 
mages and Coſts de terris & catallis ſuis levari ad opus Querentis, no 2 * 
Capias lies upon this Recognizance, becauſe he does not bind his , 5... 
Perlen. Hill. 10 Car. B. R. between Seaborne ànd Savaker, per Cu- Percon, 
riam upon Demurrer. Intratur Trin. 10. Rot. 572. | | | 

6. Tf the Plaintiff in Detinue recovers Damages againſt the 
Garniſhee, he ſhall not have Execution of his Body koz this, be- , 8 
cauſe he is no Party to the Writ, (b) 7 H. 6. 45. b. adjudged, B. Cr. 

7. Tf an Jnferio2 Court be held by Charter, and the Bail there | 
acknowledges a Recoghizance, no Capias lies upon this Recognt- 


zunce no mo2e than in Banco, and here can be no Cuſtom. Mich. 
15 Car. Barkely. | 


8. (e) If a Woman recovers Damages in a Urit of Dower, = 
the ſhall not have Execution againſt the Body by Capias ad Satiſ- “ Fol. 898. 


faciendum, becauſe no Capias lies in the Daiginal, 8 R. 2. Execu- — 


; (c) 2 Leon. 
tion 164. a 84. S. P. ar⸗ 


| | TE "Wy ST. uend. 

9. (d) No Capias lies upon a Judgment in a Scire facias againſt the bh Wide 
Bail upon a Recognizance acknowledged by the Bail in B. R. up- 1 Keb. 456. 
on a Urit of Erro2 bzought in Camera Scaccarii, the Recogntzance 
being given there by Fozce of the Statute de 3 Jac. of Execution 
fo2 that this Recognizance is not to be guided by the Cuſtom of 
B. R. but by the Tommon Law, and the Bail bound only their 
Goods and Lands, and not their Perſons, and therefoze no Ca- 
pias lies. Trin. 18 Car. B. R. between Wildbore and others, and 
Prieſtland adjudged per Curiam, and a Superſedeas granted acco2d- 
ingly after a Capias granted, and the Party taken by Fotce there- 
of, Mich. 1649. adjudged accozdingly per Curiam, and a Superſedeas 
granted. Intratur. a 

10. If Coſts are adjudged to the Defendant upon a Nonſuit, he may 
(e) have a Capias ad Satisfaciendum againſt the Plaintiff for them. Mich. 


18 Fac. between (f) Dyer and others, and Afincham, Cro. Fac. 595. adjudg- ” 1 
ed, and that it was the uſual Practice as the Clerks affirmed. cap. 15. That 

| | Ii have 
ſuch Pꝛoceſs and Execution foꝛ them as the Plaintiff ſhould have had if Judgment had 47 
given; but vide this Statute with the Notes thereon, Mr lecond Part 224. (f) 1 Rol. Rep. 


212. S. C. adjudged, 


1 1 28 g "X- OY WW UK. OM . aL 4 


By Capias. 
(J) Againſt (g) what Perſon the Execu- ( wma. 


tion by Capras hes. made a Fer 
. [Fa Pan recovers in Treſpaſs againit a (h) Puoz, he cannot C. . 
have Execution by Capias againſt him; 21 E. 3. 59. b. (h) Where 


not againſt an 
Abbot, becauſe preſumed he had ſufficient by which to be diſtrained. Moor 768. Style 223, 253. — Nor 
Biſhop, whoſe Biſhoprick was in England. Style 223. D 


2. Upon an Execution upon a Statute Staple, Merchant, upon the 
Stature of Acton Burnel, or 23 H. 8. the Body of a Peer may be taken in 
Execution; for by theſe Statutes they were not exempt. Trin. 29 Elia. 
between Harris and Lord Montjoy, 2 Leon. 173. agreed by all the Judges, 


3. Ic 


1 


= i 8 eee @ * 
7 — ſl * —_—_—_— _ 4 Dai Ra tho * 3. a 
. 


Execution. 


4 * 


5 


3. It lies not upon à Judgment in Debt againſt a Peereſs, whether 
(a) Quzre, (a) by Birth or Marriage. Mich. 3 ac. (b) the Counteis of Rutlang's 
Where one Caſe, 6 C9. 52. b. adjudged. 
is by Patent | 2 5 Es | ; | 
— Counteſs koz her Life, and vide Style 234, 252, 253. (b) Moor 765. pl. 1063. S. C. ad⸗ 
udged, | 
(c) 12 Co. 9e. 4. (e) No Peer ſhall be arreſted (d) for Debt or Treſpaſs. Mic. 3 Fac. 
3 61 = in the Counteſs of Rutlaud's Caſe, 6 Co. 52. reſolved. 
— And At | Py" PT IE 8 ITY 
Writ he (hail have foz his Deliverp. 4 Inft. 1 25. d) That a Capias docs not lie againſt a Peer 
tut in Caſe ok a Contempt to the Crown, Moor 767. and vide Cro. El. 170. 9 Co. 49. a. 12 Co. 95,96, 
-— Whcther a Capias Excommunicat' lies againſt a Peer, vide Far. 57. 


Of Land. 
(K) At what Time it may be ſued. 


I. If a Pan recovers Damages in a TUrit of Waſte, he ſhall not 
have Execution firſt of his Land, but the Execution ſhall be 
general of what he hath; and if the Sheriff returns he hath no: 
thing, then the Execution ſhall be of his Land. 18 E. 3. 14. b. 
2. If a Man be bound in a Recognizance to pay 100 J. at five ſeveral 
e) That he Pays, (e) preſently after the firſt Day of Payment paſt, he ſhall have 
may have an Execution for that Sum, and ſhall not tarry till the laſt Day be paſt, 
Elegit, and for that it is in Nature of ſeveral Judgments. Co. Lit. 292. b. 


the Moiet y | . 
of the Land delivered to him, and when the ſecond Day is paſt another Elegit, and have a Moiety of 
the Remainder, &c. foz it is in Effett in Nature of ſeveral Judgments, 2 Inſt. 395. 


* 


3. If Judgment be given againſt one for Debt or Damages, or he be 
f) Where no bound in a Recognizance, and dies, and his (f) Heir within Age endows 
Execution his Mother, no Execution ſhall be ſued againſt her during his Minority. 


ſhalt be ſued Co. Lit. 290. 4. | 
againſt an 


Heir during his Minozit pv. Co. Lit. 290. a. but foz this vide my firſt Part 259. pl. 6. 260. pl. 7. and 


the Notes there, 


— "oO i 
— 1 


PIES 


(L) At what Time it ſhall be ſued. 


(s) Mod. 66. 1. (s) 1 Debt, ik the Defendant acknowledges the Action foꝛ part, 


and fo2 the Reſt pleads to Iſſue, upon which the Plainti 
hath Judgment fo2 that which is acknowledged, yet he ſhall not 
have Execution till the Iſſue tried, becauſe he is to recover Da- 
mages koꝛ that which is acknowledged, which ſhall be aſſeſſed upon 
| the Trial of the Iſſue. 18 H. 6. 26. of 
(h) Where 2. But if he (b) releaſes the Damages, he ſhall have Execution 
one may re- M2efently, 18 H. 6. 26. x] | 


leaſe that | 
which would make Error, and for this vide ante Title Erroz 77, 78. 


3. So if after the Plaintiff be nonſuit in the Iſſue, he ſhall have 
Execution, fo2 now the Cauſe of the Jmpediment, viz. the Da⸗ 
mages, ceales, 18 H. 6. 26. N If 

| I 4. 


22 


— 
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4 It the PDꝛincipal, after Judgment, renders himſelf in Court, 


—— : ** wt. 


in Diſcharge of his Bail, and the Plaintiff will not take him fn 


Erecution, and ail is entered of Reco2d as it ought to be, yet the 
Plaintiff may after take him in Execution by Capias ad Satisfacien- 
dum; f92 this was but a Fo2bearance of him fo2 a Time upon his 
own Difer, and not a Renouncing oz Releaſing his Execution when 
he ſees Caule. Hobart's Reports 284. 


(M) At what Time it may be. 


1. (a) J. a Pan recovers in B. R. by Award of the Court, and (a) $yle 229. 
thereupon the Roll is cb) ſigned by the Clerk ko Judg- L. F. 
ment, he may have Execution there * p2eſently befoze the Judg- P, Ay 
ment entered, fo2 otherwiſe he ſhould be at great Delay, fo2 the , 
Courſe of the Court is not to enter the Judgment till the Aa- (b) Where not 
cation after, and the Dekendant is ndt at any Miſchief, fo2 he beſore signed. 


may have a Writ of Erro2 after the Signing, and befoze the * 0. 454 


Judgment entered, Mich. 15 Car. Ja. B. R. between (c) Smith and ( Ante Tice 
1 by all the Clerks, this is the common Courſe of the - ev: 
ourt. mer. 


Scire facias. 
(N) In what (d) Caſes there (e) ought ©,” te 


Caſe of the 


to be a Scrre facias, and (f) where fs dee 


needs none 
Execution may be by Fieri facias, Ca- * wa 
pias, or Elegit, without a Sire facias. hs. 


Year and Day 
without a 


t. (g) I a Pan recovers Debt oz Damages, and the Judgment Scire ta-. 
is affirmed in a Krit of Erro2 in another Court within gas, yet che 
the Pear, yet he ſhil not have Execution there without a Scire fa- 1 eid > 
cias, becauſe the Court is changed, 20 E. 2. Execution 133. (Quære, voidable only. 
CUhether this differs from the Exchequer Chamber, 15 H. 7. 16, b. 3 Lev. 404. 


reſolved 


Far. 29, 39. Salk. 273. (f) May have it without a Scire facias where Delay aroſe by the Defen- 
dant's Act, as bringing Error, ac. Far. 65. (g) Garnon's Caſe S. P. con. 5 Co. 88. reſolved, Moor 
556. pl. 772. reſolved, Cro. Eliz. 706, 707. Godb. 372. cited, Palm. 448. cited, and vide there 2 Inft. 471. 
5. P. con. tho' ſaid it had been otherwiſe holden, but common Experience and later Reſolutions are fo. 


2. (h) Ik a Man recovers Debt oꝛ Damages in B. R. and after, (b) Cro. El. 
within the Pear, the Defendant bzings a Writ of Erro; in the 46. 8. F. 
Erchequer Chamber, where the firſt Judgment is affirmed after 
the Year expired, yet the Recovero2 may have Execution by Ca- 
pias, M Fieri facias within the Pear after the Afﬀirmance without a 


Scire facias, f02 the Afirmance is a new Judgment. (i) Mich. 5 Jac. (i) Dennis 
in Scaccario per Curiam. 1 | 5 Due, 
n. 20. ſeems 


. . to be 8. C. and S. P. per Cu”, 
2 4 P 3. So 
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(a) But vide 3. Oo if (a) after the Pear after the Recovery the Defendart 
Palm. 449. bzings a Writ of Erroz, and the Judgment is affirmed, tho” beko 
the CUrit of Erroz brought the Recovero? was put to his Scire fa. 
cias; het this Alfirmance is a new Judgment, and the Recovery) 
may have, within the Pear akter the Affirmance, a Fieri facias o2 Ca. 
(b) Dennis pas without a Scire taclas. Mich. 5 Jac. Scaccario per Curiam. 09 
and D2ave Mich. 12 Jac. B. R. 


teems to be 
8. C. and S. P. per Curiam, and vide Lat. 193. 


— * 


4. So if he be nonſuit in the Writ ok Ertoz, fo? tho there is not 
any new Judgment given in Affirmance of the firſt Judgment, pet 
0 Cro. A the Crit of Erroz revives it. (c) Mich. 12 Jac. B. R. 


adjudged, the Writ of Error being brought in the Exchequer Chamber, and the Recotd remanded. 1 Rol. Rep, 
104, 133. S. C. adjudged, 6 Mod. 28. S. P. the Plaintiff being delayed by the Act of the Defendant.— Bu 
if the Execution is ſtayed by Injunction, tho' the Act of the Defendant, yet the Court will not take Notice 
thereof; beſides, it would be no Breach thereof, to take out Execution, c. 6 Mod. 28. 


(4) Far. 63. F. (4) So if the Writ of Erro2 be diſcontinued, yet he that re: 
8. P. covered is not put to his Scire facias, fo2 the bzinging the Tirit of 
Erro2 revived the firſt Judgment. Mich. 12 Jac. B. R. between 


(-) Cro. Jac. (e) Sir Henry Bellows ànd Hanford adjudged, 
64... E. 7 
but 8. P. does not appear. 1 Rol. Rep. 104, 133. S. C. adjudged. 


6. Tf A. recovers againſt B. in B. R. Damages and Coſts, and 

thereupon hath Judgment againſt the Bail after a Scire facias, &c. 

and after B. and the Bail join in a Writ of Erroz upon the Sta: 

tute in the Exchequer Chamber, and after the Pear and Day 

paſſes; in this Caſe, notwithſtanding this Trit of Erro, the 

0 That the Court of B. R. may grant Execution, (f) fo2 this is a void (Writ 
Principal and Of Erkoz, and as ik no Uirit of Erro2 had been brought, and 
Bail ca. kherekoze it ſhall be no Continuance of the firſt Judgment; but the 
"Error, the Pear and Day being . the Plaintiff cannot have Execution 
judgment a- Without a Scire facias, tho' the Pear paſſed after the Writ bꝛought. 


gaink them Trin. 9 Car. between Barns and Hill adjudged per totam Curiam. 


being ſeveral, 
ec. vide under Title Erroz, ante 18. p. 38. 


7. There have been different Opinions, whether a Scire facias lay at 
Common Law, but this Doubt aroſe for Want of diſtinguiſhing between 
Perſonal and Real Actions. 2 Inſt. 469. 


(g) In the 8. (g) At Common Law, if after Judgment given, or Recognizance 


2 dag acknowledged, the Plaintiff ſued out no Execution within the Year, the 
— 


Harris, Salk. Plaintiff or Conuſee was driven to his Original upon the Judgment, and 
600. Holt the (h) Scire facias in Perſonal Actions was given by the Statute of (i) 
Ed. Joſt IVeftm. 2. cap. 45. which vide 2 Juſt. 469, 470. 

aid, he was ; | 

not ſatisfied, that no Scire facias lap at Common Law upon a Judgment in a Perſonal Aion, fo: 
the ods Sive alia quæcunq; irrotulata in the Statute of W. 2. came after contractus & Conventiones, 
and therekoze could not be conſtrued of Judgments, but that the Law had been taken to be otherwiſe, 
and therekoze he muſt ſubmit. Far. 67. (h) 3 Co. 12. b. Far. 64. (i) Co. Lit. 2 90. b. Far. 64. 
1 Sid. 35 1. 4 Mod. 248. 3 Mod. 189. 


ben 9. (k) But in (1) Real Actions, or upon a Fine, tho' no Execution was 
2 4 * ſued out within an Vear after the Judgment given or Fine levied, yet 
lap in this after the Year a Scire facias lay for the Land, Gr. becauſe no new Ori- 


Caſe was, ginal lay upon the Judgment or Fine. 2 Ju. 470. 

fo: that ina | | 

Real Aktion one could have no other Advantage of his Judgment; but in a Perlonal. Action 
Debt would lie on the Judgment, Far. 64, 66. () That it lay upon a Judgment in a Writ 
ok Innuitp. Salk. 258, 600. 


4 10. If 


* 
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10. (a) If Judgment be given in Debt, and no Execution ſued out with- (a) 2 Show. 
in the Year, yer the Plaintiff may (b) after enter an Award of an Zlegit 235 > 
on the Roll of the Judgment, as of the ſame Term with the Judgment, (v) Comb. 
and thence continue it by Vicecomes non miſit breve, &c. Mich. 5 Will. & Cath 3 
Mer. between Seymour and Greenvill, Carth. 283. upon a Motion to ſer Sam. Aitry, 
aſide the Execution; and tho' the Court ſaid, that an Hlegit ought to that it was 
have been actually taken out within the Year, yet being informed by the not the 
Clerks of the Court, that it had been the Practice for many Years to * 
make ſuch Entry, Cc. it was ſaid to be the Law of the Court, and they Elegit on the 


ordered the Execution to ſtand. Noll, be- 
cauſe Atto: 
nies think they can have no Execution after; but it was laid by the Court to be a miſchievous 


P2attice, 


— — : — — > 


— — 


11. (c) If there be Judgment in Ejectment, and no Execution ſued e) Comb 
thereon in an Year and Day, an Habere facias Poſſeſſionem cannot be ſued 250. S. b. 
out after without a Scire facias. Mich. 1 Ann. between (d) Withers and ruled by 
Harris, Salk. 258. adjudged, and Holt ſaid, that as to the Poſſeſſion of Holt Ch. Ju. 
the Land, an Ejectment was Real, and the only Remedy a 'Termor for — the 


Years had, and that a Recovery therein bound the Right and Inheri- gafe in Sid. 


rance. 5 351. which 
f ; | he laid was 
not fully repozted, and vide Mod. Caſes 366. (d) Far. 64, &c. adjudged, and vide 1 Sid. 317, 351. 


2 Keb. 307. 3 Lev. 100. Lutw. 1268. Skin. 161. Comb. 250. Salk. 600, 601. 


12. (e) If upon a Judgment there be a Ceſſet executio for an Year af- (e) 3 
5 and ©. 


ter the Judgment, the Plaintiff within the next Year may take out Exe- 75.7, 
cution without (f) a Scire facias. Mich. 3 Ann. 6 Mod. 288. ſaid by the ) Nu 
Counſel, and granted by the Court; and there is a Nota, that a Ceſſet well in mixt 


Executio is never entered on the Roll. as real Ac⸗ 
tions, as 


upon a Judgment in an Alike, Salk. 600, 


* 


* 


(O) In what Caſes there ought to be a 


Fire facias. 


. IF a Pan acknowledges a Recognizance to be paid at a cer- 
tain Dap above an Pear from the Oate of the Recognizance, | 
the Pear being paſt from the Date of the Recognizance, tho' it be 
within the Year after the Oay of Payment, (g) yet he ſhall not ) Trewors; 
have Execution without a Scire facias. 21 E. 3. 22. b. adjudged, of the Statute 


of MA. 2. are, 


Di recens fit cognitio vel finis levat' infra annum, ac. and it hath been ruled, that theſe Words relate to 
the Teſte of the Recognizance, and not to the Day of Payment, and therefore, dc. 2 Inſt. 471. But it is af- 
ter there ſaid by Coke, that he took this Rule to be againſt Law, and that Recens cognitio is as much as 
RBecens cognitio ſolutionis, for the Words be, Statim habeat bzeve de executione, which he cannot have 
before the Day of Payment paſt, 2 Inſt. 271. 


« 
2. Tf a Man acknowledges a Recognizance to be paid at a Da 
within the Pear after the Oate of the Recogntzance; in this Caſe 
he may have Execution by Fieri facias 02 Elegit within the Pear af- = 
ter the Day of Payment, tho' * the Year be paſt from the Date of * Fol. 500. 
the 8 NM 1 WENT NJ 
3. (h) If a Pan recovers an Annuity, he ſhall have Execution (1) lng. 
ko; every Time which incurs after, by Fieri facias 02 Elegit, within 71. S. P. 
the Pear after the Time incurred, tho' the Pear be paſt from the 
Judgment. 21 E. 3. 22. 1 E. 3. 3. (i) but not after the Pear with⸗ () Salk. 258, 


(a) 4. J 


out a Scire facias. 21 E. 3. 22. 1 E. 3. 3. 
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(% 4 Inſt. 181. (a) 4. Jf a Man be bound in a Recognizance to the King, upon 
S. H and vide Condition to be of Hood Behaviour, &c. he cannot be indifed fg} 
py iy Rep. Szeach of the Gaod Behaviour, by which he ſhouid foxfeit the 

; Becogntzance wityout a Scire facias. Mich. 15 Car. B. R. Perrou'g 

Caſe per Curiam, and ſuch Indickment taken in Cornwal gitaſhey 


nens, and ſo two other Indictcments the ſame Term 
) 


guathed, the one againſt Smith and the other againff Baynard ; fo; 
if a Scire facias had been bzought, they might have pleaded any 
Thing to diſcharge them. 

5. If a Man be bound in a Recognizance to pay 20 J. yearly, at five 
ſeveral Days; now immediately after the firit Day of Payment he may 
have an Hlegit or Fieri ſacias for the 207. and ſo at the ſecond Day paſt, 
Sc. but this is to be underſtood where the Days of Payment are ex- 

reſſed in the Recognizance. 2 Iſt. 471. 
(o) 1 Inſt. 6. (b) If the Demandant or Plaintiff (c) taketh his Proceſs of Execution 
290. b. S. P. within the Year, tho' it be not ſerved within the Year; yet if he continue 


aud vide the ſame, he may have Execution at any Time after the Year. 2 Int. 471. 
2 Leon. 77, | 

78, 87. 3 Leon. 259. 4 Leon. 44. 6 Mod. 288. 1 Sid. 59. 1 Keb. 159. (c) Where that may be ta- 
| ken out, tho' the Defendant hath got an Jnjunttion, Far. 288. —— Yow it may be upon an Elegit 
by Entry of an Award thereof upon the Boll, tho' none taken out within the Pear, Carth. 283. and 
vide ſupra 331. pl. 10. 


(P) In what Caſes without a Scire facias. 


1. [Fa Pan recovers Damages oz Debt again B. and after B. 
dies, no Execution lies againft the Executoz of B. without a 
Scire facias. 18 E. 2. Execution 243. udjudged 15 H. 16. b. 

2. Ik a Man recovers Debt oz Damages by Judgment, and dies 
betoze Execution, his Executo2 ſhall not Have Execution by Fieri 
facias 02 Capias, tho' it be within the Pear, but ought to ſuc a Scire 
facias. 15 H. 7. 16. b. 

d) Godb. 3. (d) One that is no Party to the Record, Recognizance, Fine or 

33. S. P. Judgment, as the Heir, Executor or Adminiſtrator, tho' they be privy, 

Cart. 112, and it be within the Year, ſhall have no Writ of Execution, but a 

25 Scire facias to enable themſelves to the Suit, and ſo of the Tenant or 
Defendant ; for the Alteration of the Perſon alters the Proceſs; otherwiſe 
in Caſe of a Statute Staple or Merchant, becauſe the Proceſs is given by 
other Acts of Parliament. 2 Inſt. 471. 

4. After Judgment in an Information on the Statute 35 Hen. 8. cap. 17. 
for not leaving Standils in Wood, the Informer died, and his Adminiſtra- 
tor ſurmiſed it on the Roll, and prayed his Moiety, and had it. Morly 
and Urlin, Mich. 1659. Scaccario, Hard. 161. and it was ſaid the Courſe 
in C. B. was ſo. 

5. If one hath Judgment in, a Quare Impedit, and after and before Ex- 
ecution the Plaintiff is outlawed, the King may have a Scire facias to 

(e) Beverly execute the Judgment. Mich. 29 El. (e) Moor 241. Pl. 378. per totam Cu- 
and Corn? Yam, who ſaid the King in this Caſe had Privity enough to ſue Execution, 
wall, 1 Lev. becauſe the (f) Thing, as it was in the Plaintiff, veſted in the King. 


1 | 
Goulſ. 44, 103. Cro. Eliz. 44. ) Where having the Thing, gives a fufficient Drivity to main- 


tain a Scire facias. Kelw. 168, 169. 


(g) Foz this 6. (g) If there be two Plaintiffs in a Perſonal Action, and one of 
vide Moor them dies, that ſhall not put the other to a &i facias; fo (h) if one of 


367. pl. 503. 

Noy 150. Cait. 112, 122, 180, 193, 194. { 
if a Suggeſtion of his Death be made on the Becozd, but net otherwile, becauſe then it would not be 
agrecatle with the Becozd,. Salk. 319. Mod. Caſes 108. 


4 | the 


(h) Pennoir and Brace S. P. 5 Med. 339. S- P. reſolved, | 


—— 


the L 
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the Defendants die, becauſe the ſame Party ſtill remains on Record, in 
the Caſe of Withers and Hains, Far. 68. ſaid by Hoit Ch. Juſt. that it 
had been lately ſo adjudged. | 

6. Where one obtained Judgment, and after had Judgment in a Scire 


facias thereupon, and then became a Bankrupt, and the original Judg- 


ment was aſſigned by the Commiſſioners to 7. S. Mich. 1 Will. 3. in the 
Caſe of Plummer and Lea, 5 Mod. 88. upon Motion it was entered to in- 
title him to the Benefit of the Judgment in the Sire facias without bring- 
ing a new one. 


(Q) Where after a Scire facias. 


I. AFM a Judgment, if the Plaintiff within the Year ſues a 

Scire facias, he cannot after have a Capias within the Pear, 
till he hath a new Judgment in the Scire facias. Trin. 13 Car. B. R. 
between Roberts and Piſing, per Curiam. 


* . 


Scire facias. 


(R) When a Sire facias is to be ſued, 
(a) how it may be, and againſt (b) A 


| | cire fac 

what P ET ſon. 1 — 4 * 

An 2 

bt; l 18 d Recognizance, if the Conuſo? be dead, a Scire facias * Exe- 
lies againſt the Heir in general, oz againſt J. S. Son and cutors of De- 
Heir of the Conuſoz, (c) without ſuing againſt the Tertenants, fo2 £-4n: yr 
he ſhall not (d) have Contribution againſt the Tertenants no moze{...*.:. 
than the Conuſoz himſelf ſhould have. 27 H. 6. Execution 135. Judgment in 


18 E. 2. Execution 242. Ejectment. 
| . 8 Fo © ah ' + +4 4 Lev.100- 
Where no Dcire facias againſt the Heir till Nichil returned againſt Executor. 1 Rol. Abr. 890. pl. 4. 


and the Notes there. (e) Tho' the Heir is charged as Tertenant. 3 Co. 13.a. —— And a Scire fa- 
cias may be againſt him as ſuch, Sir Chziftopher Yepdon's Caſe, Cro. El. 896, and that the antient Courſe 


was ſo, vide Cro. Car. 313. d) For this vide 3 Co. 12. b. | 


2. When the Conuſo? is dead, and a Scire facias ts (ted againſt 

the Hefr, and he is returned Dead, a Scire facias lies againſt the 

Tertenants. 18 E. 2. Execution 242. 2 | 
(e) 3. But until it be returned, that the Conuſo2 being dead LL Oe Oh 
hath no Heir, oz that the Heir is dead, oz that the Heir is warned, — * | 
(f) the Tertenants ſhall not be warned, becauſe the Heir may have Jon. 319. 
an Acquittance. 18 E.-2: Execution 242: a 


4. (g) If upon a Judgment in Debt there be a Scire facias againſt the (a) 2 Vent: 


Tertenants, and A. is returned Tenant, he may plead that (h) F. S. is 194. 8. P. 
; \ | 4 Q - ſeiſed adjudged, 
1 | | tho' objetted 
ſuch Plea ought not to be admitted flnce the Statute of 16 & 15 Car. 2. cap. 5. but it was ſaid that 
Statute did not extend to this Caſe, foz that is only where an Extent is executed. (h) Where 
- Plea, that another was jointly ſeiled with him, Myor 524, pl. 693. and vide 1 Rol. Rep. 37. 2 Jon. 
122. Comb. 185. 


F 5 1 nth an Ser fe - 
: > * = & 4 =_ — - C 


(f) But that a 
; ; . | Dcire facias 
lies againſt the Heir and Tertenant, vide Sir Chziſtopher Heydon's Caſe, Cro. El. 896. Palm. 241. 


r Ig * * 2 
oy — 


— 
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ſeiſed of twenty Acres of Land, which were the Defendant's at the Time 
of the Judgment given, and pray Judgment, whether he ſhall be put to 
anſwer until J. S. be warned. Tin. 11 Foc. between Aſitehel and Sir 
Fohn Crofts, Cro. Fac. 506. adjudged a good Plea on Demurrer, and ſaid 
(a) Salk. 601. the (a) Writ ſhould not abate, but the Defendant ſhould not anſwer cl 
(b) For this the other was warned; and it was ſaid (b) by Honghton, that there was a 
Diverſity Diverſity between a Scire facias to have Execution upon a Judgment in 
_— . Debt, and to have Execution on a Judgment in a Real Action; for in 
7 be 7. the laſt Caſe it is no Plea, for every Tenant ſhall anſwer for himſelf, and 
one may loſe, and the other not; but in the firſt Caſe, each ought to be 
contributory for his Part. 

5. If there be Judgment in Debt againſt Two, and one dies, the Plain- 
tiff reciting his Death may have a Scire facias againſt the Survivor only, 
and pray Execution againſt him; and it will be no Plea for him to 1av, 
the Deceaſed left Land and hath an Heir, who is living, and demand 
Judgment if Execution, &c. for the Statute which gave the Elegit wa 
only at the Plaintiff's Election, and he may have Execution as at the 

(c) 1 Lev. zo. Common Law, if he pleaſes. Mich. 13 Car. 2. between (c) Edfor and 
S. C. adjudg- Smart, Raym. 26. adjudged viſi. 

ed, and ſaid, | 

that if he had bꝛought a Scire facias againſt both, and had Judgment thereon, he might have had a Fieri 
facias againſt the Survivoꝛ, oꝛ an Elegit againſt both. 1 Keb. 92, 132. S. C. adjudged, and ſaid, that 
by taking Advantage of the Perſonal Lien only, he had waived the Benefit of an Elegit againſt the 
Heir. — But a Scire facias does not lie againſt the Survivoz and Executozs of the Deceaſed, be⸗ 
cauſe 1 Perſonal Charge ſurvives, 3 Keb. 928. and vide Caſe of Lady Harvy and Norton. 2 Saund. 
50. Ray. 153, 


6. If there be a Judgment in Debt againſt A. and B. one Scire facias 

will not lie thereon againſt the Heir of B. and another againſt A. for the 

Scire facias ought to purſue the Judgment, and that being joint, ſo ought 

(d) Carth. the Sire facias to be; for otherwiſe there would be ſeveral independent 


Wh n C. Suits. Jin. 1 Mill. & Mar. between (d) Panton and Hall, Salk. 598. 
In. 82. 


Mod. 199. 
(S) The Goods of whom may be taken 
in Execution. 
I. If a Man recovers Damages againſt a Cozpozation, he ſhall 
0% Yet in (e) not have Execution of the Goods of ſingle Men in their 


Style 367. it Natural Capacity, but of the Goods of the Cozpozation. 8 H. 6. x. 


was ſaid by 19 H. 6. 64. b. 20 H. 6. 9. 26 H. 6. Execution 128. 
Bolle Chief 


Juſtice, that if a Sum of Money be to be levied on a Corporation, it may be levied on the Mayor, or any Per- 


ſon being a Member of the Corporation; but Quære, if this muſt not be intended of the Goods of the Corpo- 


ration in their Hands. —— A Collector of Fifteenths might have levied all the Tax within one Townſhip 
on the Goods af one Inhabitant only, who ſhould have had the Aid of the Court of Exchequer, to make each 
other Inhabitant contributory. Lan. 65. per Tanfield Chief Baron. 


. 


2. So if a Cozpomtion be fined, this ſhall be levied of the 


8 Goods of the * Co2pozation, and not of the Goods of every parti⸗ 
AN culat Man. 9 H. 6. 36. b. | 5 


2 — 8 (T) What 
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Execution. 


(T) What Thing will diſcharge a Man 
out of Execution. 


I. FF, a Yan in Execution fo2 Debt at the Suit of J. S. fs (f) at- (0, Vibe 


tainted of Felony, and after pardoned, (8) this ſhall not dif- nel beten 


charge him out of Execution. Mich. 10 Car. B. R. Chappel's Cafe ed in Execu- 
per Curiam. | tion, vide 


8 | poſtea under 
5 200 Pn. 8) Dgnel and Gaſton, Cro. El. 164. Yelv. 42. Moor 274. pl. 428. 2 Leon. 
4. Sav. 63. 


After Execution. 
(U) In (h) (i) what Caſes an Execution © Foc: 


Execution be 


may be after an Execution. 8 


is no Record 
thereof, and a 


x. Tf a Yan be condemned fo a Fine to the King, and Damages den ie 
to the Party in an Acklon where a Capias lies in the Oziginal, granted. 
and he is taken by Capias pro Fine at the Suit of the King, and Fiv aud 
after ſuffered to eſcape; yet the Party, at whoſe Suit the Recovery papa 
was, me have Execution by Fieri facias 02 Elegit, (k) tho' he may, 13 1 
if he will, make it an Eſcape as to him, and charge the Sheriff, Pam. 448. 


fo2 he was in Execution fo2 him at his Eleftton, 18 H. 6. 19. (i) Where af: 


ter Poſſeſſion 
delivered by the Sheriff, the Defendant enters again, an Attachment lies; but if the Yabere facias, ac. be not 


returned, a new Writ may be, upon Motion, awarded. 2 Brownl. 216, 253. 1 Sid. 224. 6 Mod. 27, 11 5. 
Palm. 289. 2 Leon. 13. Godb. 82, 83. (xk) Ante 122. pl. 1, 3, 4. vide, and the Notes there. 


2. If A. is chargeable to the King fo2 27 1. fo2 an Amercement, fo2 
which P2oceſs iſſues out of the Exchequer to the Sheriff to levy it, 
and his (nder-ſheriff comes to A. upon another Dccaſion, and A. 
ſays to him, You owe me 3ol. by Bond, I pray pay me, to which the 
CInder-Sheriff ſays, You owe me 271. for an Amercement, which I 
ought to*levy by Proceſs, which I have; and if you will give me my 
Bond, I will diſcharge you of your Amercement, and pay you 31. td 
which A. agrees, and delivers the Bond accozdinglp; this is a 
good Execution, and the Amercement well levied in Law, fo that „ | 
A. ſhall not be 1 > again by the King, but the Sheriff, Mich. 8 © adjudg- 
$ Jac. Scaccario, (I) Sir Daniel Norton's Caſe adjudged, ed. 

3. Ik a Man be taken by a Capias ad Satisfaciendum, he is pꝛeſent⸗ 
8 in Execution upon the Arreſt befoze' the Day of the Return of 
the Writ, Dubitatur Kellway 12 H. J. 2. b. | 


- 


viſion. 
4. It a Wan taken in Execution by a Capias be put in Paiſon, Gen o be 


and after Eſcapes, and after the Sheriff dies, a (o) new Capias taken upon 
lies againſt him, fo2 otherwiſe the Plaintiff is without Remedy, be ner 


(p) 41 Aff. 15. adjudged. 1. 


5 Ann. Stat. 2. cap. 9. (o) That Debt upon the Judgment lies not, My ſecond Part 500. pl. 6. (p) Br. 
5. Tf 


Executien 86. S. C. 


(m) After an (n) Eſcape, beer d B. 


2 ä —_— — — „ 
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5. Ik a Pan in Execution eſcapes, and the Sheriff makes fre 
Purſuit after him, and after takes him again, tho' it be a long 
Time after, yet he ſhall be ſaid in Execution again, fo? that he 
ſhall not take Advantage of his own Tirong, Co. 3. Ridgewaie 52. 

reſolved. Dubitatur 12 H. 7. Kelleway 2. b. | 
6. So if a Man upon a Capias ad Satisfaciendum be taken in Exe⸗ 
cution, and after reſcues himſelf from the Sheriff, and eſcapes, 
the Platfntiff may have a new Capias againſt him, and take him a- 
e) So where gain, (a) the firſt TUrit not being returned. Paſch. 8 Car. B. R. be. 
after an E- tween Sir Robert Mounſon und Clayton adjudged per Curiam upon 
* he was @ Scire facias after the Pear, becauſe he ſhall not take Advantage of 
„ his own Wrong, Intratur Trin. 7 Car. Rot. 1343. P. 7 Jac. B. between 
in Court upon Rodford und Hopkins per Curiam agreed, Co. 3. Ridgeway 52. b. 


a Capias ad (b) contra 14 H. J. 1. per Curiam, contra (c) 41 Af. 15. 

Satisfa- : FRE 

ciendum; and becauſe the Plaintiff intending to charge the Sheriff would not pray him in Execution, he was 
diſcharged, and not left in Cuſtody of the Sheriff, he not praying it. 1 And. 118. (b) Br. Execution 58. 
8. E. (c) Br. Execution 86. S. C. but vide. 


7. So in the ſaid Caſe, if the Sheriff had returned the TUrit 
and the Reſcue, the Plaintiff might have had a new Capias againſt 
him fo2 the Cauſe afozeſaid, Paich. 8 Car. B. R. in the ſaid Caſe 
per Curiam agreed. | : ; 

AALRN 8. It A. be in Execution at the Suit of B. and eſcapes with the 
RIES Aſſent of the Sheriff, and after the (d) Sheriff retakes him and 
J 1. 5; keeps him in Puſon, he ſhall be in Execution to B. fo2 tho B. may 
Plainif may bzing an Aﬀtion againſt the Sheriff fo2 this voluntary Efcape, yet 
notwithiland- this is at his Election, (e) fo2 the Party in Execution by his own 
ing wee ®  TUrong ſhall not put B. to bis Aition againſt the Sheriff againſt 
bin, i it his CUill, and perhaps the Sheriff may not be able to give him 
ſhall not be in Recompence. Hill. 10 Car. B. between (f) Trevillian and Loꝛd Ro- 
the Power of berts, Rot. 1622. There an Audita Querela was bought upon this 
5 1 Surmile, and Iſſue taken upon the voluntary Eſcape, and kound 


Poon in. {O02 the Plaintiff, and yet adjudged in Arreſf of Judgment againſt 


ſolvent) to de- the Plaintiff, contra Hobart's Reports 273. The Sheriff of Eſſex's 


prive the Caſe. 

Plaintiff of his 

Execution. 2 Jon. 21. adjudged, 1 Vent. 4. le) So if Two are taken in Execution, and one eſcapes, the 
other ſhall not have an Audita Querela 3 My firſt Part 635. pl. 11. f) My firſt Part 633. pl. 4. S. C. 
which vide with the Notes there; and vide ante 118. pl. 13. 1 Vent. 4. 269. 2 Lev. 109, 132. 2 Jon. 21. 
1 Mod. 194. 1 Show. 174. 1 Sid. 330. Cart. 212, 213. 1 Lev. 211. Lutw. 1266. 


9. Ik a Man in Execution in the County of Devon eſcapes into 
the County of Somerſe:, where he is taken in Execution, and after 
the Sheriff of Devon upon freſh Suit finds him in Pꝛiſon in So- 
merſet; Quzre How he may charge the Sheriff of Somerier with the 
firſt Execution, 02 put the Party in Execution, in as much as he 
cannot retake Him. 9 5 


Akter Execution. 


10. It a Man be impziſoned fo2 the King's Fine, and after there 
is an Agreement between the Pꝛiſoner and the Plaintiff, and the 

Plaintiff ſuffers him to go at large after the Fine paid, upon a 
Becogntzance made fo2 the Duty to the Plaintiff, if the Defendant 

does not pay the Duty, the Plaintiff may ſue Execution upon the 
Condemnation, 02 upon the Recognizance at his . fo2 he 
(s) Wide the was not in Execution at his Sult at dis Eleftton. (g) 21 E. 4. 67. b. 


Year- 


for I doubt, whether the Words At his Elettion, ſhould not have been omitted by Rolle, | 
2 | | 2 
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IL. It a Man recovers Debt againſt B. who is after taken upon 


a Capias Utlegatum within the Pear, and put in Pꝛiſon, (a) tha he ( Ante 122, 


be in Execution prima facie, pet the Patty map ele, that he (hall G. 1, 2, ac. 
not be in Execution thereby fo2 him, and ſo have a new Execution vide ſeveral 
by Capias, tho the Sheriff ſuffers him to efcape upon the Capias N andthe 
Utlegatum, fo? he was never in Execution by this at his Eletion, s nete, 


| nd vi 
Mich. 43, 44 El. B. R. between (b) Shawe and Cuttereſſe, will pꝛove Yay. oy 


this, contra Hill. J Jac. B. admit Curia. — Where 

i 8 8 f : : u n the Re- 
turn of a Capias ad Datisfatfendum, the Body being in Court, the Plaintiff would not pray him in Execu- 
tion, and therefore he was diſcharged. 1 And. 118. (b) Cro. El. 850. S. C. 


12. Ik a Pan in Execution at the Suit of the Party ſues a 
CUrit of Erro, and finds Painpziſe by Recognizance to ſue with 
Effect, if the Judgment be affirmed, the Plaintiff ſhall not have 
further Execution, becauſe he had Execution bekoze, but he ought 
to ſue Execution upon the Recognizance; 21 E. 4. 67. b. 

13. If a Man in Execution ſues a (c) Scire facias upon a Deed, kenn 
and the Party lets him out by Recognizance, if it be found not u nde 
his Deed that recovered, he cannot have Execution again, but (ea upon = 


upon the Recogntzance. 21 E. 4. 67. b. Judgment d. 
gainſt the 


Plaintiff in an Pudita Muercla. 1 Sid. 14. b. but for this vide my firſt Part 643. pl. 1. and the Notes there. 


14. Ik a Sheriff (d) (e) levies Goods by Fozce of a Fieri facias, d) That the 
and does not deliver them to the Party, no? return his Trit, the Paraden is 
Plaintiſt may have a new Fieri facias, fo2 that a Reco2d ſhall not r age "eg 


be avoided by a naked Matter in Fait. Paſch. 7 Jac. B. Warburton, being levied, 


ſaid to be adjudged Paſch. 1 Jac. B. per Curiam. tho' the Wri 
| | not re- 
turned, vide my ſecond Part 495. pl. 17. and the Notes there. And may plead it to a Scire facias in 


Bar of Execution. Moor 468. pl. 671. March 14. 1 Jon. 430. Cro. Car, 539. Goulſ. 170. Cro. Bl. 208. 
i And. 247. 2 Rol. Rep. 57. Godb. 276. Cro. Jac. 514. Hob. 207. Hut. 32. 2 Show. 79, 281. 2 Saund. 
343. That there can be no ſecond Execution granted out before the firſt returned. March 479. — That the 
ſecond ought to recite the Firſt, and what done thereon. Hob. 58. Salk. 318. but vide Style 255. (e) So 
Payment to the Sheriff is good. Taploz and Bekon, 2 Lev. 203. 2 Jon. 97. 3 Keb. 748. — But not to 
the Gaoler. 2 Lev. 203. 2 Jon. 97. 


15. Ik a Man, befoze he is in Execution, finds Ball upon a 
Writ of Erroz, and after the Judgment is affirmed, the Plaintiff 
map have an Aﬀton upon the Recognizance, oz Execution upon 
the Reco2D, 21 E. 4. 67. b. | | 

16. Ik a Man in Execution upon a Statute Merchant o2 Staple, 
ſues an Audita Querela, and thereupon finds Mainpziſe, and after 
does not pꝛoſecute it, oz it is adjudged againſt him; it ſeems by 
the Statute 11 H. 6. cap. 5. that he may be taken in Erecution 


per Curiam. 

19. Ik a Man impꝛiſoned upon a Capias pro Fine ſues a Writ of 
Erroz, and thereupon he is bound by Recognizance to the Plain⸗ 
tiff to pꝛoſecute it with Effet, and alſo if the Judgment be affirm- 
ed, that he ſhail render himſelf to J2ifon again; this is a good 
Condition. 11 H. 7. 15. dubitatur. | 


<> SIS 
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After Delivery by Parliament, 


>> a Ik the Defendant in (a) an Account be adjudged to account, 
> nog 4 Jac. i. und after committed to Piiſon by the Auditozs fo2 not making a 
cap. 13. if N Account, and after he is delivered out of Pziſon by Paivi- 
one taken in lege of Parliament, becauſe he is a Burgels of Parliament; pet 
Execution e after the Parliament ended, he may be taken again by a ſpecial 
Prvilee of CUrit, reciting the Special Patter, and committed to Pulon to 
Parliament, remain there as he was bekoze. Mich. 4 Jac. B. R. between Sir 
as ſoon as Pri- Thomas Egerton und Brereton ADJUDgeD, 


vilege ceaſeth, | 
a new Execution may be ſued out againſt him. 


After Death in Execution. 


21. Ik a Man recovers againſt Two, and takes one in Execu⸗ 
6) For this tion, who dies in Execution, (b) he may after take the other in 
vide in the Execution, fo2 he might befoze the Death have taken him alſo in 
Caſe of Execution, and the Death cannot alter it. Mich. 4 Jac. B. R. be: 
Shaw and tween Williams and Curtis, per Fenner and Tanfield, 5 Co. 87. Paſch. 
Ce. Fl 829. 24 El. between (c) Jones and Williams, adjudged P. 25 El. B. R. Rot. 
and vide 429. between (d) Hawkyn and Ardyn, if ane be taken in Execution, 
Dal. 58. and after the other is ſued upon the ſame Obligation, and he 
„ Foyns Pleads it in Bar, yet adjudged upon Demurrer no Plea, viz. that 
liams 8. C. the Death of the other in Execution is no SatisfaXion. Maſter 
cited in the Hodgſon, an Attonep de B. R. told it me, and gave me the Num: 


Caſeof ber of the Roll thereof, 

Shaw and 

Cutters, Cro. Eliz. 851. 5 Co. 86. Cro. Jac. 136, 143. 
159. Lit. Rep. 325. | 


22. Ik a Man recovers againſt J. S. and takes him in Execution 
by Capias, and after J. S. dies in Execution, no new Execution 
lies againſt his Executoꝛs o2 Adminiſtratozs, 33 H. 6. 48. 7 H. 6. ). 

(e) Moor 857. Trin. 13 Jac. B. between (e) Foſter and Jackſon per Curiam, adjudg- 
F % emed upon ſolemn Argument, vide fame Caſe, Hobart's Reports 82. 
S C wie AND there cited 85. between (F) Williams and Curtis, adjudged Mich. 
Argument at 43 El. B. R. between Shawe and Cuttereſs per Curiam, contra Blumfield 


large. Co. 5. 86. b. reſolved, 47 E. 3. Execution 41. 
(t) Cro. Jac. | 


136, 143. S. C. adjudged. 


(d) 5 Co. 87. a. S. P. reſolved, con. Hetl. 


23. Ik a Man recovers in Debt againſt J. S. and after outlaws 
him upon the Judgment, and after J. S. within the Pear is taken 
by a Capias Utlegatum, and after J. S. dies in Paiſon befoze any 
P2ayer made by the Recoveroz, that he ſhould be in Execution at 
his Suit, yet this is not any Sattsfation of the Debt, but his 
Executoꝛ 02 Adminiſtratoz2s may be charged koz it; fo? he was in 
Execution by the Taking upon the Capias Utlegatum, fo2 the Party 
prima facie, at the Election of the Party, but this was only at his 


(s) Cro. El. Eleftion. Mich. 43, 44 El. B. R. between (g) Shawe and Curtereſs 


850. S. C. per Curiam. 
adjudged, and | | : 
the Writ was Ad recipiendum, quod Curia Conſideraverit, and tho' the Plaintiff ſued it out, yet it is not 
any Election in him to have the Party in Execution till he prays it. | 9147 


24. If upon a Reeognizance before the Chief Juſtice, according to the 
Form of the Statute, the Conuſor be taken, and with the Conſent af 
: the 


24 
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the Sheriff eſcapes; yet his Goods and Lands may be extended ; for the 
Eſcape, and the Action which the Flaintiff hath againſt the Sheriff, are 
no Satisfaction of the Debt. Paſch. 34 El. between (a), Lynacre and (a) 1 Leon. 


Rodes, 1 And. 266. adjudged upon an Audita Qrerela. n * 
| and {aid by 
Anderſon Ch. Juſt, and the Diverſity was, where he went at large with the Conſent of the Sheriff, 
and where of the Plaintiff, 2 Leon. 96. S. C. adjudged, 5 Co. 86. b. and vide my firſt Part 634. 
411 $1;J ; 


pl. 4. and the Notes there, | 


25. By the Statute 21 Fac. 1. cap. 24. (reciting the Doubt which before 
was) it is explained, declared, and enacted, That after the Death of one 
charged in Execution for Debt or Damages, the Party at whoſe Suit 
charged, his Executors or Adminiſtrators may ſue out a new Execution 
againſt the Lands and Tenements, Goods and Chattels, or any of them, 
of the Perſon ſo dying, in like Manner as if he had never been taken or 
charged in Execution. \ 

26. Provided, this Act ſhall not enable any to ſue Execution of Lands 
band fide ſold by the Defendant after Judgment for the Payment of any 
of his Creditors, the Money for which ſold being paid, or ſecured to be 
paid to any of his Creditors, with their Privity and Conſent, in Diſcharge 
of his or their Debts, or ſome Part thereof. | 


(X) (b) What Execution may be after N 
another, Jeden 


"_ Cave 
Atter a Capias or Fleri facias. — * 
wood, 
9 Hetl. 169. 
. A Fter a Fieri facias pzayed of Recozd he may have an Elegit, Le Bas 
contra 27 E. 3. 89 b. 
2. After a Fieri facias returned nihil, an Elegit lies. (c) 30 E. z. (5) Fitz. Exe- 


| cution 1 26. 


24. ENS S. C. 
3. After a Fieri facias he may have an Elegit. 15 H. 7. 15. (d) (d) Fitz. Exe- 
47 E. 3. 26. b. * 123. 


Br. Execution 128. S. C. Br. Elegit 5. S. C. 


4. So after a Fieri facias he may have a Capias. 15 H. J. 15. (e) (l Br. Bxe 
| ution 72. 


21 H. 7. 19. b. 5 CE. 


(f) Ik a Pan recovers Debt againſt B. and levies Part of 
the Debt Ren: facias, Which is returned, yet he may take the 2 
Body of B. in Execution by a Capias fo2 the Relidue of the Debt. Moor 598. 


Mich. 4 Jac. B. R. between Carr and Copping per Curiam xelolved. pl 0 9. 8. P. 
. a . Fa a u , 
© | vide Hetl. 159. Fit. Tos 


6. (g) I Two are bound jointly and ſeverally, and Judgment (e) For chis 
given againſt them upon (h) ſeveral Pꝛecipe 8, the Plaintiff ſhall n * Ro! 
not have a Fieri facias againſt one, and Aa Capias ad Satisfaciendum xo, „ 
againſt the other, but ought to have but one Manner of Execution and the Notes 
againft both. Mich, 11 Jac. B. | £8 ; T7. 8” there. 


| (h) 1 Leon, 

2 Lads 49: hive, 
7. Jf a Capias ad Satisfaciendum be awarded, tho' the Sheriff re- OY ue 

turns a Non eſt inventus, pet he (hall not have another Execution 

after, 20 E. 2. Execution 132. | = 77 


8. Tf 


Execution. 7” 439% 


Ne 1, 2, e. 
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340 Execution. 
8. Tf a Man recovers Debt oz Damages againſt B. and after B. 
is put in Execution fo2 it upon his Pꝛaper, he ſhall not after have 
(a) Br. Treſ- un Elegit 02 Fieri facias agatnſt Him fo2 it. (a) 22 Aſſ. 43. 4) E. z. 
pak 79-5. C. Execution 41. he (hall not have an Elegir. 4,05 
9. Ik a Ban recovers a Debt againſt B. and after B. is taken 
in Execution by Fozce of a Capias ad Sarisfaciendum, the Plaintiff 
hath determined his Eleition, ſo that he cannot after have an Ele. 
git 02 Fieri facias. Mich. 43, 44 El. B. R. per Curiam, 

10. Tf A. be taken in Execution upon a Capias ad Satisfaciendum 
at the Suit of B. and eſcapes from the Sheriff, and no Return fs 
made of the Writ, no2 is it filed, no2 any Becozd made of the 
Award of the Capias, B. may have a Scire facias againſt A. upon the 
Judgment, and fo after have an Elegit, 02 any other Tirit. Paſch. 
8 Car. B. R. between Sir Robert Mounſon and Clayton, adjudgey 
upon Demurrer. L 

11. So if A. be taken in Execution upon a Capias at the Suit of 
B. and eſcapes from the Sheriff, and all this is pleaded and con- 
feſſed upon a Demurrer; but it is not pleaded, that the Capias was 
filed 02 returned, B may have a new Scire facias agatnft A. to have 
Execution, and ſo after have an Elegit o2 other Writ. Paſch. 8 Car. 
B. R. between Sir Robert Mounſon and Clayton _— upon De- 
murrer, which Intratur Trin. 7 Car. Rot. 1343. J mp lelf de confilio 
Defendentis. 

12. If a Capias ad Satisfaciendum is awarded to the Sheriff againſt 4 
and he thereupon makes out a Warrant to a Bailiff of a Liberty ad ca- 
piendum A. ad reſpondend*, Cc. who returns the Precept ſerved, and the 
Sheriff returns Cepi Corpus ſecundum exigentiam Brevis; tho* the Sheriff 
by the Return hath charged himſelf, yet in as much as A. was never 
taken in Execution, the Plaintiff may take out a new Proceſs againſt the 
Defendant. Mich. 2 Fac. between Hood and Harburn, Nelv. 52. adjudged, 


(Y) What Execution may be after 
another. * 


005 Wie (b) After an Elegit. 
5, o | 


which Defen- | | 
dant was only 1. FF a Man pays an Elegir, and it is entered of Recozd, (c) he 
ſeifed in Right cannot after reſozt to another Execution, becauſe he hath 
of his Wife, made his Election. 19 H. 6. 4. b. Trin. 15 Jac. B. R. between An- 
* Fol. Jog. dress and Cope per Curiam; and by * the Clerks de B. & de B. R. 


that this is all the Courſe within the Pear after the Pꝛayer. Con- 
are Kane bes tra Hobart's Reports inn Foſter and Jackſon's Cale (d) 79. 

upon an Ele- 

git, and Defendant dies before the Debt is ſatisfied, ſuppoſing the Defendant hath other Lands, whether the 
Plaintiff may have a new Elegit, 2 Sid. 17. is made a Quere. (e) Quere if nothing done thereon. 
Moor 545. pl. 724. —— Where Land ſhall not be intended to be delivered thereon, if not fo pleaded. Glaſ⸗ 
cock and Mozgan, 1 Lev. 92. 1 Sid. 184. 1 Keb. 692. (d) Hob. fol. 57. S. C. | | | 


2. Ik a Pan recovers in B. Debt o: Damages, and pays an 
Elegit, WHICh is entered of Reco2d, and after the Reco2d is removed 
in B. R. by UWirit of Erro2, where the Judgment is affirmed within 
the Pear, the Plaintiff may have Execution in B. R. by Capias 02 Fieri 
tacias, becaule this is another Court than that in which he had 

I 8 made 


3. 
the F 
Pear 
and 
com 
Mich 
Hob 
turn 
migl 
n Pie 
the: 
tend 
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made his Election bekoze. Trin. 15 Jac. B. R. between (a) Andrews (a) Clerk 


and Cope, adjudged per Curiam præter Dodderidge, who ſeemed ad An. 
econtra. n | 


dꝛe ws. Cro. 
6 Jac. 693. 
ſeems to have been the S. C. but 8. P. does not appear. 


3. (b) Jf a Yan ſues an Elegit, and it is returned nihil within (b) Palmer 


he Pear, he ſhall have a Capias after, oz a Fieri facias within the udRnowles 
Pear. Trin. 15 Jac. between Andrews and Cope agreed per Curiam, it : Hi 
and the Clerks de B. and de B. R. who ſaid, that this is their gd. 
common Courſe, to have it within the Pear after the Paper. Cro. El. 160. 
Mich. 15 Jac. B. Jt was (0. agreed per Curiam in the lame Caſe, - udged. 

Hobart'S Reports (c) 79. 4) E. 3. Execution 41. upon an Elegit re- ) Hob. fol. 
turned, that he had but two Marks of Rent, and held, that he 57. s. C. 

might have the Advantage which was at Common Law (it ſeems 
a Fieri facias) und (0 it is there held, if he had not Execution of 
the Damages upon the firſt TUrit (it ſeems by this, that it is in⸗ 
tend that a Nihil is returned) he may have a new (Urit, contra 


(d) 30 E. 3. 24. d) This ſeems 


to be 8. C. 
as mentioned Hob. 57. which he ſaid he found not, but vide Fitz. Execution 1 26. S. C. 


4. Tf a Man p2ays an Elegit, and it is entered of Necozd in B. 
and after takes out the TUrit, and befoze the Return thereof the 
Recoꝛd is removed in B. R. where the Judgment is affirmed within 
the Pear, and after it is affirmed to the Court, that the Sheriff 
had returned his Writ in B. ſerved, yet the Plaintiff may have a 
Capias, becauſe this Allegation does not appear to the Court; and 
now ft fs impoſſible that it can be returned here, and ſo it is 
ſtronger than if a Nihil had been returned. Trin. 15 Jac. B. R. be- 
tween (e) Andrews and Cope adjudged per Curiam, præter Dodde- (e) Clerk 


ridge, who ſeemed econtra f02 the Eleftion on the Noll. _— 
Liv 1 | ꝛzcws, Cro. 


Jac. 693. ſeems to have been 8. C. but S. P. does not appear. 


5. Ik a Man ſues an Elegir, and thereupon (f) certain Goods (f) Where 
are taken in Erecution, and ſold fo2 Part of the Debt, and it is . 


returned, (g) pet he may have a Capias after; fo2 now this is in Elegit, 
Effet but a Fieri facias, no Land being extended, and ſo it is but which would 


a Nihil fo2 the Land. Hobart's Reports 81. os ſatisfy the 
| —_—_ | NN NJ 8 ey N | Judgment, 
and Capias or other Writ lay before 32 H. 8. 2 Sid. 17. Ig) Whether he may not have Debt or a 


new Elegit for the Reſidue, vide my ſecond Part 500. and Glaſcock and Mozgan, 1 Lev. 92. 1 Sid. 52, 
184. B . | 


6. Tf a Man ſues an Elegit upon a Recovery, and the Sheriff 
returns that he hath made Partition ok the Lands of the Deken⸗ 
dant by twelve Jurozs, but he cannot dellver the Moiety to the 
Party accoding to the Writ, becauſe all the Land is extended by 
another upon a Statute, he may after have a Capias ad Satisfacien- 
dum, £02 this Return is all one with a Nibil returned, fo2 it does 
not appear by the Return when the Jlaftntiff ſhail have Executian, 
noꝛ can the Plaintiff have any Benefit by this Trit of Elegit, fo? 
after the Extent ended, he ought to Have a new Elegit, and not a 
Levari facias. Mich. 31, 32 El. B. R. between (h) Palmer and Knowles On Lows 


adjudged. adjudged. 
: Cro. Eliz. 160, adjudged. 


„ It a void Elegit be filed, yet after the Year he may have a 
new Llegit. Mich. 10 Jac. B. R. _— 
4 . . 


- . — - —_  . 
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8. If the Sheriff upon an Elegit delivers a Moiety of certain Lands to 
the Plaintiff, who accepts them, he ſhall not after have a new Zlegit up. 
on a Suggeſtion, that the Defendant had other Lands in the ſame Coun. 
(a) Moor 341- ty, for the Record was ended, and the Attornies of both Sides out of 


ES Court. Mich. 3 5 El. between (a) Hanger and Fry, Cro. Eliz. 310. per 


the Bepozt, Curiam. | 8 EE. 7. 1 ap 
9. But if he comes the firſt Day the Extent is returned, and waives! 
and upon ſuch Suggeſtion prays a new Extent, he ney have it, becauſe 
(b) Moor 341. he never accepted the firſt. Mich. 35 Elis. between (b) Hanger and F, 


pl. 462. S. C. Cro. El. 310. adjudged. 

but differs in | : k 
the Repoꝛt, and ſaid, that Goods may be taken upon the ſecond. Elegit, tho' Land extended on the 
Firſt, and nichil returned as to Goods, and vide my ſecond Part 629. pl. 6. Cro. Jac. 338, 339. 


Guben In What Caſes it may be by Entry, (c) &c. 


Kecoverp of 


Ee x. (d) In all Caſes where the Writ demands Land, Rent, or other 


that lie in Thing in certain, the Demandant after Judgment may enter or diftrain 


nt, the before any Seiſin delivered to him by the Sheriff. Co Lit. 34. b. 

ecoveroz 

is not in Poſſeſſion till Execution, Entry, oz Claim. 1 Co. 94. a. b. 97. b. 106. b. Moor 141. 
Kelw. 108. My firſt Part 581. pl. 4. (d) 1 Rol. Rep. 322. | 


(e) My fe- 2. (e) But in Dower where the Writ demands nothing in certain, the 
_ Part Demandant, after Judgment, cannot enter or diſtrain till Execution 
has ſued, upon which the Sheriff delivers the third Part in certain. Cy. Lit. 

. | 
a0 So where the Wife of one Tenant in Common demands the third 
Part of a Moiety, ſhe cannot, after Judgment, enter till the Sheriff hath 
delivered her the third Part, tho' it is thereby reduced to no more Cer- 
tainty than it was. Co. Lit. 34. b. 

4. If one recovers in an Aſſiſe, or Aſſiſe of Mortdanceſtor, he may en- 
ter and execute the Judgment without being put in Seiſin by the View 
of the Jury. Paſch. 5 Eliz. Moor 54. Pl. 156. per Dyer and Helſh; but it 
was ſaid in this Caſe, that if he be again diſſeiſed, he ſhall not have a 
Rediſſeiſin but a Paſt-Diſſeiſin. | 


Who may be charged therewith. 
Criminal oz Perſon attainted. 


1. If a Capias aq Satisfaciendum is delivered to a Sheriff againſt one he 
(f) A Pꝛito- hath in his Cuſtody, and he is charged therewith, (f) he is thereby in 
ner foz Cri- Execution, for he ſhall not take Advantage of his own Wrong; and tho? 


— 1 he is after diſcharged of the Felony, and eſcapes, the Sheri ſhall anſwer 


not, without for the Eſcape. Mich. 31 & 32 Eliz, between (g) Ognel and Paſton, Cro. 
Leave of the Eliz. 164. adjudged. | 
Court, to be | 

charged with Civil Attions ; but if charged in Execution, ought not to be diſcharged. Ray. 58. 
1 Sid. 90. and vide Truſſel's Caſe, Ow. 69. 1 Leon. 326. Cro. El. 516. 1 Lev. 125, 146. Comb. 40. 
(g) Moor 274. pl. 428. S. C. where it is ſaid, he was after found guilty of the Felony, 2 Leon, 84. 
S. C. adjudged, and ſaid he was after found guilty of the Felony, Sav. 63. S. C. adjudged, by which 
Book he was found guilty of the Felony, and befoze the Execution ſued out, Judgment given that 
he (ould be hanged. Yelv. 42. S. C. cited. Foz notwithſtanding the Attainder, his Bodp re- 
mained lubjett to Arreſts and Execution; and vide Truſſel's Caſe, Ow. 6g. 1 Leon, 326. Cro. El. 316. 
and vide ante 1 Rol. Abr. 901. T. and the Notes there, | 
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At Common Lam. 
How, and by what Uri. 


1. (a) The (b) Body or Lands of the Defendant were not at Common wa ted. 104; 
Law liable to an Execution upon a Recognizance or Judgment for Debt 1 Browni * 
or Damages, unleſs in ſome (e) Special Caſes. 3 C. 11. 5. 118. 


8 b) But the 
Body and Lands of the King's Accountant were at Common Law liable to the King's Execution, 


3 Co. 12. b. but foz this vide under Title Prerogative. (e) As upon a Judgment againſt an Heir, 
3 Co. 12. a. 


2. But at Common Law the Execution was only of his Goods, Chat- 
tels, Grain, and other preſent Profit growing on his Land. 3 Co. 11. 5. 

3. (d) For this Purpoſe the Common Law gave two Writs only, as (d) Hob. 56. 
the Levari facias, by which the Sheriff was commanded quod de terris & | 
catallis ipſius A. c. Levari facias, &c. and the Fieri facias, Oc. which 
was only de bonis & catallis, Cc. 3 Co. 12. a. 

(e) The Common Law abhorred Force, and when committed, the (e) Co. Lit. 
Body of the Offender was ſubject to Impriſonment; and it was a Rule, 290. b. 


That in all Actions (f) Vi es Armis a Capias lay, and where a Capias ; Inſt. 394- 


lay in Proceſs, there after Judgment a Capias ad Satisfaciendum lay, and I. 5 3 } 
the King might have a Capias pro Fine. 3 Co. 12. a. (f) . 
muſt be in⸗ 


tended where there was a direct and wilful Wrong, not where a Negligence only, as againſt an 
Þoſt foz Goods loſt in an Inn. Hob. 56. 1 re aga | 


Executions by the Common Law. 


) Levari facias, and (h) Fieri facias. . 

82 | : 0 265. 
1. The Sheriff, upon a Heri facias, cannot (i) deliver the (k) Goods Bam yr a 
of the Defendant to the Plaintiff, in Satisfaction of his Debt. Mich. 37 4 


ter a Fieri 


& 38 Eliz. between () Thompſon and Clerk, Cro. El. 504. adjudged. facias deli- 

| vered to him 
pays the Plaintiff out of his own Monep, Hob. 207. it is made a Queſtion by Hobart, — 
Sheriff may levy the Money on the Dekendant. (i) Tho' thep cannot- be delivered to the 
Plaintiff, they may be ſold to him, Comb. 452. ſo held, (K) Nox the Money levied, but it 
ought to be bzought into Court, fox it is not of Kecozd without, Godb. 147. —— But the Law 
ſcems otherwiſe, foz tho' the (Urit be Ita quod habeas, &c. pet the Sheriff map return, that he hath 
paid the Money to the Plaintiff, 2 Show. 87. 3 Lev. 204. (1) Noy 56. S. C. and S. P. per Fenner, 
2 Vent. 95. S. C. cited. | 


2. If a Sheriff, reciting, that the Defendant hath a Term of Years, 
ſells it by Virtue of a Fieri facias, this Sale is good, for it cannot be in- 
tended that the Sheriff ſhould certainly know the Beginning and End of 
the Term. Hil. 39 Eliz. (m) Palmer's Caſe, 4 Co: 74. a. and the Caſe (m) Cro. E- 
of Sir George Sydenbam and Rolls cited to prove it. liz. 584. S. C. 


| and 8. P. 
and Sir George Sydenham's Cale cited, Goulſ. 172, 173. S. C. and S. P. 


3. But if undertaking to recite it he miſtakes and ſells the ſaid Term, 
It is a void Sale, unleſs there be general Words, All the Intereſt, &c. of 
the Defendant therein. 4 Co. 74. a. | vol au 

4. But a Term cannot be extended, without ſhewing the Certainty 
thereof, becauſe after the Debt paid the Party is to have his Term again, 
it any Part thereof remains. 4 Co. 74. 4. of > 
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5. If an Under-ſheriff upon a Fieri facias perſuades a (a) Jury to 
(a) That the prize the Goods at an under Value, which they do, and he after deli. 


age p. vers them to the Plaintiff for the Sum, it is an Oppreſſion, and puniſh. 


facias may able at the Aſſiſes by Indictment. Paſch. 15 Fac. Sayer's Caſe, Cro. Fac. 


ſell without 4.26, 


Inquiry of | | 5: . 
the Ualue by Jury. 4 Co. 74. b. Cro. Eliz. 584. Goulſ. 173, — That the Sheriff may ſell at any 


Bate, where Defendant denies to pay the *. 1 Vent. 7. 
_ Executions. 
Pow by ſeveral Statutes. 


(b) wthich 1. (b) By the Statute of Marlbridge made 52 Hen. 3. cap. 23. a Capias 


vide with the is given in Account. 8 
Comment 
thereon, 2 Inlt. 143. 


(o) Which 2. (c) By the Statute of fm. 2. made the 13 Edw. 1. cap. 11. a Ca 


vide with the pias lies in Account, and Outlawry thereon. 


Comment 
thereon, 2 Inſt. 378. and my firſt Part 231. 


(4) died 3. (d) By the Statute of m. 2. cap. 18. the Elegit was given, | 
V 2 | 
394. and the Comment thereon, and herein aftcr under Title Elegit. 


4. By the Statute of 25 Edv. 3. cap. 17. a Capias is given in Debt and 


Detinue. 
5. By the Statute 19 Hen. J. cap. 9. like Proceſs is given in Caſe as in 


Debt and Treſpaſs. | | 
6. By the Statute of 23 H. 8. cap. 14. like Proceſs is given in a Writ 


of Annuity and Covenant as in Caſe. 


Executions by Statute. 
Elegit. 


1. By the Statute of Hem. 2. cap. 18. made the 13 Edw. 1. when a 
{c) Vaugh. Debt is recovered or acknowledged in the (e) King's Court, or Damages 
102. awarded, it ſhall be in the Election of him that ſues to have a (f) Writ 
(t) Under of Heri facias, that the Sheriff levies of the Lands and Goods, or that 


3 N the (g) Sheriff deliver to him (öh) all the Chattels of the Debtor, ſaving 
cias is in- bis Oxen and Beaſts of the Plough, and one Half of his (i) Lands (k) 
cluded. till the Debt be (1) levied upon a (m) reaſonable Price or Extent, 

2 Inſt. 395. 

(g) Being a beneficial Law, it extends by Equity to every other immediate Officer to every Court 
of Recozd. 2 Inſt. 39;. 4 Co. 65. a. Cro. Car, 319. (h) Ik theſe be ſufficient to pay the Debt, then 
he ought not to extend the Land. 2 Inſt. 295. Godb. 84. (i) Viz. Such as he had at the Time of 
the Judgment given oz Becognizance acknowledged. 2 Inſt. 39;. but to what Time the Execution 
tall relate as to Land, vide under this Title Execution ante (K) Diverũtp as to holding 
oder where evitted fox Part of the Time by a Stranger, and where by Defendant himſelf, 2 Saund. 72. 
(1) Pet if the Party pays. oz ſatisfies the Debt on Recoꝛd, he may enter, 2 Inſt 396. —— But if a 
Term be appziled by a'Jury at 1001. and at that Pꝛice delivered to the Plaintiff, tho' the Money be 
after raiſed out of the Pzofits, pet the Defendant ſhall not have his Term again; but if he had befoze 
the Deliverp tendered the 1001. in Pais, oz after in Court, Moor 873. pl. 1216. it is ſaid he might have 
had an Audita Querela. Vide 1 Brownl. 38. 2 Saund. 72. (m) Bp this is implied, that the Ap⸗ 
praiſement and Extent muſt be by Inqueſt, and fo returned of Recozd, 2 Inſt. 396. Co. Lit. 289. b. 
Dal. 28. Goulſ. 172. Godb. 84. —— The Sheriff cannot ſell Goods upon an Elegit without taking an 
Fnquiftion, Palmer and Humphry, Cro. Eliz. 584. 4 Co. 74. a. b. Gouli. 172, 173. m 

4 2. 


—— —— . — 
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Execution. 
2. If one acknowledges a Recognizance of 100 J. to be paid at five 
ſeveral Days, viz. 201. at each Day preciſely; after the firſt Day an 
Elegit may be ſued for 20 J. and a Moiety of the Land delivered, and 
after the ſecond Day another Elegit for 201. more, and the Moiety of 
the Remnant delivered, & fic de ceteris, for they be in Effect ſeveral 
Judgments. 3 Iuſt. 395. | 
3. If A. and B. have each of them a Judgment againſt C. and A. ha- 
ving the firſt upon Elegit, hath a Moiety of the Lands of C. delivered to 
him, and after B. upon his Judgment takes out an Elegit, he (a) ſhall (a) But 
have but a Moiety of the Moiety remaining delivered to him. Jin. Quere if it 
38 Eliz. between Huyt and Cogan, Cro. Eliz. 482, 483. per Curiam; but — 
they adviſed the Sheriff to return the Special Matter, and (b) 10 Ed. 2. both Judg- 
Execution is cited, that the intire Moiety ſhould be delivered. ments are 


— 


we | | ok the ſame 
'Term, being as the ſame Dap. Hard. 23, 244 27. b) Which vide Fitz. Execution 137. 
(c) Capias ad Satisfaciendum. (c) Againd 
whom it 


t. A Capias ad Satisfaciendum did not lie at Common Law where Ret Ak. Bo 


Debt, Ge. or Damages recovered, but only where the original Action 898. and the 
was Ii & Armis, Cc. Co. Lit. 290. otes there, 
2. But ſeveral Statutes have (d) given a Capias ad Satisſaciendum where (a) They 


Debt, Ec. or Damages are recovered. O. Lit. 290. | 8 given a 
; apias In 
Pꝛoceſs, vide under this Title Executions by ſeveral Statutes ante. 


3. It is a Rule, that where a Capias lies in the Proceſs, there after 
Judgment, a Capias ad Satisfaciendum lies. 3 Co. 12. a. 
4. If Coſts are adjudged to the Defendant upon a Nonſuit, he may 
have a Capias ad Satisfaciendum againſt the Plaintiff for them. Mich. 
18 Fac. between (e) Dyer and others, and Fincham, Cro. Fac. 595. ad- (e) 1 Rol. 


judged, and that it was the uſual Practice, as the Clerks affirmed. no — — 
= 


Execution. 
 Ulthere good, Without a Return of the TUrit, 


1; If a Sheriff by Force of a Fieti facias levies the Money, and deli- 
vers it to the Party; this is good without any Return of the Writ. Tin. 
42 Eliz. in Hoe's Caſe, 5 Cv. 90. a. reſolved, and the Command of the 
Writ being uod habeas denarios, Oc. (f) if he does not make a Return (f) 1 Rol. 
he may be amerced, and yet the Execution without ſhall ſtand good, Rep. 77. 
5 Co. 90. b. 
2. So if one be taken on a Capias ad Satisfaciendum, the Execution is 
good, tho' the Writ be not returned. 5 Co. 90. a. reſolved, tho' if a Ca- 
pias ad reſpondendum be not returned, the (g) Arreſt is tortious, for the (g) and falſe 


End of that Writ is to have the Party appear to anſwer. — 
ment w 
lie, koz which vide 2 Rol. Abr. 563. pl. 8, g. and the Notes there. 


3 Upon all Executions, when the Sheriff alone does it, as upon (h) a (h) Cro. El. 
Capias ad Satisfaciendum, Habere fries Seiſinam or Poſſeſſionem, Fieri fa- 15. 
cias, Liberate, &c. the Execution being duly made, is good, tho'the Writ Moor 57. 


| pl. 163. 
Kelw. 3. Dal. 58. Ow. 48. Lane 52. Godb. 82, 83. Lat. 203. 


4 de 
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dy in przſen- have fully levied their Debt and Damages, for which the {aid, Lands, &c. 


ebb | Rn n Ee . 
be not returned. 5 Cv. 90. 4. for thereby the Plaintiff hath the Effect of 
his Suit. 


4. But upon an Elegit where the Extent is made by (a) Inqulfiti 
2 and not by the Sheriff alone, it ought to be returned, or othervite x 
2 * avails nothing. 5 O. 90. a. . 
„there 
— to be a Return, that the Sufficiency thereof map appear. 4 Co. 57: and fox this vide Cto. Elie, 
17. 1 Leon. 280. 2 Leon, 13, 89. Godb. 82, 83. Palm. 289. | 


00 40 this (b) Re⸗ extent. 
vide 2 Rol. 9 | 
_ x" 1. After an Extent returned by the Sheriff and filed, there (e) can be 


Notes there, no Re- extent granted upon a Suggeſtion, that it is of more than half the 


(c) By keve- Land in Value, and the like. 2 Inf. 396. 
ral Books, 


and by the Statute 32 H. 8. herein after mentioned, it appears, that after a full and perfeit Execu⸗ 
tion had by Extent returned, and of Becozd, there chould not, upon any Evittion, have been a Re⸗ 
extent, tho* after an inſufficient Extent there might have been a new one. Co. Lit. 290. vet vide 2 Inſt. 
679. at the Top; and vide Cro. Jac. 693. in the Caſe of Clerk and Andrews, a Diverſity where a 

tranget's Lands were extended, and delivered as the Lands of one of the Defendants, and ſo 


yg 2% and where the Defendant was a Diſſciſoz, and ths Extent avoided by vn Citle, 
1 Keb. 697. 6 


ä 2. But before the Extent is filed, the Court may examine the Cauſe, 
(d) Lit. Rep. and if there be found to be (d) Fraud, Deceit, or Partiality, they may 
77. ſtay the Filing of that Writ, and grant a new One. 2 Inf. 396. 
le) 3 Leon 239. 3. (e) If an Extent be avoided by one made on a more antient Statute or 
4 Leon 10, 11. Judgment, after that is ſatisfied, the Land ſhall be held under the former 
3 Brownl. 39. without any Re-extent. Co. Lit. 289. b. 7 
(f) Foz the 4. Cf) By the Statute of 32 Hen. 8. cap. 5. reciting, that Lands, Er. 
moze full taken in Execution have been evicted, Sc. whereby the Recoverors, Ec. 
Expoſition have been (g) clearly without Remedy to come by any Part of their 
8 Debt, Sc. it is provided, that if after ſuch Lands, Gr. be had and deli- 
Co. Lit. 280. vered in Execution, they ſhall upon a juſt or lawful Title (wherewithal 
2 Inſt. 677, the ſaid Lands, Oc. were liable, tied or bound at ſuch Time as they 
578, Kc. were delivered or taken in Execution) be recovered, deveſted, taken or 
(s) Do that evicted out of or from the Poſſeſſion of any ſuch Perſon, Ec. before ſuch 


4 re Time as the ſaid Tenants by Execution, their Executors or Aſſigns ſhall 


ti oz futuro, were taken in Execution; then every ſuch Recoveror, Obligee and R- 
1 Fax cognizee, ſhall have a Sire facias out of the ſaid Court from whence 
Statute tlie former Execution was purſued, their Heirs, Executors or Aſſigns, to 
does not ex- bave Execution of other Lands, Sc. liable to be taken in Execution fot . 


tend to it. the Reſidue of the Debt or Damages. 
Co. Lit 289 b. 8 D 8 


4 Co. 65. 4. b. Ing. 679. Godb. 25 8. Cro. Jac. 694. 


4 th 1 Executor. 


E Executor. 
Ordinary. 


Power the Ordinary hath in 
Adminiſtrations. 


| T the Common Law the Ozdinary (a) could not have () but yet 
an Action to recover any Debt of the Teſtatoz. 18 H. 6. 128 N. B: 
23. b. Com. Gresb. and Fox 277. b. Co. 8. Sir John 2 8 


1. b 
Needham 135. b. ä 11. 


2. At Common Law he might have Treſpaſs ko; Goods tagen 
out of his (b) Poſſeſſion. E 
12 "3 oy ed gw: 73 9 7 have Treſpaſs. 2 Inſt. 398. F. N. B. N 


CA) What 


3. At Common Law no Action would lie againſt the Oꝛdinarp. 
18 H. 6. 23. b. Com. Gresb. ant Fox 277. TERA-3+ 

+ (e) Now by the (d) Statute of W. 2. cap. 19. an Action lies a- (c) He was 
gainſt the Oꝛdinary. 18 H. 6. 23. Com. Gresbrooke find Fox 277. chargeable by 


| | | the Common 
Law, if Gyods cane to his Hands, and he would not adminifter and pay Debts, dt. nor grant Adminiſtration, 
ſo that this Act is but in Affirmante of the Common Law. 2 Inſt. 398. Can. 132. 3 Mod. z5. Style 305, and 
vide my 2d Part 313. D. 1. and the Notes chere. (4) Which vide a Luſt. 397. 


5. But he canndt have un Autan by the Statute, 18 H. 6. 23. b. 
Com. Gresb. and Fox 277. b. oe 

6. (e) The O2dinary cannot teleaſe any Debt of. the Teſfato? (e) xetw.: 27; 
befoze Adminiſtration granted, 18 H. 6. 23. v. r 

e 4. 26250 ths in pits ans tf Bl 

7. Od a forticri he cannot releaſe after Adminiſtration granted. 
Contra 1* H. 6. 23. bd. 1 I en 
8. But if a Cteſpals be done to the Goods in the Poſſeſſion of 
the Oꝛwinary, he may releaſe it; and this Releaſe ſhall de a good 
Bar againſt the auminiſtratoz made after, 18 H. 6. 23. ; 

9. Rot. Parliamenti 1 H. 5 Numero 13. King H. 4. made divers 
Executoꝛs, who refuſed, becauſe they had not ſufficient ko? Debts 
and Legacies, by which diſpoſitio teſtamenti bonorum & catallorum 
hujuſmodi ad dictum conſanguineum noſtrum (who was the Archbiſhop 
of Canterbury) tanquam ad Ordinarium de jure pertineret, ac bona & 
catalla pred. pro ſatisfactione & ſolutione & aliis prædictis implendis Ven- 
ditioni publica exponi deberent, &c. upon which the King took the 
Goods fo? the UJalue to be paid to the Executoꝛs accozding to the 
Will, &c. and it was ozdatned in Parliament, that the Executozs 
ſhould not be ſued by the Creditos. 


10. (a) Pro- 
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Executor. 


* 
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8 


a. = 


Co.16.a. 
P. in 


Audry's 


* 9 Co. 
„ 


and ſaid, that theſe Things being temporal, 
longed not ab initio to the Court Chriſtian; 


x Sid. 46.371. Realm, and not from any foreign Power. 


b) But foz 
= Antiquity of the Eccleſſaſtical Jurisdiſtion therein, 


10. (a) Probate of Teſtaments (b) de conſuetudine Angliæ, & non de jure 
communi, belong to the Court Chriſtian, 2 Inſt. 488. cited from Lindo 


1 


and not meer ſpiritual, be- 
but the Eccleſiaſtical Judges 


derive their Juriſdiction therein by Parliament and the Cuſtom of the 


vide 2 Rot: Abr. 217. and the Notes there, 


And vide Cart. Rep. 31. 2 Mod. 148. 1 Lev. 158, 186, 187. 1 Sid. 171. 


(c) 6 Mod. 
145. S. P. 


Buſkice. 


d) This 


granting 
Adminiſtration, making Deans, 


Holt 


11. (c) The Biſhop of Cork in Ireland, being in London, may commit 
Adminiſtration of Things within his Dioceſe in Ireland. Paſch. 2 Ei. 


Th. petween Carter and Crofts. Godb. 33. per Curiam held clearly, (d) becauſe 
it is an Authority or Power which follows his Perſon, and where-ever his 
Power of Perſon is, there is his Authority. 


&c. in his own Dioceſe, follows the Perſon of the Biſhop, the 


his other Juris dittion is local. Knollis and Robbins, Godb. 342. Palm. 368. and vide 6 Mod. 145. 


(e) Do the 
Archbiſhop tion, 


12. So the (e) Biſhop of London being at Jork may commit Adminiſtra- 
but it muſt be of Things within his own Dioceſe. Paſch. 2) El. be- 


of Canterbury tween Carter and Crofts, Godb. 33. per Curiam. 


being at : 


York, may, &c. Lutw. 535. adjudged; - 


FNXASN 
Fol. go7. Remedy, | 
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(B) What Power the 
touching Wills, 
thereof, &c. 


1 H. 5. Rot. Parliamenti, Numero 23. 
That Executoꝛs thereafter ſhould not 


CD, 


Ordinary bath 


and the Proving 


The Commons payed, 
be compelled to travel to 


pꝛove ills, o2 to bzing any Inventozp of the Teſtato?s Goods 
to the Oꝛdinary, o2 thefr O 2 Commiſſaries, Officers 02 Pl⸗ 


niſters out of the Deanery in w 


ich the Goods of the Teſtatoz 


ate, on Pain to fo2feit treble Damages, &c. 


The Anſwer thereto, and to the other Part of the Petition; - 


1. The Kin 
nd if they did not, the Ring 


hath charged the Lows Spiritual to oꝛdain due 
would have it in Yemoy, 


and make it to be amended in Time to come. E220 
2. When the King is made Executor of any Will, he may appoint 
certain Perſons to take the Execution of the Will upon them "(againſt 


whom ſuch as have Cauſe of Suit may brin 
others to take the Account. 4 Inſt. 335. 


g their Actions) and appoint 


Sy + © 642 14 
9 


Ce) (b) Alu: 


- 2 — 


It 


at 


Executor. 349 | 


(aa) (b) Adminiſtration. 6) Brey Fu 

| A 

| UÞL * 4 TF | of the Goods, 

(C) (c) In what Caſes it ſhall be granted. n. 

* : | | & ques Execu- 

„Jan the Executoys refuſe to adminiſter, Adminiſtration ſhall adminitered 
be granted (d). 21 Edw. 4. 24. (e) 20 H. 6. 1. b. 38 H. 6. 8. * Executor, 


fo2 now the Teſtatoz is dead Inteſtate. 19 E. 3. Covenant 24. 50 E. tate, hal 


3. 9. but otherwiſe it is if (f) one refuſes and another pꝛoves the che 085ce of 


Will. Co. 9. Henſloe 37. an Executor. 
1 Co. 83. a. 
(b) To what 1 1 ſhall relate, vide 2 E Abr. 399. A 1, and the Notes there. (c) . or 
Ex. 59. (d) Br. Executors 117. S. C. (e) Fitz. Exccutors 15. S. C. And in ſuch Caſe 
nd Ates can be granted till all dead, be tefafed, Hund. 1117. W 


2. Ik an Erecuto2 adminiſters befoze Pꝛobate of the Will, and 
after refuſes to pꝛobe the ill and adminiſter, when the O2dinar 
makes Pꝛoceſs againſt him, (g) the D2dinary may grant Admt. (g) But Ci. 


niſtration. 3 H. 7. 14. the Executor 


. having bef 
adminiſtred. 1 Mod. 214. 2 Brownl. 58. and vide poſt 1 Rol. Abr. 917. B. i, 2, 3. Went. Of Ex 5 


3. Ik a Yan makes an Executoz, and it is not known 02 con- 
cealed, the Oꝛdinary may grant Adminiſtration, and it ſhall be 


good (h) till the other pzoves the Mill. 7 E. 4. 12. b. 13. (b) Bar vide 
Lambert. Cro. Jac. 394. 3 Bulſt. 112. 1 Rol. Rep. 276. Godb. 262. and 2 And. 150, hag: - <a 72. 
PI. Com. 277- | | | 
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4. But if a Man makes an Executoꝛ, the Ominary cannot grant 
Adminiſtration (i) befoze Refuſal of the Executoz, 3 H. 4. Admini- () Not if up- 


ſtrat. 22 adj. on a Citation 
to prove it he 


does hot appear. 1 Leon. 90. 


5. (K) Jf A. makes a Pꝛomiſe to B. and after B. dies Inteſtate, (% Goulwb. 
and Adminiſtration of his Goods fs granted to C. who dies after 8: 8 P. 
Inteſtate, and after Administration is granted to D. of the Goods 
ok C. D. cannot have an Aſtion upon this Pꝛomiſe made to B. as 
Adminiſtratoz to C. fo2 he is not Adminiſtratoz to B. in as much 
as Adminiſtration is not granted to him of the Goods of B. un⸗ 
adminiſtred by C. Mich. 15 Car. B. R. between Goſlyn and Osborne. 
per Curiam, adjudged upon a Demurrer. Intratur Trin. 15 Car. 

Rot. 926. 8 Ton 

6. Ik all the Executoꝛs befoze the O2dinaty refuſe, Adminiſtra- * 

tion ſhall be granted. (I) 21 Edw. 4. 24. (m) 20 H. 6. b. 36 () Eu. Ee 


H. 6. 8. 1 


(m) Fitz. Executors 15. 8. C. 


7. (n) Ik an Executoꝛ dies Inteſtate, Adminiſtration ought ta (0 Hard. 
be granted of the firſt Teſtatoz, kor now he is dead Inteſtate. #73; 5.* 
(o) 21 Edw. 4. 24. 26 H. 8. 7. — oo S.C. 
8. But if an Executoz after Adminiſtration dies Jnteſfate, and 
the Oꝛdinary grants Adminiſtration ok all the Goods of the Exe⸗ 
cutoz, he may adminſfter the Goods of the firſt Teſtatoz. 10 Edw. . 
4. 1. (p) (Quere of this.) \ "Ip ptins IR By Admini- 
ſtrator could not before the Statute have ſued out Execution upon a Judgment obtained by the Executor. Ante 309. 


PL 5 : 
4U 9. If 
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9. Ik an Adminiſtrato2 makes his Erecuto2, and dies, his Exe⸗ 
cuto2 ſhall not have Adnüniſtration of theſe Goods, but a new gp». 
miniſtration onght to be granted al them. 34 H. 6. x4, D. 32 H. 8. 
| 47. 11 Co. 5. Brud. 9. b. adjudged. F 
W 10. (a) Ik an Executoz betoze P2obate of the Mili of his Te. 
87. a dee . mares an Executoꝛ rhe ib UE — toy of Hh 9 ade 
Cro: Jac. 614. a | me. upon ett % ou E Hr 
Lain IR but Adminiſtration of the Goods of the firſt Teſtato? iche 
8 Will annered ſhall. be granted. D. 22, 15 El. 372. b. ſaid by the 
22 Judges ok the Prerogative' Court to be the Uſage and Cliſtam of 
ald Court Pꝛerogative, and agreeable to the Law, by the 


prove the Will the N * UT ; 
of the firſt Te- Opinion of Dyer, to which the Court gave Credit. 
ſtator, an | oe nel GREET nu 41 4 IId N 
therefore incapable of recovering his Debts, and conſequently of being his Executor, Salk. 308. 11 


— TEE 


(c)2Mod.146, repealed, a new one may be granted. Mich. 28 Car. 2. between (c) A. 
147. S. C. bram and Cunniugbam, 2 Jones 12. ad judged. * Nr 


adjudged. dean,” 7.64 
1 Vent. 303, 304. S. C. adjudged, 2 Lev. 182. S. C. adjudged, 3 Keb. 725.8. C. and vide 1 Show. 406, 


40%, &c. a long Argument. | | 


by « a 0 > 
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V Adminiflration upon the Statute of 


() The tn (d) 31 E. 3. cap. 11. 


. jt 
Statute Was, SEE | ; ; 15 SLIT) 
aan (D) (e) How it ought to be granted. 
might have 


Hu 1. (f) T Ozdinary map grant ſeveral Adminiſtrations of ſe- 


inteſtate, yet veral Parts of the (g) Goods of the Inteſtate. 10 E. 4. 
neither he nor 1, b. 18 H. 6. 12. b. 38 E. 3. 114. POR Bil 


any under him 1 


could ſue for his Debts in the King's Courts, ſo that the Debtots would defraud the Wiſe and Children, and Cre 


ditors loſe their Debts. Cart. 132. by Dr. Walker, arguendo, 4 Show. 407. _ (e) If it be granted and 


entered in the Regiſtry, tho' Letters of Adminiſtration be not made out, it is ſufficient. 1 Show. 408. and vide 
Dy. 294. pl. 7. (f) Hetl. 135. L. P. [g] But if there be a Bond for 1001. Adminiſtration cannot 
be granted as to 501. Part thereof to one, and as to the other 50 J. to another. 1 Sid. 100. 1 Salk, 36. 


2. The Oꝛdinarp may grant Adminiſtration upon Condition, as 
where bekoze it was granted to J. S. who is nom outlawed and in 
Pꝛiſoc bevond the Seas; it may be granted to another ita tamen, 
that if the ſaid J. 5. returns into England, he ſhall adminiſter when 


he returns, 34 H. 6. 14. 
% For the. - 3: By the Statute (h) of 31 Ed. 3. cap. 11. Where one (i) dies In- 
Expoſition teſtate, the Ordinary (K) ſhall depute the () next and moſt lawful Friends 
of this Dias of the Inteſtate to adminiſter, which Deputies ſhall demand and recovet 
tute vide . 92 WH 

Co. 39. b. 40. li) This extends to a Civil Death, viz. Entry into Beligion as a natural 

Death. 9 Co. 40. a. (EK) And if he refules it is a Contempt to the King and Ynjory to the Par- 
ty. 9 Co. 39. b. — That an Action lies fes ſuch Refuſal, Cart. 123. (ö The Atmipiſtra: 
tion to the Wife deceaſed, ok right ought to be granted to her Yugband as her moſt faithful Friend, 
within this Statute, Jones and Rowe, 1 Jon. 175. adjudged, Cro. Car. 106. adjudged, but foz this vide 
Moor 874. pl. 1210. Palm. 521. 1 Sid. 409. 1 Med. 231. 1 Show. 351. 1 Salk. 36. 2 Mod. 20. —— A 
ſhalt be laid next Friends within the Statute. Ve Rayin,” 2099, * 5 een * b "06% 6 
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as Executors the Debts due tothe Inteſtate to adminiſter and difpend for 
his Soul, and ſhall anſwer alſo ta whom the Inteſtate was holden or bound, 


as Executors ſhall anſwer, ayd they Shall. he (a): ( accountable (c) to the (a) Wight ve 
olige 300677 |: 


(ued there to 


Ordinary (d) as in Cate.of a;Teſtament. 


at account, but 
not to diſtribute, Noy 24. and vide Noy 28, 78. Cart. 12. And vide James and James. 1 Rol. Rep. 
123. 2 Bulſt: 315. [b) By vhe Statute ok che 1 Jac? 2. c. 1 7. No Adminiſtratoz (all be cited to 
render an Account of the Perſenal Gltacs ot, &. otherwiſe than by an Inventeꝛv, unteſs at the Suit 
of ſome Perſon in Behalf of a Mino, oz having a Demaud as Creditoz oz next of Kin, — But 
1 Salk. 316. it is ſaid the Statute had no Efett, the Law being ſo bekoze that the Oꝛdinary, ex officio, 
could not cite him. (e) By this it appears, that an Executoꝛ was compellable to account be⸗ 
foze the Ordinary, and lo was an Admintſtratoꝛ, but then the Ozdinary was to take the Account as 
given in, and could not oblige them to pzove the Items of it, noz [wear the Truth of them. 1 Sallk. 
315. per Holt Ch. Juſt. and vide Noy 78. (d) So ik a Creditoz had ſued in the Spiritua 
Court, foz he had a Remedy at Law; but if a Legatce had ſued foz an Account, the Defendant — 
have proved his Account, koz the Legatee had no Remedp but in the Eccleſtaſtical Court; pet in 
ſuch Caſe ik che Executoz would pap him, he could fac no further, 1 Salk: 31. 6 Car. 2. — So 
a Perſon, intitled to Diſtriburion by. the Statute of 22 & 23 Car. 2, being a Statute, Legatce may 
have the lame Bemedy, and oblige an Adminiſtratoz to pꝛove his Account. 1 Salk. 25 1, 316. 


4. (e) If an Executor be beyond the Seas, an Adminiſtration may be ( Hog 
granted during his Abſence; for it is as reafonable in this Caſe as Du- and Clan, 
rante minoritate or (f) (g) pendente lite, and {ſuch Adminiſtrator is ac- 4 Mod. 14, 
countable to the Executor. Mich. 3 Ann. between (h) Slaughter and 15: S. P. ad- 
May, 1 Salk. 42. And in an Action brought by ſuch Adminiſtrator, it ubged, tho 


i | being cit 
was intended, that the Abſence was beyond the Seas, but then there in Sites. 
ought to have been an Averment, that he was abſent. Sy 304. it is 


8 a £444 4-4 34s | there denicd 
to be Law, dut as cited Lutw. 342. it was laid to habe been adjudged, that ſuch Adminiſtration 
was grantable, and a great Convenience thereby; foz other wile if the next of Rin was be pond Sea, 
the Debts of the Inteſtate fould not be colleſted oz recovered; and it was alto held by the Court, 
that after the Return of the next of Rin, Payment to ſuch Adminiſtratoz befoze Notice is good. 
(f) That ſuch Adminiſtratoz fs liable to be ſued, koz he is fully an Adminiſtratoz foz the Time, 
(g) Where there is a Controverſy in the Spiritual Court concerning the Right of Adminiſtration, 
an Adminiſtration granted pendente lite is good, otherwiſe where the Controverſy is concerning a 
Will, Carth. 153. and vide Moor 636. pl. 874: 3 Keb. 54. Fitzg. 202. — Where Gxecuto:s 
made from. a Time to come, Adminiſtration granted in the mean Time, Dal. 85. (h) 6 Mod. 


304. S. C. adjuvged. 


2 a. 


— 4 A 


— eres. 


(E) Upon the Death of what Perſon 
Adminiſtration may be granted. 


. I. a Feme Covert dies Inteſtate, Adminiſtration may be 
granted of her Goods; fo2 peradventure ſhe hath Things in 
Action, the which are not given to her Þugband by the Law, D. 
8 El. 251. go. admitted, N gn 7 
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x. IJ. he that dies'Fntelfate hath Soods in ſeveral Counties, the 
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= - Executor. 


2. Tf he hath bona notabilia to the Ualue of 100 s. in ſeveral Dig. 
ceſes, the Metropolitan ſhall grant Adminiſtration, 10 H. 7. r6. b. 
3. Ik a Man dies beyond the Seas inteſtate, the Archbiſhop 
* grant Adminiſtration, P. 11 Jac. B. per Coke, to be adjudged 
n 42 El. „ie ONE, 04S. k To 
> The Probate of every Biſhop's Teſtament or granting of Admini- 
ſtration of his Goods, tho he hath nothing but within his own Juriſdic- 
tion, belongs to the Archbiſhop. 4 Inst. 335. | joan 
(a) But vide F. But where one leaves Goods in one Dioceſe in one Province, and 
mage: Rs Goods in another Dioceſe in another Province, (a) each Biſhop mutt 
png" e grant an Adminiſtration. Salt. 39, . | 
Noy 54. 6. But if a Man leaves Bona notabilia in ſeveral Dioceſes of the ſame 
Province, there muſt be a Prerogative Adminiſtration. SaZk. 39. 
7. And if one leaves Bona notabilia in two Dioceſes in the Province 
of Canterbury, and Two in the Province of ork, there muſt be two Pre- 
rogative Adminiſtrations. Sa/k. 39. 


Adminiſtration. 
© wie (G) (b) By whom it ſhall be granted. 
ſioners dele- 
=y Y Dowd 1. IF a Man hath Bona notabilia (c) in Ireland and England, and 


= Yoke dies Jnteſtate, there ſhall be ſeveral Adminiſtrations granted, 
85, 86. viz. by the Archbiſhop of Dublin fo2 all within his Pzovince, and 
(c) 2 Lev. 86. by the Archbiſhop of Canterbury fo2 all within his Pꝛovince, (but 
+ 4 per ft ſeems to be intended that he Had Bona notabilia in divers Dio- 
e :-: keles within each Pꝛovince, oz Goods in his Dioceſe, fox otherwiſe 
the Provinces ft ſeems it ought to be granted by the Dwdinary where the Goods 


of Canterbu- Are, and not by the Metropolitan). (d) Dy. 14 El. 3og. 
4 2 45 And Adminiſtration granted in one Province is void as to the other, becauſe they are diſtin 
ſupream Juriſdictions. Hard. 216. Salk. 39. (d) Dal. 76, 77. S. C. 3 Keb. 163. 


2. In the Time of the Uacation of the Archbiſhop oz of a Bi⸗ 
ſhop, the Dean and Chapter ſhall grant Adminiſtration. 36 H. 8. 
Brook Adminiſtr. 276. per omnes legis peritos, ànd by thoſe of the 
Arches. : 8 | 
3. It is ozdained by a Canon 1 Jac. cap. 92. That if any Man 
dies in Itinere, the Goods which he hath about him at the Time 
0% Byron and {Yall not Cauſe his Teſtament 02 Adminiſtration to be liable to the 
Byron, L. P. Mꝛerogative Court. nen emen 
Cro-Eliz 472. 4. (e) Jf a Man becomes bound in an Obligation in London, 
adjudged, and dies Jnteſtate in Devon, and there had the Obligation at the 
. '5: Time ok his Death, Adminiſtration ought to be le by the 
Del Fer an Biſhop of Exon, where the Obligation was at his Death, and not 
Adminiſtrator by the Biſhop of London, where the Obligation was made, fo? the 
made by a Qegbt ſhall be accounted Goods as to the G2zant of the Adminiſtra- 
, tlon where the Deed was at his Death, and not where it was 
Fol. og. made. Trin. 14 Car. B. R. between Lunn and * Dodſon, per Cu- 
NR riam, adjudged in an Action bzought by the Adminiſtratoz in Lon- 
Ireland, can- don, ſuppoling the Obligation to be there made, and chews the 
rot bring an Adminſſtration to be granted by the Biſhop of Exon, and Judg⸗ 


Action here as 


Adminiſtrator ment that it lies upon Demurrer to the Declaration, and Mich. 


Carter and 15 Car. it was affirmed upon a WUrtit of Erroz, 
Goth. 33. CH) (a) What 
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(II) (a) What al, be ſaid Bona nota- vw. 
nde | Tr / 14. 2 cutors 64. 


1. 15 a Yan hath Goods of the Aalue of 51. in one Dioceſe, and 
La Leaſe fo? Pears of the ſame Ualue in another Dioceſe; 
theſe are Bona notabilia by which the Archbiſhop ſhall grant Admi⸗ 
niſtration, tho' the Leaſe fo2 Years is not a Thing moveable, no? 
p2operly bonum, but it ts a Chattel, as the Pleading is. 
2. But ſee the old Book of Entries 324, where i is (b) plead- ) a; © wt 
ed, that the Archbiſhop ſhall grant Adminiftratton, becauſe he had pleading 

Bona notabilia in divers Dioceſes, thereof, vide 


. 
1 Lutw. 30. 2 Lutw. 994. 


3. I a Man hath Goods of the Ualue of 51. in one Dioceſe, 
and an Obligation of greater Ualue in another Dioceſe, the Obli- 
ation being made there alſo;- theſe are Bona notabilia fo2 which 
he Archbiſhop ſhall grant Adminiſtration. D. 14 El. 305, 58. it 
ſeems it is ſo to pe intended. AR TOY | 
4. (c) To make Bona notabilia a Debt (d) without Specialty, ( Wente 
ſhall be accounted to be Bona where the Debto? lives. Hill. 37 El. B. Off of Exec. 


and not where the Teſtato? lived, (it ſeems not to be Law.) * 12 P. 
. er O * 
a. Margine, 3 Keb. 163. (d) As where due on a Bill of Exchange, or Award in Writing; for tho 2 


Writing, it is only due by ſimple Contract: Peomans and Bꝛadſham, Comb. 392. adjudged, Carth. 374. ad- 
judged. | | 1 131% 


5. But a Debt upon Specialty ſhall be accounted bona where it 

was made, (it ſeems not to be Law.) . 
6. (d) Jf a Pan dies Jnteſtate having ſeveral Debts upon Ob: (q) 3 Keb. 

ligation in ſeveral Dloceſes, the Debts ſhall be ſaid Bona notabilia 438. 

where the Obligations are, and not where the Debtoz oz Debtee 

are. Trin. 17 Jac. Trin. 17 Jac. B. between (e) Trowbridge and (e) N. Dyer 

Taylor. per Curiam. _ Mon es TR gine 
7. Ik a Pan dies in a Dioceſe not having any Goods there, 

but Hath Bona notabilia in another Dioceſe, it Will be ſufficient 

Bona notabilia fo the Archbiſhop to grant Adminiſtration, &c. be: 

cauſe the Ddinary where he dies is to take as great Cate of the 

Teſtato2 and his Goods, as the other O2dinary where his Goods 

are: Maſter Selden told me, that he had been inkozmed by thoſe 

of the Court Chaiſtian, that it is the uſual Courſe at this Day. 
8. If one hath a Judgment in any the Courts at Weſtminſter, this 

makes Bona notabilia, tho? the Action upon which obtained was laid in 

another County. Trin. 2 Will: & Mar. between (g) Gold and Strode, (g) 4 Mod. 


Carth. 148. agreed per Curiam. 324. 8. C. 
= 34077; 08: un 0 and S. P. 
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£..UL 40 8. in two Dioceſes, this would mate the 
doods ta be Bana nqtabilia, fd which the Adminiſtration ſhauuld be 
granted by the Archbiſhop. Perkins, Sect. 489. Wb O It 
4 X + i2. But 
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305. a. Mar- 


and vide Far, 15: Salk. 40. 1 Lutw. 401. 6 Mod. 136. Mod. Caf 244. 2 Show. 437: 
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2. But in the 37 H. 6. 28. it is held per Curiam, That if a Man 
hath Goods in ſeveral Dioceſes, tho' the Goods which he hath in 
one County are but of the Ualue of one Penny; yet theſe are 
Bona notabilia, fo2 which the Arete ſhall grant 4 miniſtration, 

3. And in the 10 H. ». 16. b. it is pleaded, that he had Bona no. 
tabilia, viz. Goods to the AGalue of 51. in ſeveral Dioceſes. 

Tf there are Goods of the Ualue of 81. in each Sie 
this (hall make Bona notabilia, Hill, 7 Jac. B. Needham's aſe, per 
ST Foſter cited to be adjudged, 2 | 
G en: 5. (a) It is owdained by a Canon in x Jac. cap. 93. that Bona no- 
acors 64, E2bilia ſhall be accounted to be 51. at leaſt, and that none chall be 
ſaid to have Bona notabilia unleſs he Hath Goods in ſeveral Dioceſes 
to the Ualue of 51. and it ſeems this Canon hath changed the 
* Fol. 910. Law, if it was otherwiſe befo2e, in as much“ as the granting Ad: 
miniſtration belongs to the Eccleftaſfical Law, and our Law but 
takes Notice of their Law in this, and therefoze they may alter it 
at their Pleaſure. , Hill. 7 Jac. B. Needham's Caſe, by the Doctoꝛs 

and the Court, that 51. in each Dioceſe ſhall be Bona notabilia. 

6. Alſo in the ſaid Canon there is an Exception of ſuch Dioceſe, 

(o) Regularly Where by Cuſtom 02 (b) Compoſition Bona notabilia are rated to a 


Goods of the greater Sum. 
Value of 5 l. | 


make Bona notabilia, but in the Dioceſe of London it is 101. by Compoſition. 4 Inſt. 335. 


„0 . * - * * 


6 


to one under 


e to be granted. 


2 Jon. 48. | 
0 Whine it k. 15 a Feme Covert dies Inteſtate, Adminiſtration ok her Goods 
may be to an (g) of Right belongs to her Husband, Co. 4. Ognel 51. 


Alien amy. | 

Aly firſt Part 322. pl. 9. le) Where one in Execution had a Right to adminiſter to the Plaintiff, and do- 
ing ſo could not be diſcharg'd, but ought to renounce, and another take the Adminiſtration, who might diſ- 
charge him. 2 Mod. 315. (f) Ihe Biſhop may grant Adminiſtration to whom he pleaſes, if he will for- 


feit the Penalty limited by the AR. 1 Leon. 240. faid by Periam Juſtice, and Manwood Ch, Baron. 
(8 But for this vide ante 350. my Notes upan the Statute 31 Ed. 3. | | 


2. Ik a Feme Covert dies Jnteſfate, Adminiſtration may be 
granted to a Stranger, tha' her Hugband be living. D. 8 EL. 

251. 90. admitted, | | Kea. | 
FD tis. 3: Adminiſtration durante minore tate of an Executor is not (g) with- 
. Poo uy in the Statute of 21 H. 8. to be granted of Neceſſity to the Widow or 
23, 24. next of Kir., becauſe there is an Executor all the While. Hill. 16 Fac. 


Fling. 163, between (h) Briers and Goddard, Hob. 250. per Curian!i g 
164. 8 | | * * 
(h) x Brownl. 3 1. S. C. and ſaid, that therefoze it might be revoked, and granted to another. 


4. But perhaps it would be otherwiſe if an Executor was to be thade 
from a Day to come. Hob. 250. per Cur. 


5. If the Wife as next of Kin hath a Right to adminiſter, the Admi- 


niſtration ought not to be granted to the Husband and Wife, for then if 


ſhe ſhould die before him, he would; continue Adminiſtrator- againſt the 


(i) Style 74, Meanitig of the Act. Hill. 23 Car. between (i) Brown and Hd, All. 


* S. C.ad- 36. adjudged. | 


only; the Husband might dub ing the Cover dure | have adtiniſtred.” Alt, 36. 
per Curzam. | 084 .359 3124 MOONONTIF A Wurd 


, 
- 


9 _ 1 a 1 7 7. If 


(c) Where not (K) (c) To (d) (e) whom it (f ) ought 


6. But it was ſaid, that if it had been granted to them oply during 
the Coverture, perhaps it might be good, Vecauſe if granted to the Wife 


Kneeuror © 355 


— 


7. If the Wife as reſiduary Legatee hath a Right to take Adminiftra- 
tion, but refuſes and prays it may be granted to another, and not to 
her Husband, yet it may be granted to her Husband. 11 Jun. 1730. 
Vanthienem's Caſe, Fitzg. 203. ſo decreed by Delegates. 


— — 1 


— 


(L) @) (b) Adminiſtration (c) (d) du- {iris 


rante minore ætate. 8 Nie a. 


Infant. 


1. IN an action of Debt againſt an Adminiftrato2, if the Defen- 7 „ 
1 dant pleads in Bar a Judgment againſt him by a Stranger Godb. 104. 

upon an Obligation, and in the Recoꝛd he is named Adminiſtratoꝛ 0». z, 
durante minore Etare, ]. 5. who was then within the Age of Twenty. #0» an 
one, viz. of the Age of Eighteen and moze; this is a good Bar of r 

the Action;  fo2 tho? the full Age of ſuch Inkant Executoz is Sir⸗ by an Admi- 
teen, pet if an Ation be bought againſt the Adminiſtratoz after, niftrator du- 
and this Age of the Inkant appears to be paſt, yet ik Judgment be « -< pw" 
given againſt the Adminiſtratoz, ft is not void. Trin. 14 Car B. R. ack” 


Executor of 


between Good and Pinſent, àdjudged upon a Demurrer, per Curiam. B. Cro. El 
Intratur Mich. 13 Car. Rot. 449. 211, 212. 


| | Hob. 246. 
e) Where upon plene adminiſtravit he may ſhew the Delivery of the Eſfects to the Infant when he came 
of Age. 1 Mod. 174. Hob. 265. d) Where if he continues the Poſſeſſion he may be charged after the 


Infarit comes of Age. 1 Sid. 57. Hob. 266. 


2. Ik Adminiffration be granted to A. durante minore ætate of B. 
if it appears to the Court in Pleading, that B. is of the Age of 
(e) 2 the Court ex Officio qught to take Notice of the Ec- ) This i: 
cleſiaſtical Law, that the Adminiftration is determined and void. 8 
Mich. 14 Car. B. R. between (f) Damport and Pinſent, per Jones, e Tae 


> ol . but I < 
Crooke and: Barkely, but Brampſton econtra. Intratur Trin. 14 Car. "Ry 3 


Rot. 698. where the Plaintiff declared in an Action upon the Caſe, a in the Re- 
that the Detendant was Adminiſtrato2 durante minore ætate gf B. Bog of a 
and in Conſideration that the Jaintiff.would fozbear, &c. p2o- . E* 
miſed to pay the Debt due by the Teſtatoz to the Plaintiff, and. (f) Cro. Car. 
the Defendant pleads, that at the Time of the Pꝛomiſe made, 515. 8. C. 
B. was of the Age of Sixteen; and the thꝛee Juſtices thought this ⸗adged. 
was a good Plea; - CLIO: P . | 

3. If an Action be brought (g) againſt an Adminiſtrator durante mino- vet l 
ritate of B. and pending the Action B. comes of Age, the Defendant — 7 * 
may plead this. Between (h) Ford and Glauvile, Goulſi 136. adjudged A {ai to habe 
good Plea, | | | | — — 
an Aſtion durante abſentia abates by the Return ot, & pet it is otherwiſe where an Aſtion is brought 
againſt ſuch Adminiſtratoz. (h) Moor 462. pl. 648: 8. C. the Judges much doubting- whether 
the Attion was abated; | 


4. If one brings an Action as Adminiſtrator durante minoritate of A. and 

avers, that 4. is within the Age of Twenty-one, and the Defendant 

pleads an inſufficient Bar, to which the Elaintiff demurs, he ſhall not 
have Judgment; for the Adminiſtration ceaſes at Seventeen; and tho he 5 

be under Twenty-one, yet he may be Seventeen, or above: Hill. 4 K 
liz. between (i) Piggot and Gaſcoigu, 5 Co. 29. adjudged upon a Confe- (ij Cro. Eliz. 
rence had with the Doctors of the Civil Law. 602. S. C. 


55 * . | adjudged, 
5 Mod. 395. S. C. cited, and vide 2 Vent. 378. 1,Brownl. 46. S. C. cited. 


* 


5. If 


he w— VR «x. PTY r 2 * - 4 45 CET EW 7 © we. £1 . "I. 
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5. If one brings an Action as Adminiſtrator durante minoritate of 4 
and the Defendant plead to iſſue, and it is found _ him; he ſhall 
not after Arreſt the Judgment, becauſe the Plaintiff had not ſhewed tliat 

4 Val: 0 A. was under Seventeen, for (a) when the Defendant hath admitted him 
6 Point to bring the Action and pleaded to iſſue, it cannot be intended that 4. 
adjudged, was above Seventeen. Aich. 7 Car. between Nells and Somes, Cro. Car. 


Lutw. 632. 240. adjudged, 
S. P. adjudg⸗ 
ed, 2 Rol. Rep. 466. 2 Sid. 40, 60. 


ee 6. (b) If an Action be brought againſt an Adminiſtrator durante mi- 
ä 3 noritate of an Executor, the Plaintiff need not aver the Executor to be 

Yelv. 128. within the Age of Seventeen. Hul. 13 Fas. between (c) Carver and 
22 Haſelrig, Hob. 251. adjudged. | BETS | 
ed, becauſe 


the Plaintiff is a Stranger to the Defendant's Power, and canndt know the Jnfant's Age, 
Haul and Salvin, 1 Rol. Rep. 400. S. P. vide Vaugh. 93. (e) 2 Sid. 60. S. C. cited. | 


(d Foz this 7. (d) Otherwiſe in an Action brought by ſuch Adminiſtrator. . 


Diverſity, 13 Jac. in the Caſe of Carver and Haſelrig adjudged, Hob. 251. per 
vide Walthal Curiam. IV: | 
and Aldridge, | | 

Cro. Jac. 590. 2 Rol. Rep. 186, 204, 209, 466. 2 Sid. 60. Yelv. 128. 


(e Leon. 74. 8. If Adminiſtration (e) be granted during the Minority of Three, and 
1 Brownl. 46, one dies or comes of Age, whether the Adminiſtration was determined, 
47: was made a Queſtion. Trin. 34 Eliz. in Brudenel's Caſe 5 Co. 9. but not 
determined. | | Gs 
9. An Adminiſtration durante minoritate of an Executor ceaſes at his 
% Foz by (f) Age of Seventeen. Paſch. 10 Mil. between (g) Atkinſon and Corniſh, 
the Spiri- 5 Mod. 395: per Curiam, | 7 
tual Law | \ 
he map be an Executoz at Seventeen. 2 Jon. 48. Salk. 39. () Comb. 475. S. C. and S. P. per 
Holt Ch. Juſt. | ets | 


* 


(aj That tuch 1. Ch) But Adminiſtration granted during the Minority of one not 
Fdminiſtra- made Executor, does not ceaſe till the Party is of full Age. Paſeh. 10 


tion does not Vi. 5 Mod. 395. per Curiam. 
determine 


till the Party in whoſe Right he atts attains the Age of Twenty-one, fo: Adminiſtrations are by 
the Statute, and not grantable to any under Twenty-one, who muſt give Bond, &c. Salk. 39. but 
vide 2 Jon. 48. | e | | 


11. If there be two Executors, and one is under the Age of Seventeen; 
Adminiſtration during his Minority may be granted to the other, ſo thar 

0) 2 Jon. 119 he may bring an Action alone. Hill. 30 Car. 2. between (i) Colborne and 
n Wright, 2 Lev. 239. adjudged, tho' objected that (k) where there was an 


and laid Executor, the Ordinary had no Power to grant Adminiſtration. | 
there was no 


Judgment given, but that the Cauſe was agreed. 1 Lev. 181. S. C. argued, and vide Smith and Smich, 
1 Brownl. 101. Yelv. 130. (k) Foz this vide 1 Vent. 104. 1 Mod. 47 | 


* 
- 


12. If Adminiſtration is granted during the Minority of a Woman, and 
ſhe takes an Husband of Age, the Adminiſtration ceaſes, for that the 


(1) That Ad- hath an Husband who may (I) adminiſter as Executor. Mich. 41 El. 


miniſtration 5 Co. 29. b. ſo held in Prince's Caſe. = 
— to him, vide 1 Vern. 25. | 5 ** | | 


e 6%%ꝛtlj 
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Adminiſir ator durante minore 
7 ate 
() The Power of ſuch Adminiſtrator 


1 | N Adminiſtratoꝛ durante minore ætate map ſell the Goods of 
the Teſtatoz, and pay the Debts, and do all Things that _ 
an Executo? map. (a) Paſch. 42 El. B. R. per Curiam. (a) Prince 


| | and Simp- 
| | ſon ſeems to be 8. C. 5 Co. 29. b. 2 And. 132. 


2. An Adminiſtrato2 durante minore #tate may have an Action of 
Trover and Converſion of the Goods of the Teſtatoꝛ, fo2 he hath 
moze than the Cuſtody of them, fo2 he hath the Pꝛaperty it ſelk. 
Paſch. 42 El. B. R. between Sethe and Sethe per Curiam adjudged. 
3. If an Adminiſtration. durante minore ætate be repealed, and 
another made Adminiſtratoz durante minore ætate, and the ſecond 
Adminiſtrato2 bzings the firſt Adminiſtrato? to account, and after 
_ releaſes him, pet the Jnfant at full Age may _ the firſt Admi- = 
niſtrato2 to account to him“ again, and the firſt Account to the ſe⸗ * Fa. 54. 
cond Adminiſtrato2 and His Releaſe ſhall not be any Bar thereof, VV 
fo2 the Releaſe of ſuch Admtniſfrato2 is not good, unleſs it be fo2 
fuch Cauſe, that he ought to make it. Mich. 10 Jac. B. per Curiam. 
n Adminiſtrator durante minoritate of an Executor cannot ſell any 
of the Goods of the Deceaſed, if not neceſſary for Payment of the Debts, 
or Bona peritura; for he hath his Office for the Benefit of the Infant, 
and not for his Prejudice. Mich. 41 Elix. between (b) Prince and Simp- (b) "4-6 
ſon, 5 Co. 29. b. reſolved per Curiam, and ſaid he (c) could not aſſent to . 


a Legacy unleſs there be Aſſets to pay Debts, Ec. and generally could greed by the 


* 
1 


do nothing to the Prejudice of the Infant. | re 
718, 719. S. C. 6 Co. 67. S. C. cited, and Taid that in this Caſe the Adminiſtration was granted ſpe» 
cially ad commodum & utilitatem of the Infant, & non aliter. (e) March 138. 


5. But if Adminiſtration is granted generally ratione minoris #tatis, 
without any Reſtraint or Limitation, ſuch Adminiſtrator may ſue or be 
ſhed, for during the Time the Teſtator is dead quaſi Inteſtate. Mich. 
4 Fac. 1. in Sir Moyl Fincb's Caſe, 6 Co. 16. b. 10 E 

6. And (d) ſuch Adminiſtrator may: make Leaſes, c. tho' not ne- (a) That 
ceſſary. Mich. 4 Fac. 1. in the Caſe of Sir Ay Finch, | 6 Gp. 67. b. re- there is ſuch 
ſolved. WON, V 6 ay he pe | . Diverſity 


2 4 5 „ N, ee \._ _ where Ad- 
miniſtration during Minozity is granted with ſpecial Moꝛds of Reſtraint oz Limitation, and where 
granted generally, Vide Wentw. Off. of Execut. 308. FR | 


Paraphernalia. 
Quod vide Seip. Gent. de donatione' 13. 196. according. 


1. (e) FT ſeems that the true Name ok this is Paraphernalia Oz (e) 1 Jen. 
111245 1 bona Parapherna, fo2 by the Civil Law Bona parapherna ſunt 353. vide. 
quæ mulier ultra dotem adfert, taken from the Geek Mozd, Et de 

his bonis maritus Adminiſtrationem habet ita ut ſine ſpeciali uxoris man- 

dato & agere & convenire poſſit. Minſing upon the Inſtitutes 97. 
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2. The petit Cuſtoms of Normandy; Ch. de donaire de fems 3 5 
bona paraphernalia ought to be intended of Moveables ſerving fo? the 
Ute of the Moman, as 1 Bed Robes; Linen, and other 

ok like Mature, of which the Judge ſhall mate an honeſt Diftriby- 
(a) In the O. ton to the Midow (a) in Being, with regard to the Quality of her 
riginal it is in and Her PuSband, called neverthelefs Vheritier & creanciers, 115 
©) in the O. vided the ſaid Goods do not exceed the Woiety of the (b) Third 
riginal it is Of the Moveables, yet nevertheleſs where the Moveables are fg 
du tiers de ſmall the ſhall have her Bed, her Kobe and her Coffer, (it feems 
Meubles. this is agrecable in the Mhole with Paraphernalia in our Law). 

3. There is Mention thereok made in aur Law where it 13 
(c) Br. Teſta- named Bona paraphonalia. 12 H. 1.123. (c) 18 E. . 11. b. | 


ment 13.8.C. | | 1 15 
; 4. The Apparel of a Woman ts called Bona paraphonalia. 18 E. 4. 
11. b. per Vaviſor. | 
5. The Witke after the Death of her Husband ſhall Have her 
(4) Where if (d) neceſſary Apparel fo2 her Body, and not the Executozs ot her 


ſhe tak ; . 6. 28. 
pany ſhe ſhall Pusband 37 nl a 


be taken to be an Executrix de ſon tozt, 1 Rol. 918. | | « 


6. So the Wife ſhall have convenient Apparel fo2 her Body, and 


(e) Br. Ad- not the Erecuto2 of the Pusband, (e) 33 H. 6. 3x. b. Brook Execu- 
miniſtrator 6. tor 19. | 


8. C. 
Fitz. Executor 24. S. C. 


7. But after the Death of the Þusband the Mike ſhall not have 
(f) Br. Ad- Erceſlive Apparel, but the Executozs ſhall have them. (f) 33 H. 6. 


— 6. 31. b. Brook Executors 19. 


Fitz. Executor .. 


8. Ik the Pusband Delivers to the Mife a Piece of Cloth to 
make a Garment, and dies, altho' it was not made into a Gar- 
ment in the Life of the Pusband, pet the Wife ſhall have it and 
not the Executo2 of the Pusband, in as much as it was delivered 
to her fo? this Intent; but againſt the Debtee of the Pusband the 
Wite ſhall have no moze Apparel than is conventent. Mich. 40, 
41 El. B. R. between Harwell and Harwell. | 

9. A Chain of Diamonds and Pearl wozth 3701. being uſually 
00 Co. Car. WO2e by a CUoman who was the Daughter of an Earl of lreland 
343, ac. S. C. and a Baron of England, and the Wife of a Knight and Serjeant 
with the Argu- at Law of the King, ſhall be Bona paraphernalia, ſo that the Huf- 
ments of Bi- band cannot deviſe them from the Wife, but the Deviſe ſhall be 
cardio." Void, Tri 8 Car. B. R. between (g) the Lo2d Haſtings and Dow- 
no Judgment. glas per Curiam. Upon a Special Uerditt, the Defendant having 
Jon. 332. married the TWife of Sir John Davis, who uſed the Chain in the 
da, N Life of Sir John. Hill. 9 Car. B. R. ft was argued per Curiam, and 
Crook after Richardſon and Crook ſeemed the Wife ſhould not have them, tho 
faid, he ſhould nu Debts, becauſe of the Deviſe, viz. that ſhe ſhould not have 


— 
r 


have agreed them againſt the Till of her pusband, becaule they were not ne⸗ 


wi ones ceſſary fo2 her, tho convenient. But Jones and Barkely econtra, 
if the Huf becauſe convenient fo2 Her to wear; but Jones ſeemed ſhe ſhould not 
band had not YAVe them as paraphernalia, but by the Law of Reaſon and Conve⸗ 
deviſed them. NIENCeE, But all the Court agreed ſhe ſhould have Her neceſſary 
I, Apparel as paraphernalia, * and the Pusband could not deviſe them 
22, from her, becauſe neceſſary that the ſhould not go naked, but to be 
kept from Shame and Cold. 725 
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10. Four Gold Chains, twenty-eight Dozen of Gold Buttons, and an 

Agate, were allowed to be Paraphernalia of a Viſcounteſs. Mich. 25 & 

28-Elis.. (a) The Viſeounteſs of Bindon's Caſe, Moor 213. pl. 354. ad- (a) 2 Leon, 
judged. 8 12 | 7 | ; A 8 
and ſaid by Mateo” Ch. Baron, that Jewels of the Ualue of zoo Mirks, was a 8000 Bilkothanes 
foz ſuch Matters, | 


„ 


— 
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ſons may 
11 make a Will. 
Cut Os. My ſecond 


Part 312. 


(N) (b) What Perſons may make Exe- Nn re 


I. OT. Pat. 12 E. 1. m. 22. Conceſſio Epiſcopo Bangor quod licet 
A. Epiſcopi Wallenſes ex antiqua conſuetudine ur nie al ali- 
quod condere non poſſint temporibus retroactis, idem tamen Epiſcopus 
nunc poſſit, &c. Rot. Pat. 18 E. 1. n. 6. Licentia Abbati Sancti Ed- 
mundi quod condere poſſit teſtamentum & Executores qui plenam ha- 
beant adminiſtrationem de bonis ſuis. | | 
2. The Queen, the Wife of the King, may make Erecuto2s. 
2 1 _ Clayſarum m. 11. Executo2s were made and admit- 
ted, good. | | Sh; 8 
3. I Feme Covert Erecutrir may make an Executoz of the 
Goods which ſhe hath as Executrix. Mich. 8 Jac. B. Grant's Caſe; 
per Curiam, without the Aſſent of the Pus band. 
4. A Feme Covert may make an Executoz of Things in Acton 
due to her, Mich. 8 Jac. B. Grant's Caſe, per Curiam. 8 
5. (c) A Feme Covert cannot matze an Executoz without the Al- ( Jones 
ſent of her Husband, fo2 the Adminiſtration of her Goods ok Bight and Rowe 
belongs to her Husband, Co. 4. (d) Ognel 51. b. per Curiam. 8. 3 5 


| I 
per Curiam, Cro. Car. 106. per Crook. (d) Wentw. Off. of Exec. 286, 287. S. C. * and ſaid, 
that it muſt be intended of Things in Action, to which the Husband by taking Adminiſtration to her might in- 
title himſelf; but yet being an Executrix, ſhe might, without Conſent of her Husband, make an Executor for 
the Performance of her Teſtator's Will, and vide the Caſe of Finch and Bodpll, 2 And. 91, 92. Moor 339. 
pl. 459. and vide my ſecond Part 512. pl. 9. | | 


6. The Biſhops, Lords and Commons aſſented in full Parliament, that 
the King, his Heirs and Succeſſors might lawfully make their Teſta- 
ments, and that Execution ſhould be done of the ſame, whereof ſome 
Doubt was before made. 4 I#ft. 335. and cited Rot. Par. 16 Rich. 2. 
Ni. 10. not in Print. 34 3 | 

5. A Feme Covert cannot make a Will of her Husband's Goods; i 
but if by his (e) Conſent or Agreement ſhe diſpoſeth of any Thing of e) Vide mp 1 
his, the Property paſſes from him to her Legatee, and is the Gift of the ſecond Part vl 
Husband ; and if Goods are given into the Hands of another in Truſt 44. Pl. 11. Ry 
for the Wife; ſtill her Will thereof is but a Declaration of the Truſt, 3 1 
and not a Will properly fo called or to be proved as ſuch. Paſch. 28 Car. 2. 512. pl. 83. = 
1 Mod. 211. | on 47%, toi3 6 f and the = 

| | Ge 3415.18 55 1508 £354} 41 Beres there. 44 

2 Roll. Abr. 247. pl. 8. — And what will be ſufficicnt Evidence of ſuch Conſent oz Diſſent, vide 
2 Mod. 172, 173. | | | 3 * IR . 


8. But of Things in Action and Things that a Feme Covert hath as Hf 
Executrix, ſhe may make a Will by Conſent of her Husband, and ſuch 1 
Will being property a Will, ought to be proved in the Spiritual Court. 
Paſch. 28 Car. 2. 1 Mod. 211. . 5907 | | 
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Ge (O) (a) What Perſon for a collateral 


may be Exe- 


EAN Reſpect may make an Executor. 


miniſtrator, | 
vide Cro. | | ; F 
. A Man attainted of Felony cannot make Executozs, ſo no Ad. 
vr mM _— miniſtration ſhall be granted of ſuch a Man. D. 14 El. 309. 
Wentw. Off. 76 


/ of Rave 28, 2. Ik an 1 4 * fo2 Felony be awarded againſt a Man, tho by 
e 


| this he loſes all his Goods, pet he may make Executoꝛs to reve 
(b) Cro. Eliz. ft, Co. 5. (b) Marſh's Caſe 111. (fo2 there he is not attainted.) 


8. 8 igel, Ow. 147. 8. C. 1 Leon. 325. S. C. Ante Title Erroz 17. pl. 34. S. C. which vide with 

the Notes there. Wentw. Off. of Exec. 23. | BAS w 27 
3. So Adminiſtration ſhall be granted of ſuch a Man. Co. 5. 111. 
4. A Pan outlawed in a Perſonal Aﬀton may make Executozs, 


«) Rol foꝛ he may have Debts upon Contrat (c) not foxfeited to the Ring, 


2 806. Mich. 43, 44 El. B. R. 
pl. ©. : 


Wentw. Off. of Exec. 23. 


5. So Adminiſtration may be granted of ſuch a Man koz the 
(d) Cro. El. Cauſe afozeſaid, Mich. 43, 44 El. B. R. between (d) Shawe and 
850, 851. Cuttereſs, per Curiam. 30 | 
S C. adjudged, | 22 

That in an Action brought by ſuch Adminiſtrator, it is no Plea to ſay, his Inteſtate was outlawed, and vide 


Woolley and Bꝛadweil, Cro. El. 575. 1 Brownl. 5 5. Hut. 5 3, 54. 1 Rol. Abr. 914. T. 1. poſt, and 
the Notes there. 


* — 


th FAY — a A. 


Cr or, (P) (e) What Actions an Executor may 
93, 0c, have for an Act 1n the Lite of the 
Teſtator. 


I. AP Executo? may have a Raviſhment of TUard fo2 a Raviſh- 
(f) Br. Exe- ment in the Life of the Teſtatoz. (f) 7 H. 4. 2. b. 


Cutors 122. . « 
S. C. and ſaid this ſeemed to be by the Equity of the Statute De bonis aſpoztat' in vita teſtatozis, Poph. 
191. S. C. cited. 


2. Ik A. be taken upon a Pꝛoceſs in an Aﬀton of Debt at the 
Suit of B. and is in Cuſtody of the Gaoler fo2 Mant of Ball, 
and eſcapes, and after B. dies; in this Caſe the Erecuto2 may 
have an Action upon the Caſe upon this Eſcape; fo2 tho' this 
Action is to have but Damages fo2 the Eſcape, and tho' he was 
{mpziſoned but upon mean Pꝛoceſs, yet in as much as it was fo2 
a Debt, it ſhall be of the ſaͤme Nature, and therefoze within the 


Equity of the Statute of 4 Edw. 3. dubitatur. Mich. 9 Car. B. R. 
between Startin Plaintiff, and Farmer and Lowton, - Batliffs ot 


AAS Bridgnorth, Dekendants. Intratur Trin. 9 Rot. 1390. 


"929: between (g) Lemaſen and Dixon dubitatur. 
J | | "6 
Fd 89, 190. S. C. but no judgment, tho? it was agreed by all, that if the Action had been for an E- 


ſcape after judgment it would have lay. Maſon and Dixon S. C. 1 Jon. 173. Lat. 167. Noy 87. The 
Court divided, and no Judgment, Cro. Car. 297. S. C. cited, Comb. 3 22. S. C. cited, and vide Style 2. 232. 
1 Vent. 30, 31. 6 Mod. 126. 1 Salk. 12. | 


4 3. (a) I 
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3. (a) Ik upon a Fieri facias the Sheriff levies the Debt, and (a) Wittiams 
does not return his Writ, no2 pay the Boney to the Party, and aud Carr 


after the Party at whoſe Suit the Execution was awarded. dies, * "+; apt 
the Executo2 may have an Aﬀton upon the Caſe upon this Matter. Aon hy. 
B. R. between (b) Spurſtow and Prince. This moved in Comb. 322. 
Arreſt of Judgment after a Uerditit fo2 the Plaintiff, and thereupon dude, 
the Plaintiff pzayed Judgment againſt himſelf (becauſe he would +2: 05, 
commence a new Acton) fo2 his Expedition; koz it was objecked, . gb. 
that as to the not returning the Writ, it was a perſonal TUrong, 297.8. C. and 
| e Court di- 
4. Executors may have a Qrare impedit upon a Diſturbance in the Os 
Life of the Teſtator. Trin. 31 Eliz. between (c) Smalwood and the Bi- (ej 1 And. 


ſhop of Litchfield, Leon. 205. agreed per Curiam. 241. S. C. 

| g Cro, El. 5 . 
Very 8. C. Sav. 95, 118, 119. 8. C. adjudged, Noy 87. S. C. cited, 1 Lutw. 1, 2, &c. and bie 
6 . 12 . | 


5. An Executor upon the Statute of 2 Edu. 6. may have Debt for not 

ſetting out Tithes to the Teſtator due, and this within the Equity of the 

Statute 4 Ed. 3. c. J. Paſch. 22 Car. 2. (d) Mr. Juſtice Moyeton's Caſe, (4) 1 Sid 

i Vent. zo. adjudged, tho? objected this was a Forfeiture by the Statute adjadgcs 8 


given for the Wrong. that Debt 


6 | lies bp, but 
not againſt Executozs, 2 Keb. 502. S. C. adjudged, and the Diverſity taken, and Kelynge ſaid 1 was 
a Duty trebled by the Statute, and not a bare Penaity, 1 Sid. 88. this Diverſity made by Twiſden, 
but vide 1 Lev. 39. 6 Mod. 126. 1 Sid. 34, 35. b. 


6. An Executor may bring Treſpaſs, and declare that the Defendant 

blada creſcentia upon the Freehold of the Teſtator meſſiir, defalcavit, cepit 

& aſportavit. Hill. 23 & 24 Car. 2. between (e) Emerſuu and Emerſon, (e) 2 Keb 

1 Vent. 187. adjudged per totam Curiam, tho' objected that this Treſpaſs 874,875.S.C. 
was done to the Freehold of the Teſtaror, for which the Starute gives adjudged, 
the Executor no Action, and ſaid per Curlam, this was but one Treſpaſs, 

and the Declaration only deſcribed the Manner of taking it awav, tho? 

Taid, if it had been Quatre clauſum fregit & blada aſportavit, it had been (f) Wentw. 
naught; (f) ſo if he had cut the Corn and let it lie, no Action would 96, 97, 98. 
lie; or if he had cut the Graſs and carried it away at the ſame Time, {*veral nice 
becauſe the Graſs was Part of the Freehold, but Corn growing a tions, which 
Chattel. | f vide. 

7. By the Statute of 4 Edw. 3. cap. J. reciting, that in Times paſt 

Executors had not Actions for a Treſpaſs done to their Teſtators, (g) as (g) pet where 
of the Goods and Chattels of their Teſtators carried away in their Life, the Goods 
and ſo ſuch Treſpaſſes had thithertd remained unpuniſhed ; it is enacted, remained in 
that (h) Executors in ſuch Caſes ſhould have (i) an (k) (1) Action againſt = 1 of 
the Treſpaſſers, and recover their Damages in like Manner as they whoſe paſſer, oz 


Executors they be ſhould have had if they were in Life. * 

: | SE $4 of, Reple⸗ 
vin oꝛ Detinue would have lay. Wentw. 94. Lat. 167. 1 Jon: 173. 4 Mod. 404. (h) So an Ad- 
miniſtratoz may have an Attion- within the Equity of this Pt, Cro. El. 384. Moor 400. pl. 526. 
(i) That they may have Trover upon a Converſlon in the Life of their Teſtatoz. Counteſs of Rut- 
land's Caſe, Cro. El. 277. Moor 267. pl. 416. Ow. 156. adjudged, and vide 1 Leon. 194. Goulſ. go. : 
1 And. 243. 1 Vent. 30, 31. Wentw. 98. + (k) Foz what Actions will lie by this Statute, vide | | 
Wentw. Off. of Exec. 95, &c. 1 And. 242. Noy 87. Poph. 189, 190. 1 Jon. 173. 9 Co. 78. 4 Leon. 44, | 
&c. March 89. (1) That they map maintain an EjeUment. 9 Co. 78. b. Poph. 190, Wentw. 95. 
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Gente (O) (a) What (b) Actions an Executor 


IT or Adminiſtrator ſhall have. 

Part 492. and | 
N 1. IN an Attion of Covenant by A. Executo2 of B. againſt C. upon 
(b) Where Articles of Covenant upon a Deed made between B. and C. 


1 be in which the Plaintiff declares upon the Deed, and ſhews the 
lies for or 2 Deed at large, in which it is recited concerning the Sum of 20001. 
gainſt Execu- ugreed to be paid by the ſafd C. fo2 Money befoze received de do- 
tors. My fe- mina D. P. the Wife of the ſald (c) B. it ts agreed by the ſald qr: 
0 ticles between the ſaid E that there was remaining in the 
riginal it is Hands of the ſafd C. of the laid Sum of 20001]. the Sum of 
P. but ſeems 10001. above divers particular Sums disburſed by him to fe- 
it ſhould have Yeral Perſons there named Vp the Allent of B. and then B. co- 
ven W. © venants that the ſaid C. ſhall be ſaved harmleſs AN the ſatd Po⸗ 
oreeable with lep, CEMaining in his Hands touching a Suit in the Exchequer, 


what follows. And then C. covenants with B. quod pro tam longo tempore quali 
dicta ſumma 1000 1. remaneret in manibus dicti C. ipſe ſolveret ſeu ſol- 


vi cauſaret dicto B. annuatim & quolibet anno ſummam 1001. at ſeve: 
ral Feaſts by equal Poztions half:yearly, the firſt Payment to be: 
gin at Michaelmas after, and after B. ta whom the 1001. is to be 
paid dies, it ſeems that the ſaid 100 l. ſhall be paid to the Plain⸗ 
tiff, the Executoz of the ſaid B. at the ſaid Feaſt, ſo long as the 
ſaid Sum of 1000 |. ſhall remain in the Hands of C. fo2 it appears 
upon the whole Deed, that the ſald 1000 l. was the Money of B. in 
as much as it is recited, that it was delivered to C. per Dominam 
D. P. the Wife of B. who could not have any Money which was 
her p2oper Money, Alſo there is an Allowance made by B. of ſe⸗ 


veral Sums to C. and this Sum engaged by B. to ſave C. harm- 


{eſs from the Suit in the Exchequer ; and it was the Intent of the 

Parties, that C. ſhould pay the ſaid 1001. as long as the 10001. 

remained in his Hands, fo2 the 1001. was but Intereſt fo2 the 

10001. and in as much as the 10001. which was the Paincipal up- 

on the whole Deed, appeared to be the Yoney of B. and after his 

Death belonged to A. his Erecuto?, A. the Trecuto? ſhall Have the 

(a) Style 140. Intereſt ſo ſong as the 1000]. remains in the Hands of C. in as 

ſeems to be inuch as the Püncipal belongs to him. Trin. 1649. between (d) 

2 ©. but dil. Popham and Hunt, adjudged per Curiam upon Demurrer, Intratur 
paw m Mich. 23 Car. B. R. Rot. 258. 

e Report. 

Cuſtody an Obligation of 4001. in which C. is bound to B. and 

that he will be ready ad omnia tempora cum inde requiſitus eſſet ad de- 

liberandum prædictum Scriptum obligatorium præfato B. and after B. 

dies bekoze any Requeſt made, and after E. the —_— of B. de⸗ 

mands this Obligation of 4. and he refuſes to deliver it, E. ſhall 

have an Aﬀion of Covenant upon this Deed, tho the Covenant 

was to deliver it to the Teſtatoz upon Requeſt, which implies that 

the Requeſt ſhould be alſo by the Teſtatoz, in as much as the 


Thing it ſelf to be delivered, viz. the Obligation, goes to the Cr- 


* ecuto2, and the Erecuto2 repꝛeſents the Perſon of the Teſtato?, 

1. 914- ag in Chapman's Caſe, Com. 286. and ſo it is in every * Action up: 

SS on a collateral Pomiſe. Paſch. 11 Car. B R. between (e) Walker 

Part 230. AND Walker, adjudged per Curiam upon a Demurrer, where it was 

pl. 8. 5.C. ſhewed fo2 Cauſe, that no Demand was alledged to have been 
| made by the Teſtatoz, Intratur Hill. 11 Car. Rot. 311, 


4 A Againſt 


2. Ik A. by his Deed acknowledges to B. that he hath in his 
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Againſt what Perſons, 


3. A Uillein Eretutoꝛ may ſue his Low £02 a Debt of his Te: - 
ſtato2, and Uillenage is no Plea, 21 Edw. 4. 50. 
If by Indenture between A. and B reciting that they held ſeveral 
Lands in Coparcenary, and had purchaſed other Lands jointly in Fee; 
each of them covenants and grants with the other and his Heirs, that if 
ie ſurvived the other he would convey one Moiety to the Heirs of the 
Deceaſed, and one dies, his Heir may upon this Covenant have an Ac- 
tion againſt the Survivor upon his Refuſal, Se. Trin. 16 Elix. between 
(a) Wootton and Cooke, Dyer 338. tho objected the Covenant was not (a) 1 And. g 
annex'd to the Land, but Perſonal only, given to the Executor, and not 54. 8. * 


the Heir. ga adjudged, 
becauſe the 


Jutent of the Cödenant was to habe the Inheritance conbe ped, 1 therefaze the Yeir ought to have 


the Damages happening by the Non-perfozmance, j —— 


3 


5. If one ſells Lands to A. and his Heir." wy covenants with A. his 
Heirs and Aſſigns, that he and they ſhall' enjoy, Oc. if A. de evicted and 
dies, the Executors of A. may have an Action, and not his Heir or Aſ- 
ſign, for tho' not named in the Covenant, they repreſent the. Perſon of 
the Teſtator. Mich. 23 Car. 2. between GO) _ and ren N 2 Lev. (b) 1 Vent. 
26, chase 175, 176. 
| S. C. adjudg⸗ 
ed, en 831 832. Sr ſecond. Part 235. pl. 1. S. C. 


6. If a Biſhop makes a Leaſe, 2nd tlie wore. EN 7 the Bi- 
ſhop and his Succeſſors to repair, and the Biſhop after dies, and another 
is made. and dies, the Executor of the laſt Biſhop may have an Action 
thereon for Want of Repairs in the Life of his Teſtator. Trin. 1 Will. 
& Mar. between Morly and Polbil, 2 Vent. . adjudged. 


_" 4 


(R) How they may be made. 


1. * A Py may make an Erecuto2 by a nuncupative Mill, and 
e may ſue. (c) 4 H. 6. 1. Curia. le) Fitz. Ex- 
2. If one makes an Infant his Executor, and appoints that during his © 3. 
Nonage J. S. ſhall have the (d) Diſpoſition of his Goods; F. S. is Exe- d) By what 
cutor during that Time. Mich. 31 & 32 Elix. between Pemberton and aaows an 


Cony, Cro. Elix. 164. | 4 
may 
made. Wentw. Off. of Exec, 12. Cro. El. 43. 


- -+ * - 
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H li- N N 
ele wm (S) In what (a) (b) (c) Manner they 
lifed in a ſpe- An 7% 

on _- may be made. 

Wentw. 14. 
b) Wh 22 
en made his 1. A Man may make two Executo2s, and that ik they refuſe, thi 
Wife and an A others ſhall be his Executozs. (d) 3 H. 6. 6. b. 
own agen. Coils, that if his Wife married, her Executorſhip ſhould ceaſe, and they filed a Bill, ge, . 
ſhe after married, and the other was obliged to bring a Bill of * Chan. Rep. 77. (c) Where 
one deviſed a Leaſe to A. and willed, that if his Wife ſuffered the iſee to enjoy it for three Years, ſhe 
ſhould have all his Goods as Executrix ; but if ſhe diſturbed A. then he made B. his Executor, ſhe is Execu- 
trix preſently until ſuch Diſturbance. My ſecond Part 18. pl. 18. which vide with the Notes there. 
(d) Fitz. Brief 11. S. C. Br. Condition 10. S. C. Br. Expoſition 7. S. C. Wentw. 15. pe RT 


2. And in this Caſe, if the firſt two Executo28 adminifer, the 
Two laft ſhall not be Executozs, no2 named in Actions; but it js 
(e) Fitz. Brief otherwiſe if the firſt Two refuſe, (e) 3 H. 6. 6. b. 7. 


Br. Condition 10. S. C. Br. Expoſition 7. S. C. Went. 15. 


(f) Wentw. 3. 42 Ik a Man makes thꝛee Executozs, and commits the Admt- 
* niſtration to one only, whether they be all Executoꝛs, 02 only he to 
whom the Adminiſtration is limited, Dubitatur. 3 H. 6. 6. b. ». 
But the 19 H. 8. 8. b. is that it is ſo, be: 
cauſe the Limftation is void. 
(s) Cro. Car. + (8) A Man may make an Crecuto? fo2 Part of his Goods, 


203. 8. P. and another Executoꝛ fo2 the Reſf, Hill. 17 Jac. B. between Auſtree 


per Cur, and Audely. 
yet ſaid guoad ' 
Creditors, they are all as one Executor, and may be ſued as ſuch. Wentw. 17, 18. 


5. If one makes A. and B. his Executors, but Wills that A ſhall not 

meddle until he hath paid B. all Money due to the Teſtator, in ſuch Caſe 

(b) 3 Leon. 2, A. is not Executor, nor can by Virtue of the Will adminiſter until he 

3. S. C. and hath paid all ſuch Money. Aich. 1 & 2 Ph. & Mar. between (h) Staple- 
S. P. clearly on and Truelock, Moor 11. pl. 44. held clearly per totam Curiam. 

reſolved, 6. If one makes his Wife full and whole Executor of all his Cattle, 

Corn, and moveable Goods, this Enumeration of Particulars is no Ex- 

cluſion of any other, eſpecially when no other Executor was made for 

the Reſidue, and Catalla in Latin extends to all Things. Vin. 5 Car. 


between Roſe and Bartlet, Cro. Car. 292, 293. by Jones and Croke, contra 
Barkely, per quod adjornatur. | | 


— 


_w ” 
— — 


(T) What Perſon may be an Executor, 


and to whom; what Perſons niay have 
Executors or Adminiſtrators. 


(i) i Rol. Abr. 1. 14 El. 309. 76. () No Adminiſtration committed of a Pan 
912. pl. 4 + becauſe he was attainted. 

vide ante | 

with the Notes there. 


© 


2. A Lomas, with the Conſent of her Pusband, may make an 


Executoz of Things which the Pusband ſhall not have by her 


2 Death. (K) 18 E. 4. 11. b. 


4 . | 3. An 


Executor. 


— — 


3. An Abbot cannot make Executozs. 18 E. 4. 16. 


4. A Woman may make an Executo? with the Conſent of her ) pi, kr 


cutors 5. S. C. 


Husband. (a) 4 H. 6. 31. b. | 

5. A Feme Covert may make an Etecuto2 of the Goods which 
ſhe hath as Crecutrir, without the Conſent of her Þusband, ik he 
will agree thereto afterwards. (b) 4 H. 6. 31. b. adjudged, (b) Br. Exe- 


cutor 132. 


S. C. Br. Teſtament g. S. C. 


6. But a Feme Covert cannot make an Executo: without the 


Aſſent of her Husband. Co. 4. Ognel 51. b. (c) 4 H. 6. 31. b. admit: () Br. Tetta- 
ted. | ment g. S. C. 


(d) Who may be Executoꝛs. & - 5-4, 


I TH, W 
s, t 

7. ( A Yayo? and Commonalty may be Executoꝛzs. 12 E. 4. 9. b. 4 dingt and 
admitted. new Title, is 


: : printed with- 
on — Letter before it, and the Placita continued as in Rolle. (e) Wentw. Office of Exec. 24, 25. S. P. 
oubted. 


. A Bother pꝛokeſled may be an Erecuto2 with his Pꝛioꝛ. 
7 H. 4.2. 


9. (r) A Monk may be an Executo2 without the Allent of his () weny, 


Sovereign. 3 H. 6. 24. b. 18 H. 6. 4. 22. 8. P. 
10. (g) A Ulllein may be an Executoz to another. 18 H. 6. 4. (8) Wen. 
23. 8. P. 


1 Rol. Rep. 147. Co. Lit. 124. a. 


11. (h) And the Lozd cannot take the Goods from him, fo2 he (o) wenew. 


hath them to the Ale of the Teſtatoz. 18 H. 6. 4. 23. 5.P. 
I . . 
147. Co. Lit. 2 8 


12. A Woman may make her Pusband Executoz of the Goods 
which ſhe hath as Executrix if he will accept it. (1) 4 H. 6. 31. (i) Fitz. Exe- 


cutors 5. S. C. 


Br. Teſtament 9. S. C. 


13. Perſons attainted, convicted, or outlawed, may be Executors. 
IWentw. Office of Executors 22. 

14. So one excommunicated, for tho' ſuch cannot proceed in a Suit till 
abſolved, there being (k) Danger of Excommunication to all that con- (k) Ante 295. 
verie with him, yet this makes not a Nullity of his Executorſhip, nor pl. 2. 
overthrows the Suit. Ventw. Off. of Exec. 24. 

15. When the King is made an Executor, he appoints certain Perſons 
to take the Execution of the Will upon them, againſt whom ſuch as have 
Cauſe of Suit may bring their Action, and appointeth others to take the 
Account; and ſo was done when Katherine, Queen Dowager, Mother 
of H. 6. made her Will, and appointed him Executor thereof. 4 If. 


35- Ae 

16. By the 3 Fac. 1. cap. 3. A married Woman, being a Popiſh Recu- 
fant Convict (her Husband being none) that doth not conform accord- 
ing to that Act by the Space of one Year before her: Husband's Death, 
ſhall not be capable of being Executrix or Adminiſtratrix to her Husband 
and enjoying any Part of her Husband's Goods. | 

17. And by the ſame AQ a Popiſh Recuſant convict ſhall not be an Ex» 
ecutor or Adminiſtrator. 46 


' 


„ (0) What 
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(U) What Things an Executor ſhall 
have, and not the Heir. 


* 


1. J. a Deviſe be of Land to one and the Heirs of his Body foz 
500 Pears, this is a Leale fo2 Years, and therekoze his Exe⸗ 
(a) Jute * cutoꝛ ſhall have it. Co. 10. (a) Loves 87. 


1. 1. S. C. 
\ty ſecond Part 794. pl. 1. S. C. Wentw. 78. 


2. All Leaſes fo2 Pears the Executoꝛs ſhall have, _ 

3. The Executoꝛs ſhall not have the Deeds which concern the 
Inheritance, but the Peir. 

4. And ik the Deeds are in a Cheſt, the Executozs ſhall have 
the Cheſt, and the Heir the Deeds. 18 E. 4. 3. 

5. Ik the Teſtatoꝛ recovers in Oetinue fo2 Deeds in a Box, the 
Executo? ſhall have the Execution of this, and the Damages and 

(b) Br. Ee. Coſts, and not the Heir, (b) 19 E. 4. 6. b. adjudged, 


cutor 139. | 
S. C. Br. Charters de terre 60. 8. C. Wentw. 133. 


6. But if the Teſtatoꝛ recovers a ſpecial Deed, the Heir ſhall 
Jae 3 * this and of the Damages, if the Deed cannot 

be had. 19 E. 4. 6. 
0 In the O. _7- Ik a Cheſt with Deeds (0) be ſhut, the Heir ſhall have the 
rioinal it is Cheſt allo; but if it be not (d) ſhut, the Executoz ſhall have the 


encloſed. Sr Cheſt, (e) 41 E. 3. 2. (f) 14 H. 4. 30. 
d) In the O- i 850 ä | 
riginal it is encloſed, (e) Fitz. Detinue 40. S. C. Br. Charters de terre 13. S. C. f) Fitz. De- 


tinue 35. S. C. Br. 


8. Ik a Pan delivers a Deed to another to redeliver to him 

and his Heirs, not having any Title to the Land, his Heir hall 

not have this Deed, but his Erecuto2s, becauſe this was but a 
(z) Fitz. De. Chattel in him without Land. (g) 9 H. 6. 58. Curia. 


tinue 7. 8. 


Br. „ S. C. Br. Charters de terre 72. 8. C. 


9. Jf a Man be bound to a ſole Cozpozation and Succeſſoz, 


(% Br. Corpo- Where His Succeſſo? cannot take, the Tod Succeſſoꝛ is void, and 


ration bo. S. C. his Executoꝛ ſhall have it. (h) 20 E. 4. 2. | 
rc. Executo2s and Adminiſtrat92s ſhould have a Rent-charge, 
Clille'n, and Ward of the Body, which the Teſtato2 had fo2 Pears 
as Akets in Law. D. 3, 4 Ma. 140. 3. 
1 The Executoꝛ ſhall have Relief due to the Teſtatoz. D. 3, 4 
A. 10. 37; by : | 
(i) Wentw. 12. (i) If a Man ſeiſed of a Ward dies, his Executozs ſhall 
Off. of Ex.75, Have it. 7 H. 4. 43. | 
77. 13. If a Biſhop Tenant by Knight-Service had died, his Heir within 
Age, neither the King nor his Succeſſor ſhould have had the Wardſhip, 


bur the Executors of the Biſhop; for tho* the Biſhop had the Seigniory 


n auter droit, yet the Wardſhip being but a Chattel, he had it in his 
own Right, and a Chattel cannot go in Succeſſion of a ſole Corporation 
unleſs in the Caſe of the King. Co. Lit. go. a. 388. a.. and there ſaid 
that ſo it is of an Heriot, Relief, Ec. | ' 

(k) 1 Leon. 14. (k) But if a Church becomes void in the Life of a Biſhop, and fo 


235.5.P.but remains after his Death, the King ſhall preſent, and not the Executors or 


I Adminiſtrators of the Biſhop; for nothing can be taken for the Preſent- 
343. pl. 4, ment, and therefore it is not Aſſets. Co. Lit. 388. a. 
| 1 (X) What 
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(XJ) What Things they ſhall have as 
| Aſſignees. 


. FF: a Deviſe be of a Legacy to one and his Afſigns, and the 
Oeviſee dies betoze Payment, his Adminiſtrato2 ſhall have 

it as Aſlignee. Hill. 14 Jac. B. R. per Curiam. | 

2. Ik the Condition of an Obligation be, That if the Obligo? 
pays 20 l. to ſuch Perſon as the Obligee by his Laft Mill in Uri⸗ 
ting ſhall appoint * it to be paid, then the Obligation to be vod: Je 
and the Dbligee appoints no Perſon to whom it ſhall be paid, but 
makes his Laſt Will and makes Erecuto2s thereby, yet the 201. 
(a) ſhall not be paid to his Erecuto2s, fo2 here it appears that of wh 
this was to be paid to an Afſignee in Deed, to be made by the @),P*vber 


Money was 


Obligee by his Appointment, and not to (b) an Aſlignee fn Law. awarded to be 


Hob. Rep. 14. between (c) Peaſe and Stileman, per Curiam. og * one or 
oh is Aſſigns 
before a certain Day, and he died before the Day, and yet it was held the Money ſhould be paid to his Admi- 
niſtrator. 1 Leon. 316. -——— Where Condition to pay Money td the Executors of the Obligee, and he dies 
Inteſtate, it ſhall be paid to his Adminiſtrators. My ſecond Part 28. pl. 5: (b) Co. Lit. 210, a. Wentw. 


Off. of Excc. 144. (e) My ſecond Part 29. pl. 2. S. C. which vide with the Notes there. 1 Brownl, 
77. 8. C. | 


(Y) (d) What Things ſhall go to the aw: 
Executor or Adminiſtrator. 3 
I. IF a Man poſſeſſed of a Leaſe fo2 Years, deviſes the Benelit 


thereaf to A. his Ulike fo2 fir Pears, and that J. my Son, 
if he comes home, ſhall have the Veſidue of the Term, and if he 


does not then come home within ſix Pears, then W. my Son ſhall 


have it till J does come home, and dies, and after W. dies within 
the ſir Pears, and after J. does not come home within the ſir 
Pears ; tho' this was but a Poſſibility to have the Term, viz. if 
J. did not come home within the Pears, and W. died betoze the 


PÞoſfllibility happened, yet his Erecuto2s ſhall have it; fo2 it was a 


Poſſibility fired in the Teſtato2, and only to be perfeited by the At 
of God, without any Act of the Parties; fo2 this is not like a 
Leaſe to be named by J. S. fo2 there is not any Perfeition bekoze (e) Cro. Jac. 


the naming. Mich. 16 Jac. B. R. between (e) Shreeves and Wrot- 509. adjudged 


per totam 


tam, adjudged upon a Special Uerditt. | Catfam, 
2. Oo if a Termo? deviſes his Term to one and the Heirs Male 

of his Body, and if he dies without Jaue Male, to J. S. and J 8. 

dies in the Life-of the firſt Deviſee, pet the Poſſibility that he had 

to have the Term by the Deviſe ſhall go to His Executoz koz the 

Cauſe afozeſaid, Contra Trin. 8 Jac. B. R. Rot. 439. between (f) (c) 4 Leon. 

Price ànd Atmore adjudged, rs oo . 


the Report, the Deviſe there being to his Wife, and if ſhe: died during the Term, the ſame ſhould be to his 
Son and the Heirs of his Body; and the Son died before the Wife. Moor 83x; pl. 1118. reported as in Leon. 
1 Bulſt. 191. reported as in Leon. Cro. Jac, 510. S. C. cited, and denied to be Law, and the Reſolution in 
Lampet's Caſe, as to this Point held to be Law, which vide 10 Co. 51. b. and vide Moor 483, 807. 1 Bulſt. 
193. 1 Rol. Rep. 357, 358. 1 Jon. 59. Wentw. 344. 1 Sid. 188. 2 Sid. 135, 151, 182. | 


3. Ik a Man leaſes Land ta another fo2-eighty Pears, if he ſo At 


long lives, and if he dies within the Term, that then immediately 


after 


Ald tun * a oth "Y —_ 
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after his Death the Land ſhall remain to his Erecutozs fo2 twenty. 
one Pears, and after the Leflee dies Inteſtate, yet his Adminiſtra⸗ 
to ſhall have the Term fo2 twenty-one Pears, f92 the Adminiftra- 
to2 is within the Intent of the Sꝛant. Prin. 43 El. B. R. between 


(a) 2 * . (a) Spark and Spark admitted. 

Abr. 47. K. 6. | 

S. 8 8. pl. 6. Cro. El. 65 8, 666, 840. S. C. adjourned ; but in fol. 666. held it veſted in the Inteſtate him. 
ſelf, and ſo ſhould go to his Adminiſtrator, and Waimfley ſaid the Difference between this and Cranmer's 
Caſe in 14 Eliz. is becauſe it was there limited by Way of Uſe, and by the Party himſelf, ſo that he ſhewed his 
Intention, that it ſhould not veſt in himſelf, but his Executors, which Caſe vide Dyer 309. Moor 100. pl. 2 44: 
1 And. 19. 2 Leon. 5, 6. 3, Leon. 20. but for this Diverſity vide Wentw. Off. of Executors 118. Where 1aid 
that Cranmer's Caſe was but of little Authority. Co. Lit. 54. b. 4 Leon. 239. 


4. Ik a Leſſee fo2 Pears of a Smith's Shop aſſigns it to B. and 
covenants with B. not to ſell Theels ko; Coaches, to the Pꝛeju⸗ 
dice of A. oz his Alligns, and after A. dies, and Adminiſtration is 
granted to his Mike, who continues the Trade in the Shop, and 
B. after ſells heels fo2 Coaches to the Pꝛejudice of the Admini⸗ 
ſtratrir, he hath bꝛoke His Covenant, fo2 the Adminiſtratrix is an 
Allignee to have Benefit of this Covenant. Mich. 9 Car. B. R. be: 
tween Hill and Hawes, adjudged upon a Demurrer. Intratur Trin. 
9 Car. Rot. 1394. 


** „ 


— 


00 axcenty (Z.) What Things the (b) Heir ſhall 


the Heir was 
permined to have, and what the Executor. 
a Bond made 


to the Ance- 1. (c) | fd a Pan buys ſeveral Fiſhes, as Tenches, Carp, &c. 
tor and his and puts them ko; Stoze in his Pond, and dies, the Exe⸗ 


Heirs, but 


the Law is Clito: (hail not have the Fiſh, but the Deir who hath the (ater, 
not ſo holden Hill. 37 Eliz. B. R. between Gray againſt Pawlett and Bartholomew 
at this Day. ADJUDgED, | 

Co. Lit. 8. a. ; 

—— For many uſeful Caſes on this Point, vide Wentw. Off. gc. 81, 82, gc. 97, 98, 99. (c) Co. Lit. 
8. a. S. P. becauſe at Liberty, and they cannot be taken but by Induſtry, as with Nets, gt. Partlet and 
Cray S. P. Cro. Eliz. 372. Goulf. 129. Ow. 20. Wentw. 75, 81. 


(4) So in Caſe 2. Ik a Man dies ſeiſed of a (d) Park, the Heir ſhall have the 
of a Warren, Deer, and not the Executoz. Hill. 37 El. B. R. per Popham. 19 


Dovehouſe, 
ic. Kelw. 118. 


3. If one have a Leaſe for three Lives to him and his Aſſigns, this is 
ie) But no Chattel, (e) nor ſhall go to the Executor, or Heir, but to him that 
where the firſt enters and claims it as an Occupant, in caſe no Aſſignment was made 


Executo2 02 in the Life of the Leſſee. Ventw. Off. of Exec. ). = 

Deir may | 

a Special Occupant, vide 2 Rol. Abr. 151. G. 1, 2, 3. and by the Statute 29 Car. 2. cap. 3. foz Want 
of a Special Occupant, it ſhall go to Executozs oz Adminiſtratoꝛs. 


4. Where one is ſeiſed in Right of his Wife of Land, and is attainted 
of Treaſon or Felony, the Profit thereof accruing to the Crown is but a 
Chattel ; and tho” the King grant it to one and his Heirs, yet it ſhall go 
to his Executors. Wentw. Off. of Exec. 78. | 
5. If one poſſeſſed of Land for a Term of Years only, grants a Rent 
out of the ſame to A. and his Heirs, or the Heirs of his Body; yet the 
Rent ſhall go to his Executors, and not to any Heirs, for being derived out 
(f) So it one of a Chattel, it cannot be any Freehold or Inheritance, but is a (f) meer 


leiſed in Fee | 
* Chattel, Wentw. Off. of Exec. 29. 


Pears, reſerving a Rent, and deviſes the Rent to A. and A. dies, his Executoꝛ and not his Meir ſhall 
have it, Dyer 5. b. | 
Sb = 1 ä (A) (a) The 
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Executor. 
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(A) (a) The Power of Executors before 


Probate. 8 
1. 1 an Obligee releaſes: ts the Executo2 of the Obligoz befazꝛe 
l zobate of the Mill, it is a good Rele 
rain nter. Paſch. 1 Jac. B. per AS. N mem che 


2. (b) Jf an Executoz, befoze Pꝛobate of the (Will. bzings an (0) For chi 


Adtion at Debt upon an Obligation due to him as Executoz, but Poine vive 


when he declares he ſhews it in Court pꝛoved, it being pꝛoved af: Comb. 371. 
ter the Action l2ought; yet the Aﬀion is well ought. becauſe he Diverſity ta- 


was Erecuto? before Herz tho by Law he is not perniitted to dee, Role 


ſue befoze P2obate, (c) yet this being p2oved, the Imped iment fs — png 


removed. ab initio, ko; by his ſhewing the ill to the Court, he ing Action 
hath ſatisfied the Ceremony which the Law requires. (d) Mich. . 
16 Car. B. R. held by Barkely ih a Hit of Erro2 upon ſuch Judg. 2,70 
ment in the Court of Marſhalſea, where it was ſo adjudged upon u nitration 
Special Uerdit. > gone 4 

| | them. a 
28. a. (e) Yet ſuch Arreſt is illegal, quoad Strangers, and the Defendants lying in Priſon rat tc 
ſhall not make him a Bankrupt from the Arreſt. Uide my firſt Part 648. pl. 1. Skin. 23, 87. (d) 3 Lev. 
38. 2 cited, 1 Vent. 370. S. C. cited, Skin. 87. 8. C. tited; and admitted to be Law. Raym. 481. S. C. 
Cited. | KD | - ; 


3. (e) An Executor before Probate may teleaſe an Action, becauſe the e) For this 


Right of the Action is in him, and yet before Probate he can have no vide Pl. Com. 
Action. Co. Lit. 292. b. | 8 b. 281. a. 
5 Co. 28. a. 


9 Co. 39. a: 10 Co. 52. a. Hut. 31, 2 Mod. 108. 


4: An Executor befors Probate may do (f) all Things which to the (f) Dyer 367. 
Office of an Executor pertains, except only bringing Actions and proſe pi. 3g. 
cuting of Suits: HWentw. Off. of Executors 49. _ ior. 

a 8 144 . * 5 | | .CL0 and 
Dayton; Hut. 30. Palm. 53. Cro. Jac. 614. and vide Salk. 302, 303, 306. 
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(B) (g) What Ads Will be an Admini- wo. 
_ ſtration to make (h) a Conſent to an nu 
Executorſnhißpß. | 2.5 

| | e lik: ' he cannot af- 

x F an Etecnto2 uſes auy Attion foi. the Debt o the Tettatoz, i Ada. 
1 i ſhall be an Adminiſtration. (1) 8 H. 6. 36. n eee 0 


determine his 


Election. Wentw. Office of Executors 26, 27. Salke. 308. (i) Br. Adminiſtration 25. S. C. 


2. Jf an Executo2 takes the Goods of the Teſtatoz,-and converts . 5, av... 
them to his own Ale, it is an Adminiſtration. . (4) 20 E. 4 1) . 35 


3. But if an Executoz/ takes the Goods, of the Teſiato! tuen 


from him by Wrong in bis Life, it is no Adminiſtratton; () 20 c) Br. Admi- | 
E. 4. 9. 3" 4G _—_ wry ; | ms 1150 2 2 1 | 


7 8 \ : »# & 4. * * 
i ft ” * 1 
ws N 89 5 & «4 * +» 4% s © + by 7 l 
$ 6 4, 4 
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"Bxecuror: 


(a) In the O- 
riginal it 1s 


(c) Fitz. Exe- 
cutors 65. S8. C. 


58. S. P. ad- 
judged, and 


niſtration 25. 


S. C. 


tor 57. S. C. 
tor 57. S. C. 


(i) Stokes 
* 8 


35. S. C. 


ſtration 2 5 
9.0 


niſtration 25 
. 


ecutor 15. 


f) Br. Admi- 


(h) Br. Execu- 


(m) Br. Admi- 


(n) Fitz. Ex- 


4. Ik an Exetutoꝛ (a) \ happens of any Thing which was 5 ce 


tato?'s, it is an Adminiſtration. () 2. E. 4. 


5 


01 This is printed here as in the Original, but was a Miſlake there, for that Edw. 5 | did not Reign WAY 
four Years, and I ſuppoſe it ſhould have been 21 Edw. 4. 5. which vide Fitz. Executor 3 8. Br. Adminiſtrat. 36. 


F. But (c) 4x E. 3. 31. the Claim of the Goods to his own pꝛo⸗ 


per Ale, without Ditkributlon fox the Soul of the Teffato? is no 


Wwnüntäratlon as Erecuto!). 


6. Ik Executoꝛs grant ane of the Chattels of the Teſtatoz, tt 18 
an Adminiſtration in Law. D. 3, 4 Ma. 135, 13. | 
(d) 2 Brownl. 


J. (d) If an Executo? releaſes * a Debtoz of the Kenne, i is 
an Adminiſtration in Law. (e) 11 H + 84. 


that he cannot after refuſe the Execyrarſhip, | le) Br. Debt 65 1 C. Br. Executor 57: 8. E. ä 


fly 0 if he makes an Acquittance of any Debt of the Teftata 
(1) 8 H. 6. 3 

9. Ik certain Goods, are deviſed to an Executoꝛ, and he takes 
them without the Aſſent of the other Co-erecuts2, it fs an Admini⸗ 


0 Br. Execu- tration, £02 that a Deviſee cannot take Goods deviſed without the 


Allent of the Executoz. (8) 11 H. 4. 84. 

10. But otherwiſe it is if he takes them with the Aſſent by the 
Delivery of the other Executoz. (b) 11 H. 4 84. 

11. (i) If the Executoꝛ ſciſes of the WP of the Cerato it 
is an Adminiſtration. (k) 8 H. 6. 36. 


12. 11. Moor 14. Pl: 53. N. Bend. 74. pl. 115.1 Dyer 166. pl. 10. S. C. 00 Br. Adana 


12. Ik the Executo2 ſeiſes the Goods of another Ban to the In 


!)Br.Admini- tent to adminiſter them, this ſhall be an Adminiſtration, tho” the 


Cooks are after taken from him by the Dwner, Dubiratur. (0 8 H. 
35 
13. Ik the Teftato? was Tenant at Will of certain Goods, and 
after his Death his Executoz ſeiſes the Goods ſuppoſing them to 
be the Teſtatoz s, to have them adminiſtred, and after the Owner 
of the Goods takes them out of his Poſſeſſion, yet this ſhall be 
by N in Law, fo2 his Intent appeared, Dubitatur. (m) 
8 35 
4. Ik an Executoꝛ being Commiſſa ary ſequeſters the Goods ok 
the Teftatoz, and does this as Commiſſary, this 18 no Aſlent to 
the Executozchip. (n) 20 H. 6. 1. bd. 
15. Tf a Pan makes two Erecutors and dies, and one "before 
Dꝛobate of the Will releaſes an Ation to a 'Debto2: of the Te⸗ 
ſtato2, this is a Conſent to the Executoꝛſhip, ſo that he cannot af- 


ter refuſe to adminiſter, Hill. 8 Jac. B. per Curiam, between Wilkin- 


(0) This i is 


miſprinted 


F ſon and Thomas. 


16. Ik an Executoz Proves the Mill, it ſeems that this is an Jd- 
minlſtration in Law, 1 90 he cannot alter plead Ne unque Egc- 


cutor. Dubitatur 26 H. 8. (o) J. 


here as in the Original, and ſhould be 8. a. which vive Br. Executor 5. Br. Adminiſtrator 2 2. 


1. Ik A. makes two' Exetutozs a 


Adllll in the Name of nf07 hen who apd dirs Mill of 1 4 ay 125 1 


not any Apminiirotion fo? 


(p) This is 
miſprintedꝰ 


but he may plend N 


im who Wh not conſent. 5 the Pzobate, 
mate him Mech, 


0 


e doth not avintiiftee. 2 


bere as in the Original, and 1 ſuppoſe ſhould be 8. a. which vide Br. Adminiſtrator 2. Executor 5, 


* : 
— 


que Executor, &. fo? the doch not 
8. (p) 3 
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-:18: H there be two Executors, and one of them only proves the Will, 
and the other by his Delivery and as his Servant takes and ſells the 
Goods, this is no Adminiſtration hy him who acted as Servant. Mich. 
4 Eliz. between Godfrey and Woodard, Cro. Eliz. 858. adjudged. 


—_— 
— — 
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G WI Thins: or Act will ke Wente 
(C) (a) What Thing or Act will make gp. 
a Man an Executor de ſon tort. +7 
1 70 117-211 enge abe oni, 


. 


1. (b) D 8. 9 El. 255. 8. per Cpriam, where the Dekendant hath a (h) Wente 


TArit ad colligendum granted by the Commiſſary, in 250 8. P. and 
which Authozity is given ad vendendum & yenditioni exponendum vide Kelw 81. 


bona inteſtati peritura, & quæ fine; derrimento fervari non po unt, & ad 
| comporum inde reddendum, by Force of which he ſells Szain called 
i blend Cozn; that this was fuch an Adminiſtration by which the 
8 Defendant (on be charged of his own Wrong (c), fox the D2dt- (co. 3b. 
p nary himſelf could not dothis. et ln. 28. 

2. Ik a Woman after the Death of Her 'Þusbattd takes moze of 

- her Apparel than is convenient, ſhe hall be an Executrir of her 
t own Urong. (d) 33 H. 6. 31. b. D. 1 El. 166. 11. h e. Exe- 
1E 1 21 . br HER -ThRS | cutors 24. 


8. C. Br. Executors 19. S. C. 


3. But ſhe map take her Apparel which is convenient well e⸗ 


n 9%, 

. nough. (e) 33 H. 6. 31. b. by Two, but there Quære D. 1 El. 166.1 1. (e) Fitz. Exe- 
cutors 24. 

[- * | d 01420 $907 Tt 8:C-: Br. Exercutors 19. 8. C. — 

E 184 | Hampe 1% ; +. N77 TH zee t ö 1 

. 4 (f) A Yan may adminiſter-ſeveral Goods of the Teſtatoz fo2 ) vo gn, 


the Expences of his Funerql, fo2 this is Matter of Charity. vide Wentw. 
(8) 33 H. 6. 31. b. P. 1 EI. 186. 11. (h) 21 B. 45. * „ Dive, 
„ Din em 1097913 | I7?7 © 23: 248. 


5. Ik a Stranger ſeiſes the Goods ol a dead Perſon without da; 


) ing any other Ast, whether this Seiſure makes him an Executoꝛ o 

his own Wrong: Qurte D. 1j 2 Ma. 105. 17. not () 21 Ed: 4. 5. 0) Br. Admi- 
f N01 19 | [EF -- | | ; Aan 771 niſtrator 36. 
0 014 Luc: Genes 7-479 een ON; 8. C. Fitz. Executor 38. S. C. 


6. A Woman Executrix adminiſters, and takes Pusband, and 

they are after divoꝛced cauſa præcontractus, and the:TUife appeals” 

krom the Sentence, and pending this —— 82 Pusband admi⸗ 
niſters the Goods, and the Ute dies, the Appeal not being deter⸗ 
mined, and the Adminiſtration ok the Goods is granted to an⸗ 
other, whether the Husband may be charged as Executoz of hig 
own Wrong fo2 the ſaid Adminiſtration? D. 1, 2 Ma. r0g. 17. Dubi- 

rarur. 

7. A Man ſhall not be charged as an Executo2 of his own, 
CUrong unleſs he does Things as Executoz, as paying Debts of 

the Teſtatoz, oz demanding the Debts of the Teſtatoz, oz other 
luch Things. (K) 21 E. 4. 5. | k) Br. Admi- 


iſtrator 36. 


4 8. C. Fitz Executor 38. S. C. 
a 8. Ik none aſſumes upon himſelf to be Executo?, no! takes Let- 


ters of Adminiſtration, the Uſer of the Things by any makes him (!) 2 Leon. 
Executoz of his own Carong; Co. 5. (1) Read. 33. b. ke _— = 224. 8. C. 


9, 
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Executor. 


% Stokes 9. Ca) The Law is the ſame (b) in the Caſe afozeſaid, if he takes 
and Pozter the Goods into his own Poſſeſſion, which is the Dflice of an Exe: 
S. P. adjudy- cuto? 02 Adininiſtratoz, Co. 3. Read. 33. b. reſolved. 4 | 


13 


Dyer 166. b. Moor 14. pl. 3. N. Bendl. 74. pl. 11. bb) But otherwiſe if Adminiſtration was before 
granted. Far. 31. per Holt. 


(c) Fitz. Ee. 10. But in (c) 41 E. 3. 37. per Thorpe, Ik a Man claims the 


cutor 65. S. C. Gbods to his own pꝛoper ſe, and does not diſtribute them foz the 

1:2: 2:4 Soul of the Teſtato!; this is not qn Adminiſtration to charge him 
Da 5. C. as Executo2; and it feems this is intended Exectitoy de fon tor: 

cited, | JIN od s 4 

11. If an Executor be made, who proves the Will or takes upon him 

the Executorſhip, yet if a Stranger after takes any of the Goods and 

uſes them, or diſpoſes of them as his Own; this does not make him an 

Executor of his own Wrong, | becauſe there is a rightful Executor who 

may be charged, and the Goods taken out of his Poſſeſſion after he hath 
adminiſtred are Aſſets in his Hands. Read's Caſe 33. b. 34. 4. reſolved. 

(d) N. Bendl. 12. (d) But tho' there be an Executor who adminiſters, yet if a 

ho Stranger after takes the Goods, claiming to be Executor, pays Debts, 

receives Rents, or pays Legacies, and intermeddles as Executor there, 

for his expreſs. Adminiſtration as Executor he may be charged as Execu- 

tor of his 7 Wrong, tho? there be a rightful Executor. Read's Cale, 

r r een 

5 13. if Leſſee for Years in Reverſion dies Inteſtate, and his Wife aſ. 

ſigns the Term, and after takes out Adminiſtration, and aſſigns to an- 

(e) But other, the firſt Aſſignment is void, for upon ſuch Term (e) no Entry 

where ſuch could be made, nor could there be any Executor de ſon tort thereof. Paſcb. 


Termoz dies 25 Eliꝝ. between (f) Kenrick and Burges, Moor 26. pl. 213: per Curiam. 


uteſtate 
— one enters and poſſeſſes himſelf thereof, he thereby becomes Executoz de fon tort. Parker any 
Sweetman, Style 406, 432. 2 Mod. 274. Mapoz and Commonalty of Norwich againſt Johnſon, 3 Ley. 
35. 3 Mod. 99. Comb. 7, 8. [) 2 Mod. x75. S. C. cited, 3 Mod. 91, 92. S. C. cited. 


ig) Where 14. If an Executrix makes a (80 fraudulent Gift of all her Teſtator's 


the Taking Goods, and yet continues the Poſſeſſion thereof, and marries, and dies, 


23 and the Husband being poſſeſſed of Part thereof pays Legacies, he is 


by Uirtue of chargeable as an Executor de ſor tort. Hill, 37 Eliz. between (h) I- 
- — cox and Watſon, Cro, Eliz. 405. adjudged by all the Judges contra Fenner. 
raudulent C | anf. | | 

Gift made in his Life, will make one an Exccutrix ef her own Wrong, Stamford's Caſe, 1 Leon. 
223. Dal. 94. Bethel and Stanhop. Cro. El. 810. 2 And. 172. Ow. 132. Haws and Loder, Yelv. 197. 
Cro. Jac. 271. 1 Brownl. 111, 112. (h) Moor 396. pl. 518. S. C. adjudged, Goulſ. 116. 


15. If Leſſee for Years dies Inteſtate, and; one enters, he thereby be- 


comes an Executor de ſon tort,” and if he commits Waſte, the Leſſor 
may have an Action of Waſte againſt him. Mich. 33 Car. 2. between 
(3 3 Mod.go. (i) The Mayor and Commonalty of Norwich and Jobuſon, 3 Lev. 33. 


C adjudg- adjudged. | | 
ed, Comb. 7, | 
8 S. C. adjudged. 
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(D) The (a) Power of an Executor de gl mw 


cannot retain 


ſon tort, or one who is not a lawful »*$» 
Executor. yer upon 


Pilene admf= 
niſtravit he 


I. If an Dwinary grants Adminiſtration to another of the Goods p45... 

-of+ J. 8. and after he himſelf adminiſters ſame of the Goods =. 
of the Teſtatoz, he may be charged * fo2 this Adminiſtration Pol. 519 
tho' there be an Admintſtratoz, «2 R. 2. Adminiſtrator 21. but the 


Book Is, that the Aton was bought againſt him as Ozdfnary, wer of jut 

TY N | | | ts, -{ 
tho' in an Action brought by the rightful Executor or Adminiſtrator he cannot plead Payment of Debts; &c. to 
the Value; yet upon the general Iſſue pleaded, ſuch Payments ſhall be recouped in Damages in the Caſe of 
Whitehall and Squire, ſaid by Holt Ch. Juſt. Carth. 103, 104. which Caſe vide Skin. 274. 3 Mod. 176, 
Salk. 295. but for this vide 1 Sid. 76. (b) Wentw. Off. of Exec. 258. | Wet 52 i: os TD] 


2. Jf A. makes. a Will, and J. 8s. Erecuto2 thereof, and after 
makes a kater Will, and thereof makes J. D. Executoz, and dies, 


gives him a dei and after the Pꝛobate of the firſt Mill is re⸗ 


it be miſchievous tu him who pays the Money, and the Executoꝛ who 
pꝛoved the Mill befoze he knew of the Laſt Mill, pet the Milchiek g2 1:0 5: 


and ſells them, and after, takes out Adminiſtration, (d) this, Sale is good. ,, 
by (e) Relation. Paſeb. 25 liz. between. (60 ric 9 rgeſs (d) Do 

oor 120. N27. agreed per Curia 7270 eren 1112 them in Da# 
tisfaftion of his own Debt, Whitehall and Squire, Skin. 274. by Dolben and Eyres, contra Holt. Carth. 
103, 104. S. C. the Judges differing, but Judgment foz the Defendant, contra Holt, ſo Salk. 295. ſo 
3 Mod. 176. (e) That the Pdminiſtration ſhall relate to the Death of the Jnteſtate, Vide 2 Rol. 
Abr. 399. pl. i. - [f) 2 Mod. 175. S. C. and S. P. cited, | 


4. If the Widow of an Inteſtate takes his Goods into her Hands, and 
by the Direction of his Son ſells them, and the Son after takes out Ad- 
miniſtration ànd pays Debts of the Inteſtate to the Value; if en Action 
be after brought againſt the Wife as Executrix de ſor tort upon Plene ad- 
min jſtravit pleaded, and the Special Matter ſhewed in Evidence, the Iſſue 
ſhould be found for her, the Action being brought after the Adminiſtra- 
tion granted, and when chargeable to _ Adminiſtrator who had * 
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Executor. 


374 


mms 


far as the Goods of the Inteſtate amounted unto. Mich. 3 Car. between 
 #hitmore and Porter, Cro. Car. 88. adjudged. 2 

5. But ſaid, that if the Action had been brought againſt her before the 

Adminiſtrator had fully adminiſtred, it would have been otherwiſe. Cys. 


4 


Car. 88, 89. per Curiam. \ 


£ 


111 


Ge (E) (a) Executor of his own: Wrong. 
e to 

tors fur- | | . 
ther than he 1. 1 a Man dies Inteſtate, and a Stranger adwiniſters of his 
ng es own Wrong, and after Adminiſtration is granted to another, 
yer tor nor» pet a Credito? of the Inteſtate may after charge the Stranger as an 
medling the Executoz of his own Wrong; becauſe there may be no Aſets 
rightful Exe- come to the Hands of the Adminiſtrato2 to ſatisfy his Debt, and 
dare m2 he cannot charge the Adminiſtrato2 fo2 thoſe Goods which never 
ton again came to his Hands, but only to the Pands of the Exrecuto?2 of his 
him, and ſhall OWN TUrong, and the Credito2 Hath no Means but in Chancer 
recover Pa. to compel the Adminiſtratoꝛ to bꝛing his Action of Treſpaſs again 
mages, th the Executoz of his own Wrong, Paſch. 13 Jac. B. between (b) 
22 the Value Keble and Osbaſton, adjudged Co. 5. Read 34. reſolved. (c) Where 
of the Goods, A Stranger of his own Wrong adminiſters bekoꝛe the true Execu⸗ 


22 _ to2 adminiſters 02 p2oves the Mill. 

W- 
fully paid ſhall be . Skin. 274. per Yolt, Carth. 104. 1 Vent. 349. (b) Hob. 49. S. C. 
— 4 (e) For in fen Caſe hs Achtel Executor *. * charged 4 with ſuch Goods h . to 


Hands after he took upon him the Executorſhip. 5 Co. 34. a. 


ad- 
his 


2. If one takes the Goods of an Inteſtate into his Hands, and after 
(a) Se it (d) he takes out Adminiſtration to him, yet a Creditor (e) if he pleaſes, 
Admintſtra⸗ may ſue him 2 ) as Executor of his own Wrong. Hill. 43 Eliz. between 
9 (g) Bethel and Stanhope, Cro. El. 810. per totam Curiam. 


another to whom he deli! the Goods, pet he map be charged as Executoz of his own 
Bradbury and Reynel, Cro. Eliz. 565. adjudged, 5 Mod. 137, 145- cited, and vide Noy 65. but vide Far. 
31. per Holt. le) Me hath Election to charge him as one oz other; foz by his own At having 
made himſelf chargeable as an Executoz of his own @lrong, he cannot after diſcharge f, Kelw. 
127. 3 Leon. 197. Style 384. Lutw. 30. Dal. 43. Cro. El. 102. 2 Brownl. 185. (f) Bud if he 
pleads in Abatement, that he is Adminiſtratoz and not Executoz, the Plaintif may reply, that 
befoze Adminiſtration he took Goods of the Inteſtate into his Yands, 2 Vent. 179, Lutw, zo. 
2 Mod. 168, 292, 293. () 2 And. 172, S. C. Ow. 132. 8. C. 3 a 


3. If a Stranger poſſeſſeth himſelf of the Inteftate's Goods, and after 
Adminiſtration is granted to a Creditor, he may bring'an Action for his 
Debt againſt the Stranger, as Executor of his own Wrong; and the 
Taking out Adminiſtration doth not hinder him from bringing this Ac- 


of 


940% Trin. 1653. between (h) 4ſbby and Child, Style 384. adjudged. 
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(h) 734 tion, the Goods being taken away before the Adminiſtration granted. | 
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cutors or Adminiſtrators ought to have made. 


Executor. 377 
Executors. E) (5 
(F) (a) Who ſhall be chargeable as 6) Poſt Let: 
e Eee 7 


x A Executo? of his own Wrong ſhall be bound to pay Le: we. 
gacies as well as Executozs of Right. Mich. 3 Jac. B. R. F 


(by by -Popham and Williams. Hill. 7 Jac. B. between Philpot and E 13 


others, per Curiam, a Pyohibition denied upon ſuch Suit. | Ro 
| Milliams, pelverton e 


2. It d Moman Executrix takes Þusband, who waſtes the Goods, 
and the Mike dies, by the Common Law there is no Remedy a⸗ 
gainſt the Þusband. Mich. 3 Jae. B. R. by Popham and William. 
3. But in this Caſe (c) by the Eccleſiaſtical Law, the Husband (<) Winch 6;. 
ſhall be puniſhed and compelled to make Execution. Mich. 3 Jac, 
B. R. (d) by Popham and Williams. Mich. 8 Jac. B. Prohibition (4) But vide 
denied. . | 1 * nen 1 N 
| and the Notes there, and bide 1 Sid, 181. 


4. (e) If an Executoꝛ waſtes the Goods, and dies, (f) his Exe: RAN 
tutoꝛ ſhall not be charged fo2 them, fo2 actio perſonalis moritur cum , 2% 
perſona. Hill. 7 Jac. B. held. | T5 74 +: afar 
agreed dy the Barons, that he ſhould not be charged, even in the Caſe of the King. Bzown and Tottins, 
S. P. 2 Lev. 110. 1 Vent. 292. But vide Wentw. Off. of. Exec. 232, 33. f) * vide 30 Car. 2, 
cap. 7. made perpetual by 4 5 W. & M. and tho' by the Words of the enacting Part it ſeems only to extend 
to Executors and Adminiſtrators of Executors de {on tozt, yet it extends to Executors, ge. of rightful Executors 
or Adminiſtrators who have waſted. 3 Mod. 113. 2 Vent. 40. but for that vide 4 & 5 Will. E Mar. cap. 21. 
Par. 12. | F * I 2 * 


. (8) If an Exetutoz of his own Trang waftes the Goods, „ . a. 

and dies, his Executo? (h) ſhall” not be charged. Hill. 7 Jac. B. 293, 294. 8 p. 
held, becauſe actio perſonalis moritur cum perſona. . ec but 
cellor ſaid, he would relieve in Equity. (h) But vide 30 Car. 2. cap. 7. made perpetual by 4 & 5 Will, 
& Mar. cap. 24- | 1 = 3 ESE 


6. If an Executor durante minare atate waſtes. the Goods after the Age 


of the Infant, he ſhall be charged (i) upon the Special Matter, and not (i) Vide Hob. 


as an Executor of his own Wrong (K), becauſe he had a lawful Autho- 266. 

rity to that Time. Between (1) Palmer and Lit heland, Ney 86. adjudged. _ r 
one ſells Goods by Oꝛder ot an Infant Executoz, Cro. El. 25 5. l) Latch 267. hong to be 8. C. 
dut the Cate was of Waſte befoe the Adminiſtration repealed and granted to another, 


7. By the Statute of the 43 Eliz. c. 8. if one obtains Goods or Debts 
of an Inteſtate, or any Releaſe br: Diſcharge of any Debt or Duty to 
him belonging, by procuring by Fraud Adminiſtration to be granted to 
A Stranger of mean Eſtate, and without a valuable Conſideration from 
him, raking ſuch Grant or Releaſe, be ſhall be chargeable as Executor 
of his own Wrong, ſo far as the Value of the Goods or Debts fo obtain- 


ed or releaſed ſhall amount unto, but may dedu& Money owing to him 


from the Inteſtate, and other Payments by him made, which-lawful Exe- 
(6) @ © 


. 0 * 24 9 o #7 - :, © - „ 
a r AYE *s. 
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1. 


67% (G) (a) (b) What ſhall (c) (d) be (e) 


Se ſaid Aſſets. 
the Licence of 1. IF a Man enfeoffs another, upon Condition that He ſhall u 
7 hot” the Land, and expend the Boney fo2 his Soul, &c. this 1 — 


che Hands of not be Aſſets after the Death of the Feoffo2 where the ſame Feoffee 


the Executor ig made Executoz. (f) 2 H. 4. 21. b. Dubiratur 3 H. 6. 3. b. 
of the Leſſee, * | 


vide Poph. 188. contrary to a Caſe there cited. (b) Aide Wentw: Off. of Exec. 105, 106, gt. through- 
out. the whole Chapter. c) If an Executor hath Goods of the Teſtator in any Part of the Workd, 
he ſhall be charged in Reſpect thereof, 6 Co. 47. Cro. Jac. 55. Hard. 64, (ld) What Things ſhall 
go to Executors or Adminiſtrators, vide ante 367. le) Where a Term extinguiſhed may yet be Aſſets. 
1 Rol. Abr. 93 4. pl. 9. vide, and the Notes there. _ (f) Fitz. Executors 51. S. C. 


2. But if a Yan makes . 5. his Executoz, and after inkeoffs 

him to ſell the Land and diffribute the Money fo2 his Soul, and 

(8) Fitz. Exe- — * N he ſells the Land, theſe Monies ſhall be AL. 
cutor 1. S. C. ſetg. g) 3 FH. 0. 3. b. | | C4 HT, | 98 

3. So if a Man deviſes Land to J. s. to be ſold, and to diſtri⸗ 

bute the Money fo2 his Soul, and at the ſame Time he makes him 

(a) But yet Exkcutoz, and dies, and after he ſells, (h) theſe Monies thall be 


che Profits be. Aﬀets, tho' they were never in the Hands of the Teſtatoz. (1) 3 H. 
re Sa 3. | 
not, unleſs fo 


provided by the Will. Co. Lit. 113. a. Co. Lit. 236. a. (i) Fitz. Executors S. C. Br. Aſſets inter mains 
2. S. C. | 1 


% wens. 4. (K) Ik an Exetutoz recovers Damages in (1) Treſpaſs de 
100. vide bonis aſportatis in (m) vita teſtatoris, this ſhalt be Aſſets, fo2 that he 
Roof recovers it as Exrecuto2., (n) 3 H. 6. 3. b. 1 — 9 


(1) In a Quare impedit. Sav. 119. (m) But Goods taken after the Death of the Owner are Aﬀets in 
the Hands of his Executors or Adminiſtrators before any Satisfaction recovered. Ow. 132. Cro. Fl. 910. 
n) Br. Aſſets inter mains 2. S. C. Co. Lit. 124. a. 1 Leon. 225. 11 i 


S. Ik an Executoz recovers as an Executo; Things in Chan⸗ 

cery by Equity, theſe Things ſo recovered shall be Aſſets. Trin. 

(o) Moor 8 58. 12 Jac. between (o) Harwood ang Wraynam, adjudged Trin. 12 Jac; 
pl. 1178. S. C. B. R. per Curiam. oy | 


oy 56. 8. C. adjudged, 1 Brownl. 76, 77. S. C. Noy 67. S. C. cited, 6 Co. 47. a. - © 


* 


» 


| 6. (p)"Jf a Pan deviſes Lands to be ſold by J. S. 'fo2 Paymen 
1. ok his Debts and Legacies, and makes J. S. his Ereciitoz, and 
Hard. 305. DieS, the (q) Money made by J. S. upon the Sale of the Land chalt 
$. P. ped tide be Aﬀets in his Pands. Trio. 17 Jac. B. per Hobart 

(9) If Lands are deviſed to Executors for three Years for Payment of Debts, it is Aſſets in the Hands of the 
Executors ; but if Lands are deviſed to be ſold for Payment of Debts, it is no Aſſets before fold. 1 Bröwnl. 34. 
2 Brownl. 47. Wentw. Off. of Exec. 105. 


7. But otherwiſe it is where the Land is deviſed to be ſold by 
the Executoꝛ and others, fo2 there the Maney ſhall not be gJets, 
£02 they are not truſted therewith as Executoꝛs. Ibidem per Hu- 

art. T $04 $035 4. 20 ARTS) 1 51 in 
(r) Br. Aﬀees 8. If an Executoꝛ delivers Goods to merchandize, the {r) Pꝛo⸗ 


cer mains 8. fit thereof ſhall be to the Uſe of the Tenatoꝛ. 18 H. 6. 4. 
I - 204, | * I bogs „ "OY Ip 
3 Wentw. Office of Exec. 119. 2 Brownl. 77. _— 5 
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9. Jf a Man deviſes Lands held in Socage to be ſold by his 
Executo2, and that the Money thereof coming (a) ſhall be diſpoſed — 
in Legacies ſpecially expꝛeſſed in the ſame Mill, if the Executo? * 1 
after his Death ſells the Land fo2 Monep, this Monep thall be 234. pl. 28. 
Aſſets in his Hands (b) to the Legacies. D. 9. 264. 41. per Cu- (b) But not 


f for Payment 
3 of Debts. 
1 Leon. 87. 2 Leon. 119. Wentw. Off. of Exec. 105. 


10. So if a Devile be of ſuch Land to his Erecuto2 upon Con⸗ 
dition to ſell it, and with the Boney thereupon accruing, and alſo 
with his perſonal Eſtate to pay his Debts, and gives Power by 
the ſame. Mill to His Executoz to ſell it accodingly, &c. and after 
the Executo2 ſells it accozdinglp, the Money received upon the 
Sale ſhall be Aﬀets to the Debts, Trin. 23 Car. B. R. between 
Shawe und Huntley, adjudged upon a Special Gerdick. Trin. 21 
Car. Rot. 321. London. | | 
11. Ik the Debtee dies Inteſtate, and the Ozdinarp commits 
Adminiſtration to the Debtoz, (c) by which the Debt is extint; „ pe ;, 
yet it ſhall be Aﬀets in his Þands. Trin. 7 Jac. B. per Curiam ſuch Caſe the 


agreed, fo2 the Oꝛdinarp hath no Power to diſcharge the Debt, Debt is nor 


extinct. Uide 
1 Rol. Abr. 934. pl. 2. 


12. (d) If the Debtee makes the Debto2 and a Stranger Exe- (4) Wente 
cutoꝛs, by which the Debt is extinck in the Hands of the Debtoz, Ofccof Exec. 
ct it ſhall be Aſſets in his Hands to Debts, fo2 this is ertint but 1, 60 

y the Mill. 8 E. 4. 3. Com. Woodward and Darcy 185. 
13. (e) So if the Debtee makes the Debto2 Executo2, and dies, (“ Went. 
by which the Debt is ertini * in the Hands of the Debto2, vet it >; 
ſhall be Aſſets, fo2 that this is ertint but by the Mill. Trin. ) Jac. 


B. between Holliday and Boas held. Of. of Exec. 


| 45+; EN 
Yelv. 160. Salk. 304. 


14. Ik the Teſtato2 was indebted to the King in 131. and the 
— ſeiſed the Goods of the Teſtato in the Hands of the Execu⸗ 
to2 koꝛ the ſaid Debt, and after the Erecuto2 pays the 131. and 
hath the Goods redelivered, the Ualue of the Goods above the 
on * |. ſhall be Aﬀets to other Debts, 17 E. 3. 26. b. admitted 

the ue. * {vs bras eee 2 5 

1 5. Tf a Man makes A. his Erecuto2 during the Minozity of B. 
and makes B. his Erecuto2 after his full Age, and after B. comes 
to full Age and takes upon him the Erecutomthip of the Tall, the 
Goods of the Teſtato2 which are in Specie in the Hands of A. af- 
ter the Executozſhip of B. are Aﬀets in the Hands of B. tho' B. ne⸗ 
ver had the Poſſeſſion. thereof, ko; he may have Trover and Con- (0 110, 265. 
and Thomſon per Curiam. i | | Fg! 8. C. 

16. (g) If an Executor hath a Villein for Years, who purchaſeth (g) Godb. 3o. 
Lands in Fee, and the Executor enters, he ſhall have the whole Fee- S: P. by An- 
ſimple, but becauſe he had the Villein as Executor, it ſhall be Aſſets , Off of 
his Hands. Co. Lit. 117. b. 124.4 2 Exec.t04 SF. 

117. If Money is brought into the Prerogative Court, and there deli :- 
vered ta the Executor as due to the Teſtator, and preſently after in the 
ſame Court, by Order thereof, and the ſame Day, he pays it to a Cre- 
ditor of the Teſtator, and after ſuch Payment, and upon the ſame Day 
another takes out a Writ, upon Plene a#miniftravit pleaded, this Money 
wil be raken*to be Aﬀets, tho” perhaps by Special Pleading the Defen- 
dant might have been- aided, Mich. 3 & 4 Elz. Dyer 208. pl. 16. 


5D 19. 4 


* 
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18. A Bond to the Teſtator in the Hands of an Executor is not Af. 
(a) Upon ſets (a) till (b) recovered, becauſe but a Choſe in Action; but if an 
Plene admini- Executor releaſes the Debt, he hath made it Aﬀets in his Hands to the 


ſtravit all Value of the whole Bond. Mich. 15 Eliz. Ow. 36. 

ſperate | | nene 2145; Hy: 3385 i, 
Debts mentioned in the Jnventozy are accounted Aﬀets in the Hands of the Executozs; foz it will 
be pꝛeſumed they might have been had foz demanding, unleſs a Demand oz Refuſal be pzoved. Salk. 
296. Comb. 342. (b) So is the Book, but I ſuppoſe the Money muſk be intended to be received, 
T0; if * Executoz obtains a Judgment, the Money recovered is not Illets till levied by Execu⸗ 
t on. . 207. f a 8 


19. Goods diſtrained or impounded are not Aſſets in the Hands of an 

Executor. Mich. 25 Eliz. Cro. Elig. 23. adjudged. 25 
20. If an Executor after he comes of full Age proves the Will, and re- 
leaſes all Actions to him who was Adminiſtrator during his Minority, 
(c) Þ Be- and who then had Goods in his Hand of the Teſtator's, (c) this is Aſſets 
leaſe is ag in the Hands of the Executor, for the Law preſumes he hath received as 
good a Sa- much as he releaſed. Mich. 27 28 Eliz. between (d) Brightman and 
jerry in Keighley, Cro. Elix. 43. adjudged, but ſaid by Periam, that if an Execu- 
— tri tor releaſes an Account, and it was uncertain what he ſhould recover, it 
on in Deed, is not Aſſets; but if it can appear or be proved, that ſo much was due, 


and therefo:e it is Aﬀets. 

if an Exe- | SS WH | 

cutoz releaſes, the Debt releaſed is judged Aſſets in his Hands, Hob. 66. (d) Kightley and 
Kightley, 4 Leon. 102, 103. S. C. adjudged, and the Diverſity taken where the Account was certain 
oz uncertain denied unleſs ſuch as could not be proved to Court oz Fury, Godb. 30. S. C. ad- 
judged, 1 And. 138. S. C. oh | 


21. If an Executor puts in Suit a Bond of 100 J. for Performance of 

Covenants, and the Parties ſubmit to an Award, and it is awarded that 

the Obligor ſhall pay 707. in full Satisfaction, and that the Executor 

ſhall releaſe, which is done accordingly, the Executor ſhall be taken to 

have Aſſets to the Value of the whole '1007. and tho? by the Award com- 

(e) So if pelled to releaſe, (e) it was his own Act to ſubmit to the Arbitrament. 


—__— Mich. 15 Eliz. 3 Leon. 53. adjudged. | 
to2 takes a | "ER 4 ID 
Security in his own Name fo: the Teſtatoz's Debt, oz compounds a Debt oz Damages fo: leſs, &c. 


Norden and Levit, 2 Lev. 189. 3 Keb. 597, 615, 691, 706, 742, 776, 778, 


22. If a Treſpaſſer takes Goods in the Life of the Owner, ſo that they 
were never more than a Choſe in Action to his Executor or Adminiſtra- 
88 132. tor, they are not Aſſets till recovered. Hill. 43 Eliz. between (f) Bethel 
£4172. and Berbol Oro. Hin- % %%% b aaggs 
S. C. PR | a n 
(g) Ow. 132. 23. Otherways if taken after his Death. (g) Cre. Blix. 810. 
2 And, 172. S. P. but vide Wentw. Off. of Exec. 157, 158, ke. * 
24. If A. for Money due from the King takes a Debenture in the 
Name of B. and A. makes C. his Executor, and dies, and C. procures B. 
to releaſe and ſurrender this, and for the ſame Money & takes a new 
Debenture to himſelf, this is no Aſſets in the Hands of B. nor Devaſta- 
(h) Noy 67. vit in C. the Executor. Between (h) Evelyn and Leveſon, Goulſ. 115. ad- 
S. C. adjudg- judged. lg A rn nn 
ed, becauſe ane 
it was only a Truſt between A. and B. and there was no Remedy but in Chancerr. 


(Otherwiſe 25. If an et of (i) full Age, upon Receipt of all Princi- 
4 gr" the pal and Intereſt due, releafes the Bond, it is no Devaſtavit, and Aſſets 
+ , oY only for the Money received, becauſe nothing done, but what in good 
one. y Conſcience ought to be. Mich. 13 Car. 2. in the Caſe of Knyweton and 
_ Cecond Part Latham, Cro. Car. 491,, per Brampſton Ch. Juſt, and Damport Chief Baron, 
771. pl. 2. agreed. EY) | | 7 e 


4 | e won | 26. If 
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26. If Money due to the Teſtator is paid to a Stranger by Conſent of 
the Executor, it is Aſſets in his Hands immediately; and if without ſuch 
Conſent, and he after brings an Action for it againſt the Receiver (by 
which he agrees to the Receipt); and recovers, it will be Aſſets imme- 
diately without Execution, for the original Debtor is thereby diſcharged.” 
Hill. 2 Ann. between (a) Jenkins and Plume, Salk. 207. per Curiam. i) s Modi, 


2). If Executor of Leſſee for Years enters, and receives the Profits, (b) But foz | 
Q yet no Part thereof will be Aſſets unleſs what is over and above the this vide mp 
ent; but is received by the Executor as Tertenant, and appropriated berend Part 
to the Uſe of the Leſſor. Trin. 9 Ann. between Buchly and Perk, 1 Salk, 1 — ry 
79. ER ing Ruoutes theres 
28. If A. takes a Bond in 'Truſt for B. and dies, this is not Aſſets in | 
the Hands of the Executors of A. Trin. 2 Ann. between Deering and Tor- 
rington, Salk. 79. 5 | = 8 N 
29, So if the Obligee (c) aſſigns over a Bond, and covenants not to (c) J ſup 
revoke it, and dies, this is not Aſſets in the Hands of the Executors of pole . 
the Obligee. Salk. 59. one; Oy 1 intended of 
$04 an Aſlign- 
ment koꝛ a valuable Conſideration, 


d] 


30. By the Statute of 29 Car. 2. cap. 3. par. 12. an Eſtate pur anter 
vie, if there be no Special Occupant thereof ſhall go to the Executors or 
Adminiſtrators of the Party that had the Eſtate by Virtue of the Grant, 


and fhall be (d) Aſſets in their Hands. (d) Pet whes 
| | ther it hould 
be ſo foz Payment of Legacies, unleſs particularly charged therewith, is doubted in the Caſe of 
Oldham and Pickering. Carth, 376. Salk, 464. Comb. 388. 2 48885 81.568 
| q: S140 SY THEX £55090 7XTO ok Krenn FS 
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(e) (t) (H) In what (8). Actions am Exe- Hefe 
var mp ee Be 


: 
£8. 17 T 1 | + ©} 2 13 . . Pr Executors. 
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1.) 1 a Gaoler ſuffers a Mun to- eſcape who is un Execution, G. Hen 


and dies, his Executoꝛ ſhall not be charged in Debt fo? i182: 
it, becauſe they ſhall not be charged without Speclalty. () 41 A. (ﬆ) Where in 
15. adjudged, D. J. El. 39S 25+>;1.\) ft 44 +» We af 4 9 . 
Suggeſtion of a Devaſtavie; My ſecond Part 503. pl. 5. vide, and the Notes there. (h) Went, 
182.3. 9 Co. 87. 3 8. P32 Inſt. 365 Soul. go. He : (i) Noy 48. C. cited. (9 ap 


2. Ik a Sheriff levies Montes upon a Ficri facias upon ah Execu- 
tion upon a Judgment, and does not deliver them to the Plaintiff 
in the Action, and dies, an Action of Debt lies againſt his Erecu- 
£02 (k), becauſe this is not grounded upon a Wrong, which is % Where an 
called Maleficium, ſcilicet, a meer Tozt, but upon a CTontrack in Executor is 
Law, Talicer, by the Receſpt of the Money by which 8 Debt ac- 0. chargeable 


crues ta the Plataelff by Jiipſication of Law, upon a Contract in 1 n 


Law, and thetekoge an Akkon or Debt lies againſt him as well ag Tetacor, but 
againft the Teſtatsz, Falch 15 Car, B. R. between () Packinton and is upon his 


Iſlumplit, Cro. El. 207. 8 Co. 97. A. 94. Noy 44. 
vide with the Notes there. 


133; or 
(1) My ſecond Part 495. pl. 17. S. C. which 
Culliford, 


5 12 


> 
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Culliford, adjudged per Curiam, this Matter being moved in Arteſt 


of Judgment. 

3. By 30 Car. 2. cap. J. it is enacted, That Executors or Adminiſtra- 

tors of any Perſon or Perſons, who as Executor or Executors of their 

own Wrong, or Adminiſtrators, ſhall waſte or convert Goods, Ec. to 
2) That they their own Uſe, (a) ſhall be chargeable in the ſame Manner as their Te- 
ere not be⸗ ſtator inteſtate would have been if living. 


toꝛe chem. 
able, vide the Recital of the Ack. 1 Rol. Abr. 920. pl. 5. 3 Leon. 241. 2 Lev. 110. 1 Vent. 292. 2 Mod. 
293. 2 Lev. 133. 3 Keb. 533. | 


4. By 48 5 V. & N. cap. 24. par. 12. the Act of 30 Car. 2. is made 
(b) Uide 3 perpetual, and for as much as it had been a (b) Doubt, whether thar 
Mod. 113. Act extended to Executors or Adminiſtrators of any Executor or Admi- 
2 Vent. 40. niſtrator of Right, who for Want of Privity were not before anſwerable, 
nor could be ſued for Debts due by the firſt Teſtator or Inteſtate, not- 
withſtanding ſuch Executors or Adminiſtrators had waſted the Eſtate of 
the firſt Teſtator ; it is enacted, that Executors or Adminiſtrators of ſuch 
Executors or Adminiſtrators of Right who ſhall waſte, Ec. ſhall be 
chargeable in the ſame Manner as their Teſtator or Inteſtate ſhould or 

might have been. 


. 


. 


Executor. 


(J) In an Action againſt Executors, how 
the Plaintiff ought to demean himſelf. 


For the Debt of the Teſtator. 
I. ]? an Aﬀon upon the Caſe upon a Contra# made by the Te: 


ſfato2, the Plaintiff need not aver that the Defendants have 


Aﬀets to pay Legacies, Co. 9. Pinchon 90. b. Com. Norwood and 
Read 182. b. adjudged. 

Brown), 2» (e) 39 Bl. Co. 9. go. b. In an Action upon an Aſſumpſit by the 
1257 ' Teſtato2 fo2 Payment of a Debt, adjudged (d) that he need not 
SC:ad;udged, (e) uber, that the Executo2 hath Aﬀets to ſatisfy the Debts of the 
Cro. Jac. 293, Teſtatoꝛ. | | 


294. 8. C. 
fd X (d) But where the Plaintiff need not aver that the Defendant hath Aſſets. My firſt Part 53. 


pl. 33- which vide with the Notes there. Moor ob > pl. 1167. 1 Bulſt. 41. 2 Bulſt. 92. Hut. 28, 108. 
Cro. Jac. 273. (e) And where the Plaintiff not on ſuch Promiſe prove, that the Defendant hath Aſ- 
ſets. 2 Bulſt. 278. Hut. 28. and vide my firſt Part, pl. 53. and the Notes there. — But if a Bailiff pro- 
miſes to pay the Debt of his Maſter out of the Rents due at Michaelmas next, if he would give him a Month's 
Time ; and it doth not appear he had received any, he ſhall not be charged. Daviſon and Yeflop, 
2 Lev. 20. adjudged, 1 Vent. 152. adjudged, Ray. 211, 21 z. adjudged, and vive Hard. 163. | 


Upon an Aſumpſit by the Executor. 


3. Co. 9. Bane 94. The Executo! pꝛomiles to pay a Debt due by 


the Teſtatoz, at Michaelmas, if he would fo2bear to ſue him befoꝛe; 
in an Action upon this Promiſe the Plaintiff need not aver, that 
the Erecuto? had Aﬀets to the Ualue of the Debt at the Time of 
the P2omiſe, fo2 the Law intends he had. al 
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Executor. 
4. In a Scire facias by an Adminiſtrator brought upon a Recognizance 
in Chancery, (a) there needs no profert in Curia of the Letters of Ad- (a) 1 Sid. 249. 


miniſtration, becauſe the Writ is founded upon a Record. Mich. 39 C n 


40 Eliz. between the Earl of Shrew3bury and Sir Malter Lewſoin, Cro. El. ſuggeſt mo 
592. adjudged, 


— 


- 


the Boll, af- 

| ter the (Urit 

o_ 6 that Adminiſtration was granted to him, 6 Mod. 156. per Holt. 28 to Execnings, vide 
Carth. 69. 


5. (b) When one ſues (c) as Executor, (d) he muſt in his Declara- | 
tion ſhew forth the Teſtament to intitle him to the Action: Paſch. 39 Fl. (9) Oops 172 
between (e) Iidwards and Stapleton, Cro. Eliz. 55 1. adjudged, and for Hob 8. 


Hob. 38. 
Want thereof Judgment arreſted after a Verdict for the Plaintiff. 1 Brownl. 9. 


Brownin 
and Fuller S. P. Cro. Jac: 299. adjudged, and that it was Matter of Subſtante, and not Foꝛm Tate, 


1 Brownl. 200. —— But whether Dubltance oz Fozm, vide Hob. 233. Cro. Jae. 556. 2 Saund. 402. 
1 Sid. 249. (c) Diverſity where upon his own and where upon the Poſſcfſion of his Teſfatot. 
Wentw. Off. of Exec. 51. 2 Rol. Rep. 428. Hob. 218. (d) Where the Want thercof is helped by 
Defendant's Pleading thereto, 1 Salk. 37, 38. 6 Mod. 135. Comb, 465. (e) Noy 63. S. C. adjudged, 


6. In an Action againſt one as Adminiſtrator, the Plaintiff ought to 
ſhew by whom the Adminiſtration was committed, for as he takes Conu- 
ſance he is Adminiſtrator, ſo he may by whoſe Means he was made fo; 
and if he be not Adminiftrator, he may be charged as Executor de ſon 
tort. Paſch. 1 Fac. between (f) Wade and Atkinſon, Cro. Fac. 10. and 


for Want thereof a Judgment was upon a Writ of Error in the Exche- 5 — 
quer Chamber reverſed by the Opinion of all the Judges. pet there in 


| the Caſe of 
Thorold and Bayly it was adjudged upon Demurrer, that the Allegation in the Declaration, that Ad⸗ 


miniſtration was debita juris forma committed to the Defendant, without ſhewing by whom, was 
ſufficient, and vide 1 Sid. 228. Diverſity where one declares as and where againſt an Ydmintſtratoz, 
and vide Goulſ. 97. Style 463, 464. 1 Lutw. 1301. 2 Vent. 84. 5 Mod. 465. 


. If one brings an Action of Debt as Adminiſtrator, and thereupon 
hath a Capias and FExigent, and the Defendant is outlawed and taken up- 
on a Capias Utlegatum, and after ſuffered to eſcape, the Plaintiff may 
have an Action for this Eſcape without ſhewing who committed Admini- 
ſtration, or that he had Authority ſo to do, or that it was (g) i retar- (g) All. 1. 
dationem Teſtamenti. Mich. 12 Jac. between (h) Barret and i inebcomb, (u Rol. Rep. 
Cro. Fac. 360. adjudged. e | 78. S. C. 


r adjudged, 
the Iftion being bꝛought as Executoz, and Declaration, that he was in Execution at the Suit of the 


Teſtatoz, Hob. 38. S. C. cited, and ſaid the Eſcape was a Wrong to the Executo: himſelf, tho' rhe 
Damages recovered ſhall be Aſſets in his Hands; x8 ö | 9 1 | 


8. If one brings an Action as Adminiſttator; (i) he muſt make a Pro- (i) Diverſity 
fort in Curia of his Letters of Adminiſtration (k) by which he is intitled _— one 
to the Action. Mich. 14 Fac. between (1) Sir Ton Cuts arid Bennet, Cro. Aion. any 

— ' «4 of 3 
Fac. 409, 412. held Matter of Subſtance, and for Want thereof Judg- where one 
ment reverſed (m) after a Verdict for the Plaintiff. Ann 61? heads a 
| | | | il or vr ont aff 400154 13477, } SdminiTCra- 
tion in Bar. Cart. 227. per Vaughan. (K) & Mod. 242. () Cro. Jac, 556. 8. C. cited, (m) Vide 
1 Sid. 98. Style 236, 282. Þ Uerdiit did not help, becauſe not neceſſary to be proved on the Trial, 
but it is now remedied by 16 & 17 Car. 2. Salk. 38. 4 Mod. 133. Comb. 196. ah =o 


9. (n) If an (o) (p) Archdeacon commits Adminiftration, it need not (n) Style 54. 
be ſhewed by what Authority, for he is oculus Epi ſcopi & de jure ordi- S. P. ad- 


judged 
i Lev. 193. S. P. per Curiam. (o) 0 if granted by an Official. Crs: EL. 102: 2 Mod. 69; — BY 
Commiſſarp,- 1 Lutw. g. By Chancelloz, Lit. Rep. 79, 80. 1 Leon. 312. Hetl. 63. — Per Vi- 


mted by Dean, it muſt be 


carium generalem in Spiritualibus Epiſcopi B. &. 1 Leon. 312. % Ap) It grant: a | 
: n „Sacræ Theologiæ Proſeſſor, 


chewed by what Tuthazity Cr. El. 791. — 0 it granted by A. 


Morgan and Williams, Moor 367. pl. 504. Cro. El. 431. — Where granted by FrchbiYop, it need 
not be ſhewed there were Bona notabilia, Woodward and "Thompſon. Cro. El. 907 — No nced. bs 
theived, whether as Ordinary oz by his Pzerogative, Cro. El. 6. —-— It ts Tufffrient to ſhew, that 
the King „ Idminiſtration without chewing his Power, foz he hath univerſal Furisdiftion, 
AN. 53. 1 Sid. 302. | . 
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(a) Tho' in a Vario (a) is to commit Adminiſtration. Mich. 17 Tac. between (b) Chi- 
* berton and Trudgeon, Cro. Fac. 556. 
the Biſhop's | | | 46 
Buthozity to grant Adminiſtration need not be ſhewed, pet it is otherwiſe in a Bar, Chard and Bird, 
Cro. El. 839. And foz this Diverſity vide 1 Leon. 312. Lit. 79, 80. 1 Sid. 302. Style 106, 282. 1 Ley. 
193. (b) Palm. 97, 98. S. C. adjudged, and a Diverſity taken where committed by one that hath 
a particular Jurisdition within a certain Circuit, foz there it ought to be ſpecially ſhewed, that he 
is O:dinarp of that Place; but otherwile where committed by an Archdeacon who hath Epiſcopal 
Jurisdittion, and the Power of the Biſhop, Skidmore and Winſton, Cro. El. 879. 1 Sid. 228, 302. 
Style 54. 1 Salk. 38. 4 Mod. 133. 


_—_—. 


1 


(c) Maſon 10. (c) If ſhewed that Adminiſtration was debito modo granted to the 
and 3 Plaintiff per A. B. commiſſarium & officialem peculiaris Furiſdictionis de B. 
Tie it is well enough, without ſhewing he had Power to grant Adminiſtra- 
1 Show. 35s, tion, for every Peculiar hath an Ordinary, Sc. Trin. 3 Ann. between 
'Comb. 196. (d) Denbam and Stephenſon, Salk. 40. adjudged by three Judges againſt 
(d) 6 Mod. one, and that Judgment affirmed upon a Writ of Error in the Ex- 
3 chequer Chamber. 8 
11. By the Statute of 16 17 Car. 2. cap. 8. after Verdict in any 
Action, Ec. in the Courts at Weſtminſter, Counties Palatine of Cheſter 
and Durham, or Great Seſſions in Hales, Judgment ſhall not be ſtayed 
or reverſed for Want of a Profert iu Curia of any Letters Teſtamentary 
or of Adminiſtration. 

12. By 4 & 5 Ann. cap. 16. No Advantage or Exception ſhall be ta- 
ken for the Default of alledging the bringing into Court of Letters Te- 
ſtamentary, or of Adminiſtration, but the Court ſhall give Judgment 
according to the Right, unleſs the ſame be particularly ſet down, and 
ſhewed for Cauſe of Demurrer. 


— 


* EY . 


— 


. How the Executors (e) ought to de- 


 eywyne mean ihbemſelves in Actions a- 
ms gaiunſt them. 


vit pleaded. 
= Mi de 2 Rol. . ; 


1 77.9%. (K) How they ought to plead Judg- 
1 N ments firſt to be paid. 


I. Co. 9. Meriel Treſham 109. b. In Debt upon an Obligation 

the Erecuto2 confeſſes ſeveral Judgments and Becogntzances to 

be paid, and that he hath Aﬀets ſufficient to pay them, and after 

. - ſays that he had not alia bona, . but what are not ſufficient- to ſatiſ- 

ty prædictum debitum. Reſolved this Plea is repugnant. 

if) 2 Brownl. 2. In Co. 9. afozelatd reſolved; (f) if he had pleaded, that he 
118, 153. had not any Goods præterquam bona & catalla que non ſufficiunt ad 
(g) Not upon ſatisfaciend. debitum prædictum, (20 this is not good fo? the Uncer: 
a Special, but tafnty. Vi e OL” pd N 


is upon a Ge- 


neral Demurrer. Davis and Davis, 1 Lev. 132. 1 Sid. 210; 1 Keb. 734. and vide Hob. 133. 


% Sans _ 3. (h) But he ought to confeſs, that be hath Aſets to ſatisfy 
_— . Debitum prædictum. | | 405 8 
8. P. and vide Vaugh: 193. | 
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4. D2 if the Truth be, that he hath not Aſſets to ſatisfy the Debts 
of Recozd, then he ought to conieſs what Goods he hath, ſcilicet, 
to the Ualue of a certain Sum, & non ultra, que non ſufficiunt ad 
debitum predictum, &c. Toit nee 

5. (a) 9 E. 4. 12. In Debt the Executoꝛzs plead a Judgment and (% Fitz. Exec, 
Execution of 200 l. and another Judgment of 001. recovered of 3, 8. C. 
the Goods of the Teſtatoz againſt them, without that any of the 8 ec. 33: 
Goods of the Teſtato2 were in their Hands the Day of the Urtt 
purchaſed, oz after, except to the Galue of the ſaid 2001. fo le- 
vied; and the Court ruled it a good Plea; and if the Plaintiff 
will maintain his Action, he ought to ſay they have Aſſets be⸗ 
vond the 200 l. and 1001. 

6. (b) Ik an Erecuto2 hath not Aſſets 8 a Judgment, ff (b) Rol. Abr. 
he does not plead in an Action brought againſt him fully admint⸗ 84. pl. 8. 
ſtred, he cannot give the Judgment in Evidence. 21 E. 4. 21. b. 

7. (c) But in ſuch Caſe he ought to plead the Judgment ſpe- (Keb 59.4. 
cially, and beyond this nothing in his Hands, 21 E. 4. 21. b. — 378. 


418. 


F123 


— 


8. In a Scire ſacias againſt an Adminiſtrator upon a Judgment againſt 
the Inteſtate, (d) he cannot plead Nulla habet bona que fuer. inteſtati, Oc. (d) Plene ad- 
nec habuit die impetrationis, Sc. for a Judgment cannot be anſwered miniſtravit 
without another Judgment, and perhaps he hath adminiſtred all the ſuppoſes 
Goods in paying Bonds, Debts by Statute, or Recognizances. Paſch. * come 
39 Eliz. between (e) Ordeway and Godfrey, Cro. El. 575. adjudged upon inne n 


Demurrer to the Plea, and held the Defendant ought to have pleaded — 2 
ſpecially, how ſhe adminiſtred. | no good 
Plea upon 


Demurrer thereto; foz he ought to ſhew Cpectally how he adminiſtred, but is helped if Iſſue is 
joined thereon. Harecourt and Wrenham, Moor 858. pl. 1178. 2 Brownl. 77. All. 48. 2 Keb. 736. 
(e) All. 48. S. C. cited, and ſaid it did not appear, whether it Was upon a general oz ſpecial Demur⸗ 
rer. 4 Mod. 296. S. C. cited. — And whether not Good upon a General Demurrer, Vide All. 48. 
Style 56, 57. Newton and Richards, Salk. 296. Comb. 298. 4 Mod. 296. Raym. 230. 2 Keb. 736. 
3 Keb. 25 8. 


9. Any Adminiſtrator (f) may plead a Recovery againſt him as Exe- (0 So in 
cutor, and that he hath not Aſſets tra. Hill. 40 Eliz. between Smal- Bebt a- 


peace and Smalpeace, Cro. El. 646. adjudged. ainſt two 

xecutozs, 
they may plead a Judgment againſt one of them as #dminiſtratoz, foz tho' he might have abated the 
Writ, pet being fo: a . juſt Debt, he was not bound (o to do. Parker and Amys, 1 Lev. 261. adjudg- 
ed, 1 Sid. 404. adjudged, and Twiſden ſaid, that it had been held, that where an Executoz was ſo ſued, 
that he might have abated the Writ, and did not, but ſuffered Judgment againſt him, it was a De- 
vaſtavit, but that it was held otherwiſe at that Day; and vide Further and Further, Cro. El. 471, 
1 Sid. 334. and vide Comb. 221. | 


10. If an Executor in pleading a Judgment, only ſhews how the Plain- 
tiff had declared againſt him, pro eo quod cum Teſtator per Scriptum ſuum, 
Sc. and that he thereupon confeſſed the Judgment; this (g) Plea is (g) Uide 
good, tho? not therein directly alledged, that the Teſtator was bound in — 
the ſaid Bond. Trin. 11 Vill. 3. between . and Corbet, 1 Lutw. F 81d red 
662. adjudged per totam Curiam; and ſaid by Holt and Poel, That none 1 Keb. 808. 
but the Party, his Heirs, Executors, Sc. could plead Non eft factum, 
and Powel ſaid, the Plaintiff could inſiſt on nothing but the Fraud, and 
that the Opinion in Ereen and Wilcox's Caſe, Cro. Elis. 462. had been 
long ſince exploded. LEY (2.1 4 . 

11. If an Executor pleads a Judgment in Bar of another Action, the 
Plaintiff may reply, that before the Action brought, Satisfaction was ac- 
knowledged on the Judgment. Mich. 41 Eli. between Hampton and 


Bartholomew, Cro. Eliz. 728. 


1 (4) If 


-v 


: " 1 6 
f — . ; # + , "4 . . a . 3 


— — — . ” 2 C "- * 88 


n — - 2 
— „„ A — 2 
: w=—_ 
— - — — 


— 
— . = 


— 


— 


ot 


Executor. 


—— 4 — — 8 


— — 


1 — 


(a) Foz this 12. (a) If an Executor ſuffers Judgment in Debt upon the ſimple 
Point vide Contract of his Teſtator, he may plead this in Bar of an Afumpſir 
Further and brought againſt him; for tho' this Action of Debt was not maintainable 
Further, Cro. againſt him, yet by the Death of the 'Teſtator the Debt was not loſt, 
2 n. but payable before Legacies, and an Action upon the Caſe lay for it. 
95, 4g Mich. 18 Car. 2. between (b) Palmer and Lawſon, 1 Sid. 332, 333. ad- 


1 Vent. 199. judged. 

Poſt Letter P. ; TED 
foz what Debt of the Teſtatoꝛ the Executoz is chargeable, 1 Brownl. 78. 2 Brownl. 185. (b) 1 Ley. 
201. S. C. adjudged per totam Curiam, 2 Keb. 110, &c. S. C. 


13. If an Executor pleads ſeveral Judgments prout per ſeparalia recor- 
da, Ec. without concluding to each prout patet per recordum, it is well 
enough; for it ſhall be taken diſtributive reddendo ſingula fingulis. Paſch. 


(c) 1 Lev.200. 19 Car. 2. between (c) Palmer and Lawſon, 1 Sid. 132, 133. adjudged, 

S. C. ad⸗ | | 
judged. —— And fo this vide Sams and Mercer, Cro. Jac. 626. and Cro. Jac. 8, 35, 182. Carth, 8. 
Lutw. 662. 


14. If an Executor pleads a Judgment in Debt upon a ſimple Contract 


obtained againſt him, he need not aver, that it was for a true and juſt 


d) 1 1 Debt. Paſch. 19 Car. 2. (d) Palmer and Lawſon, 1 Sid. 333. adjudged, and 


200. S. C. that it lies on the Plaintiff's Part to ſhew it was not ſo. 
— And fo? 
this vide Sams and Mercer, Cro. Jac. 626. and 1 Leon. 69. Cro. Jac. 100. 


15. If an Executor pleads a Judgment againſt himſelf for Principal 
and Intercſt in his own Time incurred, he ought to ſhew ſpecially, that 
| he had not Aﬀets to pay the Intereſt, for otherwiſe it was a Devaſtavit 
(e) 1 Vent. to ſuffer that to run in arrear. Mich. 23 & 24 Car. 2. (e) between Seg- 


198. S. C. man and the Adminiſtrator of Everard, 2 Lev. 39. adjudged. 
2 Keb. 860, 
879. 3 Keb. 15. S. C. 


16. If an Executor pleads, that before the Action brougbt, viz. in 
Hillary-Term, (without ſhewing in what Year) J. S. recovered ſuch Debt 

| againſt him, beyond which he hath no Aﬀers; this is naught for Want 
(f) 1 Mod 50. af the Year. Paſch. 22 Car. 2. between (f) Fordan and Foſſet, 1 Sid. 449. 


S. C. adjudg- adjudged upon a general Demurrer, being Matter of Subſtance. 
cd, not be⸗ | 


ing ſaid where entered oz when obtained, lo that the Plaintiff could ſay nothing but Nul tiel Reeord, 


whercas if the Judgment had becn pleaded as it cught, he might have pleaded obtent' per fraudem. 
1 Vent. 76. S. S. adjudged, 2 Keb. 633. S. C. adjudged, | 


17. If an Executor pleads a Statute, the Plaintiff may reply, that the 
Conuſee ſued an Extent and Liberate thereupon, and had Lands deliver- 
ed, Cc. for by Acceptance of the Land the Conuſee is concluded from 
having any Execution againſt the Goods of the Teſtator. Hill. 1 Will. 


(8) 1 23 Mar. between (g) Barker and Dye, 3 Lev. 269. adjudged. 

35,430. 8. P. : 
32 Whire it may be ſpecially pleaded, Hob. 127. Winch 19, 20, 70. Noy 106. 2 Mod. -276. 
1 Brownl. 52. ; 55 


18. If an Action be brought againſt one as Executor, he may plead in 

(h) Style 385. Abatement that he is Adminiſtrator, Sc. (h) but he cannot plead it in 

(1) Comb. 20, Bar. Mich. 5 Will. & Mar. between (i) Harding and Salkil, | Salk. 296. 
221. 8. C. per Curi am. | | | 

| 19. If a Judgment is obtained againſt an Executor by Ni dicit, and 

Writ of Inquiry awarded, but by the Death of the Plaintiff before the 

Return thereof it abates, and Adminiſtration is granted to the nom 

Plaintiff, who according to the Statute of 8 9 il. cap. 11. brings a 

Scire facias againſt the Defendant, to ſhew Cauſe why Damages ſhould 

not be aſſeſſed, and Judgment final given, and the Defendant as to aſ- 

ſeſſing Damages ſays nothing, but ſays when aſſeſſed, the. Plaintiff ought 

I. not 


Executor 1 | 385 


—— 


not to recover them, for that a Judgment was obtained againſt him up- 
on a Bond of his Teſtator, and that he hath not Aſſets ultra, Cc. this 
Plea is naught, for the Statute never intended to give the Defendant 
leave to plead in Bar of the original Action. Paſch. 3 Ann. between 
(a) Smith and Hannon, 3 Mod. 142. adjudged. (a) Salk. 315. 


— 0 þ 1 4 12 T9 'M ; 5 8 S. C. adj = 
ed upon Demurrer to the Plea, foz the Statute intended only, that a Releaſe oz other Matter has. 


pening Puis darrein continuance might be pleaded oz Judgment arreſted, and the Executoz cannot be 


hurt fox Want of Pleading to the Aion, fox the Judgment is only de bonis teſtatoris, as if recoverey 


againſt the Teſtatoz himſelf, 


20. The beſt Way for an Adminiſtrator is to plead honeſtly, and if 
there be Judgment for a Penalty in Pleading thereof, he ought to ſhew 
how much is due thereon. Trin. 13 Hill. between Parker and Atfield; 
Salk. 312. per Curiam. 5 | 

21. If an Adminiſtrator pleads ſeveral Judgments, (b) and any one of 


them is ill pleaded or ſound fraudulent, the Plaintiff ſhall have Judgment. Amen - 
Salk. 312. per Cur'. intended 
| where Iſſue 


is joined upon each of them ſeverally ; but vide 2 Mod. 36. 4 Mod. 54. Carth. 196. 


22. If an Adminiſtrator pleads ſeveral Judgments, £9 riens ultra 5 5. Cc. 
it is a Confeſſion of Aſſets to ſatisfy all the Judgments, and the Riens 
ultra 5 s. is but Form, and not traverſable. Salk. 312. per Curiam. 


(L) Which of them (c) may retain. (e) And upon 


Plene admi⸗ 
| | | niſtravit give 
I. lawful Erecuto2 may retain the Goods of the Teſtatoꝛ in 4 2 Rol. 


. DSatisfaition of a Debt due to him from the Teſtatoz. Abr. 684. 


pl. 8. which 
vide with the Notes there. 


2. So it ſeems that an Adminiſtrato2 may retain to ſatisfy him- 
ſelf, becauſe he comes in by an At in Law, ſcilicer, by the Letters 
of the D2dinary authonzed by the Statute 31 Edw. 3. Mich. 14 
Jac. B. between Sir William Warner and Wainford, adjudged Hill. b 6 
8 Jac. B. between Burner and Dixe, admitted per Curiam, Hill. 11 Jac. ( +8. 8” 5 
B. between (d) Bond and Green per Curiam. 1 adjudged. 
3. Jf A. be indebted to B. and C. by ſeveral Obligations, and 
dies, and D. takes Adminiſtration, and after B. makes the ſaid D. 
his Executoz, and dies, D. may retain the Goods that he hath as 
Adminiſtratoꝛ to A. to ſatisfy the Debt due to him as Executoz of 
B. Hill. 8 Jac. B. between Burnet and Dixe per Curiam. 

4. (e) An Executoꝛ of his own Wrong (t) cannot retain to ſa- () Alexan- 
tisfy himlelf, becauſe he comes to it by his own At and Wrong 1 5 
and not by any Courſe of Law; and if he might retain, thereok , Boni. 


would enfue a great Jiiconvenience and Confuſion, (8) Co. 5. 03, 104. 


Coulter 30. b. reſolver, per Curiam, 
| | Yelv. 137. 


(f) Where in a Plea of Retainer he muſt intitle himſelf to the Executorſhip, notwithſtanding the Plaintiff hath 
declared againſt him as ſuch, for that the Plaintiff could not do otherwiſe. 1 Mod. 208. 2 Mod. 51. 
(2) Ireland and Coulter, Cro. El. 600. S. C. adjudged, Moor 527. pl. 696. S. C. adjudged by all the 


Judges met at Serjeants Inn. Wentw. Off. Exec. 259. S. C. 


5. Jt ſeems the Ordinary might befoze the Statute of 31 E. 3. 
retain to ſatisfy a Debt due to himſelf, becauſe he had the Power 


= 


of Adminiſtration thzown upon him by the Law, 
| ee 6. But 
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. But it feems, that after the Statute of 31 E. 3. that he could 
* Fol. 923. not retain, * becauſe now he ought of Right to grant Adminifra- 
tion, and therefoze the not granting, but adminiſtring himſelk, is 


in a Yanner injurious, and therefoze he cannot retain, and ſo take 
Advantage of his own CUrong. | 


(a) That fach 7. Ik an (a) Adminiftratrix durante minoritate of an Executoz 


Adminiſtra- makes ſeveral Bonds to the Creditozs of the Teſtatoz, and after 


n may 1 marries, the Pugband may retain lo much of the Goods of the 


Rosketty CTeſtato?, which amount to the Ualue of the Debts ſecured by the 


and Godol- Obligations of his Mike, as his own Goods. Hobart's Reports 


phin, Ray. Caſe 324. between (b) Briers and Goddard, per Curiam. 
83, 484. | 
Skin * 215. (b) Hob. fol. 250. S. C. 


8. Quere, If the Wife dies, whether the Þusband may detain 
after, fo2 then the Pusband is no longer chargeable by the Obli⸗ 
(c) Hob. fol. gatians. (c) Hobart's Reports, Caſe 327. Jt ſcems that if in the Life 
250. S. P. of the like, he declares that he retains ſuch particular Goods in 
Licu of the Dbligations, tho" the TUite after dies, yet by the Oe⸗ 
claration the Pzoperty was abſolutely altered in the Þusband, 
and then the Death of the Mike after will not deveſt it. 
9. If there be two Executoꝛs, and one pays the Debts of the 
% Rol. Abr. Teſtat92 with his own Money, (d) he may retain ſo much of the 
684. Goods of the Teſtato2 againſt his Companion. 37 H.6. 30. 20 H. . 5.b. 
10. So if the Teſtatoz was indebted to one Erecutoz, he may 
retain to ſatisfy himſelf againſt his Companion, 37 H. 6. 30. con- 
(e) Kelw. 63. a. tra (e) 20 H. 7. F. 
% 1 vent. 1. (f) An Executo2 may retain a Debt due to Himſelf by the 
199. 8. P. Teſtatoz upon a Contract, fo2 tho' no Action of Debt lies againſt 
an Executoz upon a Contrack, yet it is a Duty, (s) and if he 
(s) Fiſher pleads thereto, and takes no Advantage thereof, it ſhall bind him; 
nd Pee. e and alſo anAtion upon the Cale lies upon ſuch Contra againſt an 
8 Jac. 47. Executoz. Mich. 1649. between Sleddal and Bowerbank, adjudged 
But for this per Curiam upon à Demurrer. Intratur Trin. 1649. Rot. 948. 


vide ante = 
P. 14. and the Notes there, and 2 Rol. Abr. 716. pl. 2. 


12. Ik an Aﬀion be btought upon a Contract againſt J. S. as 
Executoz to B. (where he is Executoz of his own' Wrong) and 
pending the Suft upon Continuances, Adminiſtration of the 
Goods of. B. is granted to J. S. he may retain in this Caſe Goods 
to ſatisfy an Obligation in which B. was bound to him, becauſe 

0% Deer Debts on Speckalty ought firſt to be ſatisfied, and (p) now he is 

bo d. d -6, made lawful Adminiftrato2, and cannot ſue himſelf, Trin. 1652. 


; &eb. 285, between () Williamſon and Norwich, adjudged upon Demurrer. 
Lev. 154. Intratur Hill. 1651. Rot. 1667. | 

{:) Style 337, To" | 

338. 8. C. adjudged, and vide Style 384. ä A 


13. If after a Verdict for the Plaintiff the Defendant dies before. the 
Day in Bank, and Judgment is entered the next Term, according to the 


Statute ; in a Scire facias upon this Judgment againſt the Executor of the 


Defendant, he cannot plead a Retainer for Money to him due from the 


* 


(k) Raym. Teſtator on Bond. Mich. 21 Car. 2. between (k) Burnet and Halden, 


210. S. C. 1 Lev. 27). adjudged by two Judges againſt one. 
avjudged, 
1 Mod. 6. S. C. 2 Keb. 549, &c. S. C. 


14. If an Executor waſte the Eſtate of his Teſtator, ſo that an Ac- 
tion lies againſt his Executor by Statute 30 Car. 2. if the firſt Executot 
was indebted by ſimple Contract to the Second, he may retain for his 
| 1 Debt 


2 2 lad = 43 Ha 
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Debt againſt the Debt grounded upon the Devaſtavit, (a) for that ſhall (a) 1 Saund. 
not be accounted a Debt ſuperior to a ſimple Contract. Mich. 2 Tac. 2. 218. 
Bathurſt's Cale; 2 Vent. 40. £8 4-1 | | 

15. If an Action be brought againſt a Special Adminiſtrator, and the 
Adminiſtration determines pending the Action, he ought to retain Aſſets 
to ſatisfy the Debt which is attached on him by the Action. Hild. 10 /. 
between. Sparks and Crofts, Comb. 465. adjudged. HR 


— 


— —— 
———— —— —— 
— 


xecutor, Adminiſtrator. 


(M) (b) In what Caſes they may retain, g vw. 


I. JF the Teftato2 gives a gold Cup in Pawn fo2 201. and the 
Executoz out of his own MWoney redeems the Pledge, he 

may retain the Pledge as his p2oper Goods. (c) 20 H. J. 2. b. (c) Br Admi- 

1.5. | | niſtrators 51. 


| ' , . CE: 
Kelw. 58, 61, 62. S. C. 2 Rol. Abr. 684. pl. 7. S. C. which vide with the Notes there. Wentw. Off. of 


Exec. 109, &c. | 


2. (4) Tf (e) Exetutoꝛs pay Debts of the Teftato? out of their * 
own proper Soods, they may retain ſo much in Galue of the and Berit 


Goods of the Teſtato2 as their pꝛoper Goods; (f) 20 H. J. 2. b. 5. fozd L. P. 
7 x08 nee 05 1-51 18 OS - . | 2802 1 Sid. 76. 
1 Keb. 285. 1 Lev. 154. and vide Dy. 2. a. 1 And. 24. (e) But if the Teſtator orders that bis Exe- 
cutors ſhall ſell his Lands for Payment of his Debts, and they pay the Debts with their own Money, they attain 
no Intereſt in the Lands. Kelw. 58. b. Dy. 2. a. (f) Kelw. $5, 59s 61, 62. S. C. 2 Rol. Abr. 684. 


F 


pl. 11. S. C. which vide with the Notes there, and 1 Leon. 111. S. 
1 | . 14 Þ 


3. Ik one be indebted to a Teſfato2, and the Erecuto2s have no 
Goods in their Hands, (g) and they bzing Debt againſt the (8) In the Ori. 
Debto2, and recover, where the Coſts amount to the Ualue of the givz! ic is per 
Debt A in this Caſe they ſhall retain as their own Goods. . 
20 H. J. 4b, | ent es | | 

4. If - Caplan be made Executor by his Debtor, and pays himſelf 
Part out of the Goods, (h) he cannot ſue the Heir for the Reſt, becauſe the (h) Pl. Com. 
Debt cannot be apportioned. Wentw. Off. of Exec. 133. 185. b. 

5. If an Executor takes up his Teſtator's Bond, and gives his own 
Bond for Payment of the Money at a Day to come, this is a good Admi- 
niſtration, ſo that the Property of. Goods of the Teſtator to the Value 
(i) is altered, and changed in the Deferidant. Mich. 30 & 31 Eliz. be- (i) Foz this 


tween () Stamp and Hutchi#s, Cre. Eliz. 120. adjudged. ride Wencw 
: | | | | . of Exec. 
46. Hob. 10. (k) Moor 260. pl. 409. S. C. adjudged he may retain as much as if he had paid his 


own Money, 1 Leon. 111. S. C. adjudged, Goulſ. 79. S. C. adjornatur. 


6. If one hath a Term for Years. as Adminiſtrator, and with his own 
Money pays Debts. of the Inteſtate to the Value thereof, () he may (!) Cleydon 
retain and hold the Term in Satisfaction thereof. Hill. 16 C 17 Car. 2. and ; reel 
between (m) Baker and Betisford, 1 Lev. 154. adjudged" in an Action of pl. 3. 9 
Debt by the Adminiſtrator of A. brought for Rent upon an Under-leaſe N. Bendl. f. 
made by A _ 4, un e ie # pl. 8. and 
| | 2 | vide 1 And, 
Ae 24. [m) 1. Sid. 76. S. C. 1 Keb. 285. 8. C. 


(N) The 
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g e w (N) The (a) power of an Executor. 


Power of pre- 


0 A Woman Exetutrix cannot give the Goods of the Te: 


fore another, ſtatoꝛ in pios uſus without the Aﬀent of her Pusband. 
vide poſt 18 H. 6. 4. 

under Letter 

Q. throughout. (b) Wentw. Off. of Exec. 291. S. P. 5 


e A Woman cannot make an Acquittance o2 Releaſe (c) with: 
Fol. 924. gut her Pusband. (d) 27 E. 3. 32. b. admitted by the Iſſue. Contra 

we eng 8 H. 6. 4. b. | 

(c) e can 


do nothing to the Prejudice of her Husband. 5 Co. 27. b. but for this Wentw. Off. of Exec. 291, 293, 297. 
1 And. 117. —— But the Husband without his Wife, at his Pleaſure, may diſpoſe of the Goods of the Te- 


ſtator, or releaſe, #&, Wentw. 297. Kelw. 122. a. b. d) Q if not miſprinted in the Original, for I 
find no ſuch Iſſue in the Book. 


3. An Executrix alone without her Husband cannot, without a real 
Satisfaction, acknowledge Satisfaction upon a Judgment obtained by her 
Teſtator. Hill. 12 13 Car. 2. between Dame Fenner and Sir Lewis 
Dives, 1 Sid. 31. per Curiam. 
4. If Leſſee for Years by certain Rent dies, and leaves Aſſets ſufficient 
(e) That he do Pay the Rent, and all other Debts, his Executor cannot (e) waive the 


cannot Leaſe, but ſhall be tied to anſwer the Rent, tho' much more than the 
—— — Land is worth. Ventw. Off. of Exec. 172. 
erm after | 


he hath aſfented to the Executoꝛſhip. Moule and Mody, Palm. 116, 117. Cro. Jac. 549. 2 Rol. Rep. 13r. 
Helyar and Casbord, 1 Sid. 266. 1 Lev. 127. and vide Palm. 150. Latch 261. Style 61. 1 Vent. 271. 
2 Vent. 209. Salk. 297. 


5. And if there be Aſſets ſufficient to bear the Loſs for ſome Years, 
but not during the whole Term, the Author thinks the Executor muſt 
(fy Where he pay the Rent ſo long as theſe Aſſets will hold out, and (f) then waive 


— the Poſſeſſion, giving Notice to the Reverſioner, and that he may do 
no Aſlets, this notwithſtanding his Occupation for ſeveral Vears after the Death of 


and that the the Teſtator, becauſe not voluntary, but as of Neceſſity; but leaves 


Lands are of this as a Q#&re to be adviſed of by good Counſel. Venttw. Off. of Exec. 
leſs Ualue 172. ONE | 


rhan the | | 
Rent, and pzay Judgment whether he ought not to be charged in the Detinet only, Pollexf. 123. 
Salk. 297, 317. And vide mp ſecond Part 504. pl. 10. and the Notes there, | 


2 — I 
_= 5 a—_ _ — — — — — 2 a 


— 


(O) The Power of Executors, Sc. be- 
tween themſelves. 


(g) Wentw. F two have a Leaſe fo2 Pears as Executozs, and (g) one ſells 


I, 
Off. of Exec. I the Whole, this ſhall bind the other, and the Whole Gall 


151. and vide Pals, (h) f02 each had the intire Power of Dilpoſing of the 
Goulſ. 141. CUhole, both being poſſeſſed in the Right of their Teſtatoz. 37 El. 


Kelw. 23.a. B. R. between (i) Pannel and Fenn, agreed and adjudged. 
(h) And there- | 


fore if one Executor grants to the other, tis void, for that he had the Whole before. 3 Leon. 209. Wentw. Off. 
of Exec. 141, 321. — And one Executor ſhall not have an Account againſt his Companion. Noy 78. 
(i) Goulſ. 185. S. C. adjudged, Moot 350. pl. 450. S. C. My ſecond Part 535. pl. 3. S. C. and vide Wentw. 
141, 142. 


g 2. Rot. 


Executor. 38 9 


2. Rot. Parliamenti 43 E. 3. numero 22. the Commons pꝛaped, that 
where a Man made many Executozs, and dies, (a) and one of the () That be 
Executo2s refuſed the Adminiſtration, that Acquittances made by cone Ex 
him who refuſed the Adminiſtration ſhould not be p2ejudicial to * 


him who accepted the Adminiſtration, but that ſuch Acquittances dude Wart 


ſhould be void. = of Exec. 
Dyer 160. pl. 42. 9 Co. 37. 4. Salk. 3, 311. Far. 39. 


Anſwer. 


+. the Law befoze theſe Days on this Point uſed, be held 
an + | 
4. If two Executors have a Bond made to their Teſtator, and one of 
them by Words only gives and delivers this Bond to his own Creditor 
in Satisfaction of his own Debt, and dies; tho* the Debt by the Bond 
did not paſs, yet becauſe the deceaſed Executor (b) tight have (c) re- (b) Dal. 53. 
leaſed the Debt, he had Power to diſpoſe of the Inſtrument by which Cro. El. 496. 
the Debt became due. Mich. 37 & 38 Eliz. (d) between Kelſock and 1 209. 


Nicholſon, Cro. Eliz. 478, 496. adjudged by two Judges againſt one, in + 160 
Detinue brought by the ſurviving Executor for the Bond. 2 It one 
releaſes his Part of the Debt, it diſcharges the Whole, Wentw. Off. of Exec. 141. (d) 2 
pl. 589. 8. C. adjudged, Noy 36. S. C. 2 Rol. Abr. 46. G. 3. S. C. 
| Executors. 
(P) For what (e) (f) Debt of the Teſta- ©, vi 
tor the Executor may be charged. w e 
lateral Pro- 


x. AP Action of Debt lies againſt an Executoz +l] the Arrearg i* of tc 


of an Account made by the Crecatoz himſelf of Receipts My fit Pare 


by the Teſtatoz. (g) 2 H. 4-13. b. ; 38. pl. 2, 3, 
Ow. 56. Goulſ. 154. Cro. Jac. 571. (f) That an Executor may be ſued for ſuch Debt by quo minus. 


1 Rol. Rep. 3. (] Fitz. Executors 49. S. C. Br. Executor 40. S. C. 
2. So it lies upon the Arrears of an Account found befoze au- 

ditozs. (h) 11 H. 4. 64. dubitatur, it ſeems to be intended of Audi- % Br. Exe. 
to2s aſſigned of Reco2d, and ſo is 11 H. 4. 92. fo2 that the Teſta- cuors 58 
to2 could not wage his Law. 4 H. 6. 18. 10 H. 6. 25. (i) 11. H. 6. 48. 8. C. 121.8. C. 
But. if the Teſtatoz was found-in atrear upon an Account -befoze . Debt 67. 
Auditozs, who were not Auditozs within the Statute. of Weſtm. 2. () Br. Ee. 
but Auditoꝛs at Common Law, the Executozs ſhall not be charged, cutors 163, 


fo that they are not Auditozs of Recozd. (k) 10 H. 6. 25. 8. C 


So _ was * N . 2 * . 8 3 2 Br. Debt I 88. 
2 8163 %% % ame. N81 (c) Br. Debt 183. 8. C. Fitz. Executors 21. S. C. 


ieee | 2 4.5 Wu W 2 4 A 

3. The Executoꝛ is not chargeable foz a Debt due by the Teſta: ) Fir Exe- 
to? upon d ſimple Contract. (1) 10 H. 6. 25. . cutors 27.8. C. 

4 Regularly an Executoz ſhall not be charged without (m) Spe- () Not on a 
cialty in any Aﬀton in-which the Teſtato2 might have waged his Tally. vaugi. 
Law. Co. 9. Pinchon 88. fo2 that the Executo2 cannot wage his 100. 
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390 Executor. 
; Law ot anvther's Contraft. (a) 46 E. 3. 10, b. 11 (b) H. 6. 48. b. 
2 Mich, 57, 38 El. B. R. agreed and adjudged between Germain and 
8. C. owles, © | e 1125 


Fitz. Admi- The | 
niſtrators 17. 8. C. (b) Br. Executors 163. S. C. Br, Debt 188. S. C. 


By what Action. 
(e) Cro. Jac. 5. Co. 9. (c) Finchon 87. By all the Juſtices and Barons, That 


293-S.C. where the Teſtato? upon a Bond of 2001. to him, pꝛomiſes to pay 


_ a. ft on Demand, the Executoz may be charged in an Adlon upon the 
judged. My Caſe upon the Aſſumpfit, becauſe the Teftato2 could not have 
krt Part 38: WARNED his Law in this Aﬀion, and this Action, altho' it be mird 
pl. 1. wig with a Treſpaſs, as the Aſtion ſays, yet non moritur cum perſona 
OED © Com. Norwood Rede 101. 15 H. 4. and this agrees with 
Co. 9. Pinchon 87. Debt does not lie againſt an Executoz fo2 the 
Meat and Dink of the Teſtatoz, fo2 that the Teſtatoz in this 
Action might have waged his Law. 
(d) Fitz. Exe- 6. (d) 4 H. 6. 19. b. Co. 9. $7. b. The ſame Law of a Limner foz 
cutors 4. S. C. his Mages. 4 H. 6. 19. b. 
5. Co. 9. 88. A Labourer within the Statute ſhall charge an 
Executoz, foz that the Teſtato2 could not have waged his Lam. 
fe) Fitz. Exe- (e) 2 H. 4. 14. b. (f) 4 H. 6. 19. b. (g) 11 H. 6. 48. b. of 


cutors 50.5.C. 


Br. Debt 53. S. C. Moor 698. pl. 971. 2 Inſt. 382. (f) Fitz. Executors 4. S. C. (8) Br. Exe- 
cutors 163. S. C. Br. Debt 188. 8. C. LAM 


es. Tf A. makes B. his Attomey General to retain Servants, and 
Fol. 925- he retains one, and after 4. makes B. his Erecuto2 and dies, the 
Servant ſhall not have Debt agatnſt the Executoz fo2 Mages in- 

curred in the Life of the n koꝛ that the Teſtatoꝛ might 

have waged his Law ik the Ackion had been brought -agatnſt him 


(h) Br. Admi- notwithffanding the Deed. (b) 46 E. 3. 10. (R. Quære thts, fo: 


ontrait made by other Hands.) 


% 


age . 10. that as to the Teſtgtoz it was a 
Fitz. Adminiſtrators 17. S. C. 


„„ It the Teftato2 makes a Contrad, and dies, and his Erecu- 


toz by his Deed acknowledges the Contrat, an Acton of Debt 


lies againſt him fo2 it, altho' the Teſtato2 might have waged his 
Law tn the Action, fo2 he might have denied the Contract, of which 
Plea the Executo? is ouſted by the Deed. (i) 46 E. 3. 11. adjudged, 

3) Br. Adiai- 11, H. 6. 48. b. without, Dees. 

niftrators 13. | 2 ATE 


S. C. Fitz. Adminiſtrators 17. S. C. 


Se 1 4 1 N ee een en (i 
10. Tf a Servant be. retafned fo2 a certain Sum tao ſerve in the 
War, if the Paſter dies, Debt does not lie againſt his 'Erecu- 
(k) Fitz, 72 to2s foꝛ his Salary without Deed. () 2 H. 4. 14. b. O07 
cutors 50.8. C. 27 "ep tes ©” > Ns t f | 


Br. Debt 5 3. S. C. and vide Moor 698. pl. 971. | 1 e 


11. An Aſtion of Debt lies againſt an Executoꝛ fo2 Arrears of 


Vent incurred in the Life of the Leſſee, reſerved on a Leaſe fo; 
Life oz Pears. 46 E. 3. 10. without, Deed. 11 H. 4 64. b. 


12. In an Adlon of Debt again an Erecuts2 fo2. Fees and 


Charges by him expended as Solicito2 of the Teſtatoꝛ in a Suit 
againſt the Teſtatoz, if the Executoz pleads Ne unque Everutor, 


1192 ever adminiſtred as Erecutoz, and after Judgment is given @ 


gainſt him; pet he may reverſe it in a Writ of Erroz, fo2 — = 
1 0 


* 
* 4 1 * 3 
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pears to the Court, that the Action does not lie againſt an Execu⸗ 
to2, and the Plea afozeſaid does not acknowledge the Contract. 
Mich. 37, 38 Eliz. B. R. between (a) Germain and Rowles, adjudged (2) Cro. EI 

in a CUrit of Erro?2, . | 425,459-S.C, 


: e | Tas BEEY | | adjudged, tho 
the Action as there laid, lay for Part. Moor 366. pl. 500. 8. C. adjudged, and Nozwood's Caſe in TX 
mentaries denied. 2 Rol. Abr. 107, pl. 6. S. C. ‚ 


13. Debt for Relief lies (b) by the Executor of the Lord againſt the % © 
Executor of the 'Tenant, for in the Creation of the Tenure there was a the . 
Contract between Saint Fobn and Bandrip, Noy 44. adjudged. he can have 


| no Attfon 
fot it, but only diſtraſn; Co. Lit. 82. 


14. If Debt upon a ſimple Contract be brought againſt Adminiſtratrix, 
and ſhe pleads fully adminiſtred, which is found againſt her, yet the 
Plaintiff ſhall not have Judgment ; for tho? the Plea admits the Action, 
yet thereby the Authority of the Court is not taketi away, which (c) ex 
Officio ought to abate the Writ without Exception of the Party. Paſch. (c) But vide 


30 Eliz. between (d) Hugbſon and Jeb, Cro. Eliz. 121. adjudged by all — 

the Judges. 25 oe Jac. 47. 
; +1 1 9 . 

Waugh. 95, 100. 1 Sid. 333.1 Lev. 200, 21. d) 1 Leon. 165. 8. 8. Goulſ. 106, . 8. K — 


judged, 1 And. 182, 183. ſcems to be S. C. adjudged, Cro. El. 426. S. C. cited. 


15. An Action of Debt lies not againſt an Executor upon an Award 
made in the Life of his Teſtator, (e) becauſe the Teſtator might have (e) Foz this 
waged his Law. Paſch. 39 Hliz. between Hampton and Boyer, Cro. Eliz. vide 2 Rol. 
557, 600, adjudged upon Demurrer. | Abr.107. c. 3. 
16. If A. covenants with B. to put his Son Apprentice to C or other- 
wiſe, that the Executors of A. ſhall pay B. 201. and A. does not put his 
Son Apprentice to C. but dies, B. ſhall not have Debt againſt the Exe- 
cutors of A. for it cannot be a Debt in the Executor where it was none 
in the Teſtator. Paſch. 33 El. between Perrot and Auſtin, Cro. Eliz. 232. 
adjudged. en ag A 
15. If 401. is bequeathed to an Infant, and the Executor delivers the 
Money to 15 S. who ſeals a Bill teſtifying the Receipt of the 40 J. to the 
Uſe of the Infant, and dies, and the Infant after dies Inteſtate, his Ad- 
miniſtrator may have Debt or Account at his Election againſt the Exe- 
cutors of 7. S. Hill. 42 Eliz. between (f) Shaw and Norwood, Moor (f) 1 Brownl. 
667. pl, rg adjudged, and ruled, that the Specialty, tho' not made to 82. S. C. ad- 


the Infant himſelf, was. a ſufficient Teſtimony of the Debt upon which fudged, 1 
he Executor was chargeable. ae | | Av-24. 9.0. 
the xecut. N geab adjudged, 

| | Ow. 127. S. C. 


18. If A is indebted to B. by ſimple Contract, and B. becomes a 
Bankrupt, and this Debt is aſſigned, and A. dies, yet Debt will not lie 
for it againſt his Executors. Paſth, 6 Car. betucen (g) Morgan and (8 le. 
Green, Cro. Car. 187, adjudged, upon Demurrer, tho? objected it was in adja | 


þ TT | A d 
Nature of a-Debt upon Record, and the Plaintiffs by Act of Parliament 5 Thar 


enabled to Ive for it. | they might 
ed t © : ha LETS. n 4.11 ö habe Caſe, 
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ww (Q) What Debts (a) ought to be firſt 
—G ſatisfied. | 73 
the Executor 


deſirous to be | | 

che ac. 1. IF the Teſtatoz had acknowledged a Statute fo2 the Perfo2m- 
1 5 a 1 ance of Covenants in certain Judentures, pet the Executoz 
for the Exe · Cannot-plead it in Bar of an Afton ok Oebt upon an Obligation, 
— * 2 (p) the Statute not being kozfeited at the Time, becauſe it is un⸗ 
- _ 1 certain whether it ſhall ever be fozfeited. 5 Co. (c) Harriſon 28. b. 
all the Credi- ADJUDgeD, contra Paſch. 38 El. B. R. between (d) Woodcock and 


tors, to the Foxe ADJUDgED. 
End they may, 


if they will, conteſt each others Debts, and diſpute who ought to be preferred in Payment. 2 Vern. 37. 
(b) For this vide Moor 752. 3 1034. 1 Bulſt. 22,101. Cro. El. 467. Ow. 72. Cro. Jac, g. 35. 
(c) Bridg. 80. S. C. cited, 1 Rol. Rep. 405. S. C. cited and agreed. (d) Goulf. 142. S. C. 


2. Tf the Teſtatoz had acknowledged a Recoghizance with Con: 
dition fo2 Payment of a leſs Sum at a Day to come, the Execu- 
to2 ma 5 this Recognizance in Bar of an Action of Debt up- 
on an > ligation, tho” the Oay of Payment by the Condition of 
the Recognizance be not pet come; becauſe this is a Duty pꝛeſent⸗ 
ly, and certain in as much as the Condition is fo2 the Payment 

le) Bridg. 29, Of Money. Trin. 14 Jac. B. R. between (e) Robſon and Francis 
80. 8. 2 and n greed. | 


S. P. ſeems to 


be agreed. 1 Rol. Rep. 405. S. C. 


3. But if the Condition of the Becognizance be fo2 Payment of 
1001. to an Jnfant when he comes to his full Age, this Reconnt- 
zaͤnce during the Infancy is not any Bar of a Debt upon an Dblt- 
gation; becauſe it is uncertain whether any Thing will be ever 
due upon the Recognizance, fo2 the Infant may die befoze his full 
Age, and then nothing ſhall be paid, Trin. 14 Jac. B. R. between 
90 Dy 79, (f) Robſon and Francis, dubitatur, - 1 


and two Judges againſt one for the Plaintiff. 1 Rol. Rep. 405. S. C. adjornatur. 


4. Ik the Teſtatoz acknowledges a Becognizance in Nature of 

a Statute Staple, of which the Oefeaſance is, that whereas the 

Conuſee and Teſtato2 were bound in an Obligation to B. a Stran- 

ger fo2 the Debt of the Teſtatoz, and as his Surety with Condi⸗ 

tion fo2 Payment of 1001. at a Day yet to come, it is granted by 

the ſaid Oeteaſance, that if the Teſtatoz, his Executoꝛs oz Aﬀligns 

pay the 1001. to B. at the Dap, then the Statute ſhall be void, 

and tho” this be a collateral Sum to be paid to a Stranger to the 

ALS, Statute, and not to the Conuſee, and ſo no Duty to the Conn: 
Fol. 926. (ee, and perhaps the Heir of the Teſtato2 will pap the Money at 

the Day, pet in as much as it is fo2 the Payment of Money cer: 
tain, fo2 which by Jntendment the Executoz will be charged, the 

Erecuto2 may plead this Statute in Bar of an Acton of Debt 

upon an Obligation befoze the Day of Payment comes. Paſch. 

e) Cro. Car. 10 Car. B. R. between (g) Goldſmith and Sidnar per Curiam, but 


302. 8. C Judgment was given fo2 the Platntiff foz a Fault in the Plea in 


+ Pp. a- Par, Intratur Mich. 9 Car. Rot. 432. 

greed, tho AS 6 | | | 

- Er was given for the Plaintiff, for a Fault in the Plea, —— A Recognizance in Chagcery muſt be paid 
fore a Debt on Bond. Vaugh. 103. 


I 5. Where 


0 
0 
{ 


: —— OR 
nt. A. —— 
— 


* 


Executor. 393 
5. Where there are two Debts on Specialties, and ok one 

the Day of Payment is paſt, and of the other the Day of Pay⸗ 

ment is not come, he cannot pay this Debt of which the Day of 

Pen is not come befoze the other. Dr. and Student 57. b. 

9 E. 4. 13. + 1 

6. (a) If there are ſeveral Debts due to ſeveral Perſons by () Co fac: 

Obligations 02 by Contraits, and fo2 one of the Debts (b) an Ac- 9. 8. b. 

tion is bought, the Executoz, Adminiſtratoz oz O2dinary cannot (©) ® 9ig- 

pay the other Debt fo2 which no Acton is brought. Dr. and Stu- TY 

dent 77. D. 28, 29 f. 8. 32. pl. 2. D.6, 7 El. 232. pl. 5. (:) 48 E. 3. 21. b. of the King's 

Kelleway 21 H. 7. 74. per Frowick. | Bench. 


. 2 Vern. 300. 
(c) Fitz. Adminiſtrator 18. S. C. Br. Adininiſtrator 14. S. C. 


7. So if an Aﬀion brought againſt an Erecuto2 abates by a 
Plea, that he is Adminiſtrato2 and not Executoz, and after an⸗ 
other TUrit is bzought againſt him as Adminiſtrato2 (d) by Jour- (d) Fer this 
neys Accounts, he cannot after pay other Debts between the two dd Seen 
Aitions bought befoze this Debt, fo2 he ought to plead fully ad- 6 cs. 1 
miniſtred the Oay of the firſt Writ bought. (e) 48 E. 3. 21. b. (e) Fitz, Ad- 


miniſtrator 


18. S. C. Poſt Letter T. pl. 3. S. C. which vide with the Notes there. 


8. Ik there are two Actions bꝛought againſt an Erecuto2, one by 
A. and the other by B. the Erecuto2 (t) may pay that Debt of (f) I ſuppoſe 
which he had firſt Notice of the Action brought, tho' this CUrit chis mutt be 
was laſt purchaſed, | intended be- 


ON | fore he hath 
Notice of the other. Moor 678. pl. 926. 173. pl. 306. 1 Leon. 312. 2 Leon. 60. 


| Judgment to any . 9% . 
of them, who hath an Action depending, tho' his Action was Sid. 2 
bꝛought after the others. Dr. and Student 77. b. Kelloway 21 H. J. Kelw. 74. b. 


Moor 173. 


County than where the Teſtator and Executors inhabited, it is not ma- Mod. 115. 


terial. Mich. 42 £9.43 Eliz. between Littleton and Hibbens, Cro. Bliz. . Exe⸗ 


793. adjudged. cutoꝛs ſhall 


. Eo foz Want of Notice, vide Kelw. 51. a. Moor 37. pl. 122, 
12. Debts, by Bond ſhall be paid before Debts by ſimple Contract. 
8b K r 

13. So if the Condition of a Bond be to pay Money at a Day not 
yet come, it ought to be paid before a Debt by ſimple Contract. Tin. 

33 Car: a. between Leman and Fake, 3 Lev. 37, adjudged. | 

14. Executors may pay Statutes or Bonds in which they were jointly (k) Cro. El. 

and ſeverally bound with their Teſtator. Mich. 25 Car. a. between Rogers 315. 

and Dandens, 1 Mod. 165. per Curiam, and ſaid it was common for Exe- 

N e 5 H | cutors 


hs. * 4 


be excuſed. . 
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Executor. 


cutors, upon Plene adminiſtravit pleaded, to give in Evidence Payment of 

ſuch Bonds, and that ſometimes ſuch Perſons were made Executors for 

their Security. | 

Ard 15. (a) An Executor may pay a Debt upon ſimple Contract before a 

(3) nd. Bond of which he had no Notice. Trin. 2 Fac. 2. between (b) Horman 
1 Mod. 179. and Harman, 3 Mod. 115. agreed per Curiam, but ſaid no Judgment was 


* 


Vaugh. 94. given. 


1 Sid. 220, Fing. 78. and vide Cro. Jac. 535. 2 Vent. 360. (b) Comb. 35. S. C. and ſaid Judg» 
ment was given foz the Plaintiff, | | 


16. Executor ſued for Rent due in the Life of the Teſtator, on a Pa- 
(e) But on rol Leaſe, cannot thereto (c) plead a Bond entered into by the Teſtator, 
tuch Bond and that he hath not Aſſets ultra, c. Paſch. 2 Will. & Mar. between 
to himlelt (d) Newport and Godfrey, 3 Lev. 267. adjudged, and that Judgment after 
Nh a. affirmed upon a Writ of Error in the Exchequer Chamber, and. by Holt 
ed. Salk. 326. Chief Juſt. and all the Court, the Contract remained in the Realty not- 
— A Debt withſtanding the Term was determined. | 


by Dpecial- | | | 
ty is equal, but not ſuperioz to a Debt foz Bent, Salk. 326. Wentw. Off. of Exec, 209. Poſt Letter G. 
Pl. 3. vide, and the Notes there, (d) 4 Mod. 44.5. C. adjudged, 2 Vent. 184. it appearing by 


the Bepozt in both theſe Books, that the Leaſe was determined in the Life of the Teſtatoz. Comb. 
183. 8. C. adjudged, 


17. If an Executor pleads ſeveral Judgments, and the Plaintiff con- 
feſſes the Plea to be true, and prays Judgment of Aſſets in futuro; if 
Aſſets after come to the Hands of the Executor, he may ſatisfy the 
Judgments pleaded, for the Judgment of Aſſets de futuro is only to be 
paid after the other Judgments. Trin. 13 Will. between Parker and At- 
field, Salk. 3 12. per Curiam. 


th. Fs | 
— — 


00 wes (R) Judgments (e) in the Life of the 
for the Plain- | | | 

tif at the Ni | i Teſtator. 800 7 

{fi pꝛius, the | N ern 
N te 1. [Fa Pan acknowledges a Statute to one, and after another 
Day in Bank, 1 recobers a Debt againſt him, and after he dies, (f) the Exe⸗ 
and according Cuto; ought to ſatisfy this Judgment befoze the Statute, (g) be- 
to the Statute CRUE it is MINE worthy, for in a (h) Scire, facias againſt him upon 
2 To de. the Judgment, it is no Plea to2 the Executo? ta plead the Statute 
ment i enter. ACknowledged by the Teſtatoz befoze-the Judgment. Mich. 32; 33 
ed againt El. B. R. between (i) Bond and Bayly adjudged, and there it is 
him, 58. ſatd, that Faſch. 32 El. B. between (4) Conny and Baron adjudged. 
bought to ; | | bY GQ- 1 577 f 
. a Judgment in the Li | 
6 Mod. 144. —— But as to a Judgment given by Force of 8 & 9 Will. 3. againſt an Executor whoſe Teſta- 
tor died r- an interlocutory, Judgment againſt him, vide Smith and Hannan, 6 Mod. 142, Salk. 315. 
and vide Salk, 42. (f) But yet if the Goods of the Teſtator are taken in Execution upon the Stature, this 
being without the Conſent of the Executor, and no Act or Folly in him; in a Scixe facias brought upon this 
Judgment he may plead it. 2 And. 157, 158. Where paid by Executor pending a Writ of Error upon the Judg- 
ment. Bede and Beerlock, Yelv. 29. Cro. El. 734, 822. 2 Brownl. 30, 81, 82. But vide Wentw. Of. of 


Exec. 196. 4 Mod. 248. 6 Mod, 1 44. (g) 4 Rep. 60 a. 5 Co. 29, b. (h) Whether in Debt 
brought upon the Judgment it be a good Plea. 1 Brownl. 101. Gometſal and Ask, dubitatur. Velv. 133. N. 


Dyer 80. a. (i) 1 Leon. 328. S. C. adjudged, 3 Leon. 270. S. C. adjudged. (k). 1 Leon. 329. 8. C. 


2. Ik a Pan recovers a. Debt again B. and arter B. acknow⸗ 
ledges a Statute to C. and after makes his Executoz, and dies, 
the Trecuto2 ought fürſt to ſatisfy the Judgment, and not the Sta- 
tute which became due after the Death of the Teſtato?, kor the 

0 4 b * 


Judg⸗ 
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fe of the Teſtator. Bzunet and Holden, Raym. 210, 1. Levin. 297% 1 Mod. 6. 


the — — ** 


Executor. 395 


Judgment is moze high. Dubitatur Hill, 42 El. B. R. between (a) (a) Cro. El. | 


Beerbrook And Read. : 73% 822, 


Yelv. 29. S. C. 2 Brownl. 39, 81, $2.S. C. 2 Ard. 157, 158. S. C. 4 Co. 60. S. C. cited, 5 Co. 28. b. S.C, 
cited, and bide Wentw. Off. of Exec. 196. 


3. If A. recovers againſt B. and after C. recovers againſt him,. 
and after B. dies, his Erecuto2 may ſatisfv which of the Judg⸗ 
ments he pleaſes, ſcilicet, the later Judgment if he will, fo2 they 
are all one as to him. Trin. 12 Jac. by Nicholls. 
4. There is no Precedency between one Judgment and another (b) had (b) But it 


againſt the Teſtator, and Priority of Time is not material, (c) but he there be two 


which firſt ſues Execution muſt be preferred; tho* before Execution ſued — 
the Executor may pay which he will firſt; yet if each brings a Scire fa- aint p<. 


cias, the Executor (d) may confeſs the Action of which he will firſt, tho' @xecutoz, 


one Scire facias was brought before the other. Wentw. Off. of Exec. 197. that Judg- 
| ment which 


was firſt given ſhall be firſt executed, 1 Leon. 329. 3 Leon. 290. (c) 1 Leon. 329. 3 Leon, 279, 
d) Ante Letter Q. 10. | 


3 Sad 


(S) What Debt ought firſt to be ſatisfied 
by them, and what not, (e) without a 


. e) 1 Sid. 404. 
L291 dead it had 
; been held, 

. Judgments in the Life of the Teſtator. that where an 


| Executor was 
1. CD much of the Goods of the Teftato?, that are (f) ſufficient . =, 
5 fo2 his Funeral may be imployed to ſuch (fe before Debts o? N 


— 


Legacies paid. 37 H. 6. 30. 28. K 
3 he might have 
abated the Writ, and did not, but ſuffered Judgment, it was a De vaſtabit, tho' then held otherwiſe. 1 Sid. 


408. and for this vide Further and Further, Crs. El. 471. 1 Brownl. 18. 2 Brownl. 185. Vaugh. gg. 100. 


1 Vent. 199. (ff Uide infra pl. 6. 


2. It ſeems that Rent reſerved upon a Leaſe which becomes dtc 
from the Executoꝛs, if tt became due in the Time of the Execu⸗ 
toꝛs, ought not to be ſatisfied befor Judgments; oz other Debts 
of the Teſtatoz, fo2 this fs the pꝛoper Debt ok the Executors; fox 
the Aﬀton ſhall be bzought againſt them in the-Deber and Deriner, _ 
as in (g) Hargrave's Cale, Co. 5. | (g) For this | 

4 Y ” 4 7ty, oh ' — To. mob $55 47 7 * 1 M 7 * b , and-the' 
Lal . MS Notes upon it, vide my ſecond Part, 504. pl. 10. 


£ 


3 ch) But it ſeems otherwile of Arrears incurred in the Lite ok (b) 2 Vent. 
the Teftatoy; but Quere'this; fox Niaſter Old fäld to nie, that it 154; is 
had been reſolved the contrary, becauſe it is real, for (i) 11 H. 4 _ pi, 


79. b. Acceptance of an Obligation, fo2 it does not extinguich it, os. of Exec, - 
pipe! 1H oer 70 RW 1 209. between 


therekoꝛe higher. | 4 Ber b 


Obligation and a Debt for Rent, or Damages upon a Covenant broken, there is no Difference or Priority, 
but it is at the Executor's Diſcretion to pay which he will firſt, as if all were by Bond, and vide Style 6 
Salk, 326. (i) Br. Debt 64. S. C. Fitz. Bar. 185. S. C. 


4. A Judgment in the Life of the Teſtato2 ought to be ſatisfied 
befoze any Debt, fo2 if the Executo2 ſuffers a Judgment againſt 
him at the Suit ok another, and Execution, it is a Devaſtavir if 
he had not ſufficient, 21 E. 4. 21. b. | | 

| s. The 
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JJ ene 5 IOEOOUEOT: 
5. The Law i the ſame if the Teftato2 be ſndebted of Recs 
to the King, this is in Nature of a Judgment, and therefoze it 


4a) Br. Prero- ought to be firſt ſatisfied. (a) 21 E. 4. 21. b. 


gative 71. . : 
S. C. Poſt Letter U. 6. which vide with the Notes there. 


"—_ „ü Ye 1 


(b) Vide ſu- 


ben l. 1. the Deceaſed are to be allowed of the Goods of the Deceaſed; before 


In any Debt or Duty whatſoever; for that is op prum or Charitativum. 


(c 

Dtrittneſs 3 Iuſt. 202. 

no Funeral ie We 
Expences arc allowable againſt a Credito:, except ko: Coffin, Binging the Bell, Parſon, Clerk, 
and Bearers, but not foz Pall oz Oznaments. Salk. 296. — Per Comb. 342. Holt ſaid 101. was 
enough to be allowed foz the Funeral of one in Debt, (Q. Ik it ould not be 105.) foz it was ſaid 
Baron Powel in his Circuit would allow but 11s. 6d: in the kike Cafe, which he ſaid was all the 
neceſſary Charge. 


(d) But fo: 7. (d) A Decree in Equity obliges Executors in equal Degree at leaſt 
this vide with a Judgment at Common Law. Paſch. 5 Will. & Mat. between 
x Rol. Rep. Shaftoe and Powel, in Scaccario, 3 Lev. 355. by three Barons agaiuſt one. 

86. Style 38. 

Salk. 507, — Pending a Duſt in Equity againſt him, oz after a Decree quod computet, an Exc 
cutoꝛ map pay another Debt of higher oz as high a Nature, but this muſt be intended where he hath 
legal Aſlets, but if he hath equitable Aſſets only, a Court of Equity will not indemnify him, and 
ſuffer him to pꝛejudice and diſappoint the firſt Suitoz. Salk. 507. and vide 1 Vern. 369. 


— 1 8 i th 1 rt . —_— 


_— 


(T) Judgments in their own Time. 


| x. I a Man bzings Debt againſt an Executoz, and pending this 
(e) For this another bzings Debt, and the firſt recovers, (e) he ſhall be 


vide ſupꝛa firſt ſatisfied. 9 H. 6. 58. 
Letter K. 6. | 


and the Notes there. 
Where the Action is bꝛought. 


| 7 2. (f) If an Aﬀton be brought againſt an Executoz in another 
Pibbin's County than where the Executoz lives, befoze Notice that the Ac⸗ 
Caſe, Cro. tion is bꝛought, he may pay the other Debts, becauſe it is 

El. 793, and other County. 2 H. 4. 24. b. Curia Com. 279. 


312. 2 Leon. 60. Wentw. Off. of Exec. 2009. 4 | £ ; | 
(8), Alpzich 3. (g) Jf an Action of Debt be abated by an Executoz, in a new 


ang, wairhal Ackign by Journeys Accounts, he ought to plead fully adminiſired 
Jac. ;79. the Day of the firſt Urit purchaſed (therefoze he cannot pay any 


2 Rol. Rep. Debt mean between the Abatement and new Writ). (h) 48 E. 3. 21. 


187, _ (i) 2 H. 4. 21, 
209. an 
vide Winch 82. Hob. 248. 


ter Q. pl. 7. 8. C. (i) Fitz. Journeys Accounts 4. S. C. Br. Journeys Accounts 8. S. C. 


4 ) Executors, 


* 
— 


6. (b Funetal Expences, (c) according to the Degree and Quality of 


n an. 


(u) Fitz. Adminiſtrator 18. S. C. Br. Adminiſtrator 14. S. C. Ante Let - 


6. 
with 


Clet 


Who 

Judgn 
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rogati 
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() Executors, Adminiſtrators. 


„ INEbt ko: Wages by a Servant within the Statute. of La- 
D bourers, ſhafl be paid befoze ſiniple Contract, (a) as it (% But ©, 


ſeems to me. and vide 
39 12 | Wentw. Off. 
of Exec. 174, 175. Moor 698. pl. 071, 
Contract, 
2. (b) Debts upon ſimple Contract are to be paid befoze Lega- (b) 1 $i. 
cies. Co. 9. Pinchon 90. b. Ik 333.S.P, 


3. Dr. & Student 78. They are to be paid befoze Legacies in 
Conſcience, but it ſeems to the Doſtoz, and not denied by the 
Student, that if he pays the Legacies firſt, there is no Remedy 
fo2 the Deb tee. E 

4 I, if a Debt upon ſimple Contract be to be paid after a 
2 02 * by a Servant who is not within the Statute of 

5. 37 H. 6. 3o. Per Priſ. Debts are to be pafd befozxe Legacies, | 
21 E. 4. () 23. b. 2 H. 6. 16. | „ n (c) W 
| 88 124588 - . this is mi- 


5 printed in the Original, and ſhould be 21. b. which vide Br. Adminiſtrators 37. 


6. (d) Debts to the King by Matter in (e) Deed, are all one (d) If there 
with Debts of a common Perſon, and of them the Executoꝛ hath be judgment 
Eletton to pay which he will firſt, (f) 21 E. 4. 21. 50 an . on 

i of s , C. 
who dies, and after another Obligee of ÞY, aſſigns his Bond to the King, the Executors of I. may — the 

Judgment, and it will be good againſt the King, in Reſpect the Debt due to the King was not upon Record be- 

fore the Death of the Teſtator. Lane 65. per Cur'. (le) In the Original it is in fait, f) Br. Pre- 

rogative 71. S. C. Ante Letter 8. 5. S. C. * ee 
(1 | | | FEISTY $03. i 
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(X) What Debts ought to be firſt paid 
_ + 5-2 -. 1: Hefore: Legacies! i 


„Js Man binds- himſelf th an (80 Obligation ta perkoꝛm a AA 
certain Thing, and deviſes ſeveral Legacies, and dies, leav⸗ . 
ing but ſufficient to ſatisky the Dbligation it it thall come ta be (J Ecles 
foxfeited, yet this Obligation 755 not be any Bar of. the Lega- and Lambert 
cies, berauſe it is untertain whether the Obligation ſhall ever come I. P. upon a 
to be foxfeſted, (h) but the Executoz thall make a conditional De- Morena": not 
livery of the Legacies, viz ik the Obligation be recovered againſt 


no judgment 


him, the Legatee ſhall redeliver the Legacy. Hill. 38 El. B. R. in by Reaton of 


(i) Necton and Sharp's Tale, — a Fault in the 
Declaration. 
All. 38, 39. Style 37, 54, 73- (h) Allen 40, 41. —— If Spiritual Court goes about to compel Pay- 


ment of a y without Security to refund, a Prohibition lies. 1 Vern. 93. li) Moor 413. pl. 568. 
S. C. Ow. 72. S. C. Style 56. S. C. cited, and vide. 


2. So if a Pan bein 


Under-keeper of T.udgate binds himſelf in 


an Obligation to the Sheriffs to keep all Pꝛiſoners ſafely, and alſo 
to ſave them harmleſs-from all Eſcapes of Pꝛiſoners to be com- 
mitted to them during their Sherilaieies, and after he it 


398 | Executor. 


. 
e _ 2 3 1 


Duloner to eſcape, by which the Debt is recovered againſt the 

heriff in a Crit of. Eſcape, and fo the Obligation is fozfeited, 

et if he gives ſeveral Legacies, and dies, not leaving ſufficient 

Aﬀets but to ſatisfy the Obligation, the Erecuto2s ſhall not bar 

the Legatees by this Obligation forfeited, becauſe it map be that 

the Sheriffs will not ſue them upon the Obligation, but they ſhall 

deliver the Lenacies conditionally, viz.” ik the Sheriffs recover 

(a) Cro. Eliz. againſt them, they ſhall redeliver the Legacies, Hill. 38 El. B. R. 
456, 2 between (a) Necton and Sharpe. 


ed, the Bond not being forfeited. Ow. 72. S. C. adjudged, Goulſ. 141. 8. C. very ill reported 


* 


— 


-y a * — — 
* 
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: 


Judgment. 


(Y) In what Caſes the Judgment ſhall 


- 
. 0 


boni proprus. 


(b) For this 1. (b) 1 a Man recovers a certain Thing as a certain Debt, oz, 

vide Palm. &c. and beſides this Damages fo2 the Detinue, oz other⸗ 

279- wiſe, there the Judgment ſhall be fo2 the Damages, de bonis teſta- 
toris, ſi, &c. ſi non de bonis propriis. Co. 8. Ma. Shiply 134. 34 H. 6. 

(e) Fita. 23. b. 21 H. 6. 1. (c) 33 H. 6. 24. 

4 a | 1 


Judgment 38. 
S. C. Br. Executors 18. S. C. 


2. Tf a Man recovers Damages in Detinue againſt an Exe⸗ 
cuto2 foz a Detinue after the Death of the Teſtatoz, the Judg⸗ 
ment ſhall be fo2 the Damages de bonis teſtatoris, fi, &c. & fi non, 
&c. contra 14 H. 4. 29. b. 3 

(d) For ths 3. (d) Ik a Man recovers againſt an Executoz in an Ackion 
Rule vide where his Recovery is all in Damages, there the Judgment ſhall 
Palm. 279- he de bonis teſtatoris tantum. | ' el THF 1-1 

4. As if a Man recovers in a Quare impedit àgainſt an Executoz, 
where he makes Title in the Right of the Teſtato2 by Foꝛce of a 
koꝛged G2ant made to the Teſtatoz, the Judgment ſhall be de bonis 

teſtatoris tantum, ol here all is to be recovered in Damages (it 
ſcems the ſix Months ought to be paſt), 34 H. 6. 23. b. 


be de bonis teſtatoris, fi, &c. fi non de 


5. In Debt againſt thꝛee Executozs, if two are outlawed, and 


the Third pleads fully admtniftred, and Aﬀets are found, the 
Judgment. ſhall be againſt all fo2 the Debt de bonis teſtatoris, ann 


fo2 the Coſts againſt him that pleaded only, Mich. ) Jac. B. Par- 


rridge's Caſe, adjudged per Curiam upon Advice. 


es * "0 "OO 


2 againſt Executors. 


takes out | Megs X | | 
3 4 28 A Nation does not lie againct an Executoz and the Executo? 
he may be of an Executoz, fo2 this is repugnant, fo2 the Survivoz 


I:xecutor or Adminiſtrator, vide ante Letter B. under Title Executoz of his own Wrong, 


4 | ſhall 


00% Han Ee (Z.) BY what (e) Name an Action lies 


—— - 


— — —— 


* 
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1 Executor. 399 


3 Pres TT —_—z 


_—<y ww — ——Vyi — — 2 


hall have the Uthote; but if the Ererutol of the Exttutoz avmi, 
niſters with the other, an Action lies againſt both by thr Ne of 
Executo2s, (a) 39 U. 6. OR OE IO TT SOuy Tort" 


) Fitz. Exe 
is Br. Executors 99. S. C. Br. Joinder in Atom 8 2. S. C 


k #4 © 4 2 
. cutors 29.8. C. 
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(A) What (b) Ads or Pleas of one ſhall 


bind his Companion. 8 
(1.46 IVE 313 23 25 U3; 013! 14. — 
1. IN an Action upon the Caſe againſt four Erecutoꝛs upon a de, all not 
| d 
I P2omife made by the Teſtatoz, if one ok the Executoꝛs ac- 1 Cro. 
knowledges the Aﬀion, and the other Thyee [plead Non aſſumpfit, El. 318. 
their Plea ſhall be received, becauſe the Plea of that Erecuto2 | 
which is beft fo2 the Teſtatoz ſhall be received; but the Executoz 
who acknowledged the Action ſhall ercuſe himfelf from Damages 
thereby. Paſch. 13 Car. B. R. between Chaffe and Kelland, and 
others per Curiam, that the Pleas ſhould be received ; but; Quere. 
2. By the Stat. (c) 9 Ed. 3. cap. 3. In Debt againſt Executors, tho 
. 17 e) Foz the 
the Sheriff upon the Summons as to ſome of them returns Nibil, yet an Expoſition 
Attachment ſhall be awarded, and upon Nibil thereupon alſo teturned, of this Sta- 
the great Diſtreſs ſhall be awarded, and then he or they who firſt appear tute. Wentw. 
ſhall anſwer, and tho' ſome of them before appeared and make Default 1 
at the Day of the Return of the great Diſtreſs, yet he or they who firſt 55 3 
appeared (d) at the Return of the great Diſtreſs ſhall; anſwer; and if one appear: 
Judgment paſs for the Plaintiff, he ſhall have his Judgment and Execu- ing upon 
tion againſt them, who pleaded according to the Law (e) before uſed, _ 
and 5 all others named in the Writ of the Goods of the Teſtator, felled che 
as well as if they had all pleaded. Aae alle 59 or. :; Bled & 
* e e — tes ace ers WASIEIOIOT 
within the Dtatute, Cro. Car. 564. le) Jt ſeems that by the Common Law one Executoꝛ might 
confeſs the Action and bind the others, lo that they hould not be after admitted to plead any Diſ- 
charge, &c. foz as one Executox might give all the Goods, ſo by the ſame Buſt; he might by his Con- 
feſſion charge them, Kelw.22, 23. 1 Brownl. 78. 2 Brownl..186, 187, 274. - — But it an Executoz of 
his own-Wrong was ſued together with the rightful Executoz, his Fonte won ould not bind the 
rightful Executoz. 1 Brownl. 78, 2 Brownl. 186, 187. — When Executozs have appeared, if any 
one of them will confeſs the Action, this binds and concludes the reſt”; but ik one will plead one 
Plea, and the other another; ſome ſay that ſhalt be received which is beſt foz the Teſtatoz's State, 
Wentw. Off. of Exec. 140. 4131107 He” SAS SP. 099 en 
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(B) In what Caſes it ſhall. be given 
_ againſt, the Executors, and how, 
1. * Debt againſt an Executoz, if the Defendant } eads kully 
adminiſtred, if there are any Aſſets found in his Hands, tho 
it be not to the Ualue of the Debt, (f) yet the Plaintiff ſhall have (0 For this 
Judgment fo? all his Debt de bonis teſtatoris,” 17 E. 3. 66. b. udjudg⸗ vide 1 Leon. 
ed, 34 H. 6. 24. b. Co. 8. Ma. Sbipley 134. Trin. 12 Jac. B. K. he- 67. Godb. 


tween (g) Lee and Ridford adjudged. 270, 


£ ; 14 [4 CH | 1 4 344 | 


cdtoodſtreet, Cro. El. 592. Cro. Car. 167. Hut. 28. All. 35, 38. Wentw, Of, of Exec. 274. g) 1 Rol. 
Rep. 58. S. C. adjudged, and affirmed upon Error in the Exchequer Chamber. 


2. (a) But. 


* 
— 
in: 


f — 4 - — 
— . 


4+ ter 1% _— -- 


400 Zxecutor. 
(a) Gaudy 2. (a) But ik it be found that he had nothing in his Hands, 
and Ingham, the Jugend ſhall be quod querens nihil capiat * 1 he 
lane, hall not have Judgment of the Debt, fo2 he hath walved that ad; 
where Aſets Vantage by Taking of Iſſue, and Judgment is to be given upon 
in Part, and the Uerdict. 34 H. 6. 24. b. contra 33 H. 6. 24. Curia. 


where no 


Aſſets ſound. All. 375 38. but this Diverſity not taken, and vide Cro. Car. 373. 


(b)How Judg- 3. (b) In Debt againſt an Erxectito2, if he pleads fully admtnf- 
ment ought to fred, und the Plaintiff replies, that he hath Aſſets, and after the 
. Defendant relicta verificatione cognovit actionem, nec quin ipſe detinet, 


4 . — ** - N 
— — — — 
bl 


» 


vide Noyr 20. Upon which Judgment ſhall be given againſt the Defendant, but 


not that he hath Aſſets,” fo2 the Conuſante naturally extends only 
(c) Yet in the tg the Declaration which is of the Oebt, and (c) not of the Aﬀets, 
i but if the Defendant: will confeſs moze he may, but otherwfſe the 
ton, Salk. Confeſſion is but a -Otſavowing. his. Plea 'of Plene adminiſtravit. 


310. 6 Mod. (d) Hob. 240. between Bird ann Culmer. 


08. it was | | | | 45 ee ; 
held per Cur”, that if an Executor confeſſed or ſuffered Judgment by Default, he admitted Aſſets, and was 
eſtopped to ſay the contrary, and vide 6 Mod. 143. (d) Hob. fol. 178. S. C. 


4. Jf A. recovers Debt and Damages againft B. and after B. 
dies, and after a Scire facias to Have Execution is brought againſt 
four Perſons C. D. E. and F. as Executozs to B. and in the Urit 

tit is ſuppoſed, that B. made the faid four Perſons his Erecutozs, 
and all the four Perſons appear and plead fully admintſtred, and 
the Jury find that C. had rool. Aﬀets in his Hands, and D. 40 1. 
Aſſets in his Hands, and that E. and F. had no Aﬀets, in this Caſe 
the Judgment ought to be againſt all rhe four Perſons to recover 
of the Goods of the Teſtato2 in as much as they are all named 
 Exectto2s, and they ſo take it upon them and plead accozdingly. 


le) Cro, Car. Mich. 9 Car. Camera Scaccarii, between (e) Nevell and Delabar ann 
286. 8. F. gthers per Curiam, where the Judgment being to recover of the 
bor g. P. <0 Goods of the Deceaſed 1001. againſt C and 401. againſt D. and 
ee that the other Two. ſhould go without Day, ft was held per Cu- 
 *  riam to be erroneous, becaute it was not againſt all; but becauſe 
the Writ of Erroz to reverſe it, and firſt Judgment was bzought 
by C. and D. only without the other Two, it was held per Curiam 
the Writ of Erro2 ought to abate. But this Judgment was af- 
ter affirmed per Curiam, and the Writ adjudged good fn as ny 
as the two Plaintiffs in the TUrit of Erro2 were onky grieved 
by the Judgment, and the Judgment well given fn B. R. Intratur 

Hill. 7 Car. B. R. Rot. 198. | | 
5. In an Aﬀion of Debt againff two Erecutozs, if they plead 
ſeverally by ſeveral Attoznies fully adminiſtred, and the Jury find 
that one had Aſſets, and the other none, the Judgment ſhall be 
only againſt him who is found to have had the Aſſets, and that the 
other who had not Aſſets ſhalt go quit. Mich. 15 Car. in Camera 
Scaccarii, in a CUrit,of Erro2 upon ſuch Judgment in B. R. adjudg⸗ 
ed per Curiam, and the firſt Judgment affirmed accozdingly. Intra- 

| tur Trin. 14 Car. B. R. Rot. 1288. Bellew ane Juckleden. 
83 6. In an Action againſt two Executoꝛs, if one be waived oz out- 
lawed, and the other appears upon the Attachment in Banco, the 


Recoꝛd being artachiatus eſt, and the Plaintiff declares againſt him 


that appears, who pleads to Iſſue, and there is a Uerdi# fo2 the 
Plaintiff, the Er ſhall have Judgment againſt both of the 
Goods of the Occeaſed, and if not of Damages againſt him that 
pleads. Trin. 16 Car. B. R. between Chambertyn and Nicholls, ad- 
judged in a TUrit of Erro2 upon ſuch Judgment in Banco, and the 
Judgment affirmed accomdingly, | | i: +4500 


+: | 7. (a) If 


: Executor. 401 


7. (a) If in Debt againſt an Executor he pleads fully adminiftred, the 
Plaintiff may confeſs the Plea and pray Judgment de EN te atoris que 2 
ad mauus Defendentis in futuro pervenerint, Sc. and aſter dach Judg- Y, Shiply. 
ment upon a Suggeſtion of Aſſets, after come (b) may have 4 Scire facias, © = . 
Sc. Fin. 22 Car. 2. between (c) Noel and Nelſon, Went. 94, 95. adjudg- MP + hogs 
ed, and that Judgment affirmed upon a Writ of Error. cited in the 


cheſter and Web. Cro. Car. 373. it was denied to be Law, —— But vide Wentw. OF 8 = 
Cro. El. 59 22. (b) Foz ſuch Scire facias, vide Waterhouſe and Woodſtreet, Cro. Eliz. 592. Gibſon and 
Prank, 2 - a Wes * FA 4 72 * Cro. — 373. (e) 1 Lev. 296. S. C. adjudged, 
2 Saund. 226. 8. C. adjudged and affirmed upon Erroz brought in Partiament. 1 Sid. 448 S. C ad. 
judged, 2 Keb. 606, 607, &c. 8. C. c P 4-1-4 1 araanbgs 
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Tudgments againſt Executors. 
" (C) Judgments General. 


. 


i: (d) O3 Mountjoy. In an action upon an Aſſumpßt of the (i eavceice 


Adminiſtratoꝛ in Conſideration that Adminiſtration was and Collier 


committed to him, and that he had Aſſets to pay, &c. he aſſumed . *- Co. 
to pay the Debt due by the Teſtatoz, the Oefendant pleads Non 1 1 
aſſumpſit, and it is found againſt him, and a general Judgment gi- ai che Judges 


ven, and not de bonis defuncti. Co. 9. Bane 94. con. Pop- 
| N 
419. pl. 571. Court divided. — For this vide 1 Leon. Tags aal 


2. (e) If the Executoz pleads Ne unque Executor, &c. and he is 
found Erecutoz, Judgment ſhall be — to recover the Debt. w 
(f) 46 E. 3. 10. 1 R. gl. 3. fo; his falſe Plea. 9 H. 6. 44. b. (g) rt H. Ney 6. 
6. 8. 16 Hill. 12 Car. B. R. in a Writ of Erroꝛ Pfongbt there 1 Saund. 217. 
(h) Lien de Adminiſtrators between Creſwell and Green, and Judg- 0 Br. Exe. 
ment given to recover de bonis teſtatoris contra Brook, that it ſhouſd % 34.8.0. 


be a conditional Judgment. 11 H. 6. 16. b. in the Court of Lynn, n „ 8. c. 
reverſed fo2 theſe Cauſes; Intratur Hill. 11 Car. Rot. 234. (8) Br. Bebe 
178. 8. C. 


(h) So is the Origittal; Q. How to be tranſlated. 


3. So in an Action againſt feveral Etecutozs, and one pleads 
Ne unques Executor, &c. if it be found againſt him, the Judgment 
| ſhall be general againſt him to recover the Debt; (1) 46 E, 3. 3. (i) Br. Exe- 


4 cutors 34. 
S. C. Fitz. Executors 72. S. C. 


4. But if Aﬀets be found in the Hands of the other Erecuto? fo? 
art of the Debt, then the Judgment agatnſt the other who plead- 
d the falſe Plea, ſhall be to recover the Reſidue of the Debt, 
(k) 46 E. 3. 10. () 11 H. 6. 37. b. contra 17 H. 6. J. b. 16. b. (k) Br. Exe- 


cutors 34 


8. C. Fitz. Executor 72. S. C. (% Br. Debt 178. S. C. 


5. Nota, That in theſe Caſes, if ft appears to the Court as by 
the finding of the Jury, that the Executo? had not Aﬀets in his 
Hands, then upon ſuch falſe Plea the 7 ſhall be general; 
fo2 it would be in vain to give Judgment of the Goods ok the De- 
ceaſed, if he had, &c. when it appears he had not any, and ſo the 
Caſes above are to be intended, to fo ig 46 E. 3. 10. 

3K 6. If 
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Executor. 


* 


(a) Br. Exe- 


cutors G1. 


6. Jf fully adminitkred be pleaded in Debt, and found againſt 
the Erecutoz, the Judgment tfo2 the Damages ſhail be general, 
(a) 11 H. 4. 5. 11 H. 6. 39. f 


* 1 o 


8. C. Fitz. Judgment 68. S. C. 


7. So in Detinue the Judgment fo? the Damages ſhall be gene⸗ 


8. In an Acklon ok Debt againſt an Executoz, who pleads Ne 


| unque Executor ne unque adminiſtravit as Executor, and it is kound 
| 


(b) Cro. Car. 
SL 527: 


1 Jon. 417, 
418. S. C. 


* Fol. 931. 
AKK 


(e) Cro. Car. 
603. S. C. 
adjudged. 


againſt him, the Judgment de bonis teſtatoris, fi, &c. if not de bo- 
nis propriis, as well to2 the Debt as Damages and Coſts. Trin. 
15 Car. B. R. between Street and Wiſe in a Writ of Erro2 upon 
ſuch Judgment in Totneſs in Devon, and this aſligned fo2 Erro?, 
vet the Judgment affirmed per Curiam, becauſe ſo is the common 
Courſe. Incratur Hill. 14 Car. Rot. 751. 5 9 

9. In an Aﬀton of Debt againſt Baron and Feme, as Execu⸗ 
to2s of A. upon which Judgment is given againſt them by Nihil 
dicit de bonis teſtatoris, ſi, &c. und if not fo2 Damages and Coſts 
de bonis propriis, and after a Devaſtavit is returned againſt the De⸗ 
fendants, the Judgment ſhall be to recover the Debt, Damages 
and Coſts de bonis propriis of the Baron and Feme. Mich. 14 Car. 
B. R. between (b) Mounſon and Bourn, Hill. 14 Car. adjudged per 
Curiam after Arguments at the Bar, becauſe it is the common 
Courſe, tho' the Mike cannot p2operly Convert to her own ce, 
fo? ſhe may have Goods * as Executrir, tho' ſhe be a Feme Co⸗ 
vert, and perhaps the Þusband is charged only fo2 Confownity 
in Reſpeit of the Mike. | 

10. In Debt againſt an Erecuto2 fo2 Rent upon a Leaſe .fo2 
Pears incurred after the Death of the Teſtatoz, if the Plaintiff 
recovers, the Indgment ſhall be . 7 70 14 H. 4. 29. — 

11. Ik A. recovers againſt B. Debt and Damages, and after B. 
dies, and Adminiſtration is granted to C. his Wife, who waſtes 
the Goods, and after takes D. to PuSband, and a Fieri facias fs a- 
warded de bonis teſtatoris in the Dands of D. and C. and the She- 
riff returns Nulla bona, &c. and upon this upon a Surmite that 
they have waſted the Goods, another TUrit is awarded to the She- 
riff, ſi ſibi conſtare poterit per inquiſitionem, that they have waſted 
the Goods, then to warn them to ſhew Cauſe why Execution 
ould not be de bonis propriis, and thereupon the Sheriff takes an 
Inquiſitton, which finds this Matter, and refers it to the Court, 
whether the Hugsband and ite have waſted the Goods. of the 
Teſtatoz, and converted them to their Uſe, accozding to the Crit, 
0 not; upon this Special Batter returned the Court awarded 
Execution of the pzoper Goods of the Baron and Feme, fo2 the 
Sheriff had returned the Special Matter, and by that the Pusband 
was to be charged fo2 the Converſton of the Wife, Mich. 16 Car. 
B. R. between (c) Knight and Hilton and his Wife Adminiſtratrix, 
and Copping, adjudged per Curiam. n ny | 
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„ TF thete be u Recovery of @ Debt again an (a) Executo? by Where 
I Nil dicir, the Judgment ſhall be de bonis teſtatoris only. 25 againſt an 
N m, a ou 


de bonis of the ſirſt Teſlator only. 1 Leon. 68. 


2. Ik an Erecuto? pleads in Abatement, that another Executoꝛ 
adminiſtred not named, and it is found againſt him, the Judg⸗ 
ment ſhall be of the Goods of the Teſtatoz only, 11 H. 6. 8. dubi- 
tatur, 9 H. 6. 44. b. contra 7 H. 4. 13. 1 8 

3. Ik upon fully, admintſtred pleaded, it be found againſt the 
Executoz, Judgment ſhall be ot the Debt of the Goods of the 


Teſtatoz only. 7 H. 4. 13. 11 H. 4. f. 9 H. 6. 44. b. 11 H. 6. 8. 


4 In Debt againſt an Executoz, if he pleads a falſe Acquit- 
tance, and it is found agatnff him, pet he ſhall be charged de bonis 


teſtatoris only, (b) fo he dath not Eſtrange himtelt from the Till (b) In the Cas 


by this Plea, Contra 11 H. 6. 8. of Bull and 


gre e TL Wheeler, 
Cro. Jac. 648. and Palm. 3 14. it is ſaid that an Executor by no act or falſe Plea ſhall be charged de bonis 


pꝛopziis, but where he pleads Ne unque Gxecutoz, and eſtranges himſelf from the Will; and vide Palm. 280. 


5. In Debt againſt an Executoꝛ upon an Obligation made by 
the Teſtato2, if the Executoz denies the Deed, and it is found a⸗ 
gainſt him, the Judgment ſhalf be only de bonis teſtatoris. Contra 
17 E. 3. 20. 45. b. udjudged. „ 81 | ES ET | 
6. (c) In an Action of Debt againſt an Executoz, if the Defen- (J Bzace- 
dant pleads a Judgment had againſt him in a kommer Action v:idge au 
brought againſt him by another, and that he hath nothing in his el, 
Hands but to ſatisfy it, und the Plaintiff replies, that the Judg a diudged, 
ment was acknowledged by Covin to defraud the Creditozs, which; Leon. 67... 
is found accozdingly; - tho' this faiſe Plea is found agatiſt him, n Point 
yet the Judgment ſhall be only de bonis teſtatoris. Trin. 42 El. B. R. * ˖ 64 ti 
between Borret and Boyes adjudged. — 1 pear. . 
7. Ik a Pan recovers Damages againſt an Executoz oꝛ Admi⸗ 
niſtratoz in an Aﬀion of Covenant againſt him upon a Bzeach of 
avenue e Judgment ſhall be de bonis teſtatoris 
only,” becaufe he could not have p2evented it, and here the Duty 
is recovered. all in Damages. Mich. 37 El. B. R. between, Holt and 
Hore, agreed per Curia. 287765 
8. So the Judgment ſhall be de bonis teſtatoris only, tho' the Co⸗ 
venant was bone by the Erecuto2 02 Admfniſtrato? Himſelf; be⸗ 
cauſe all the Duty is to te recovered in Damages in this Ackion. n 
Mich. 37 El. B. R. in Holt and Hore's Caſe held. (d) D. 15 El. 324 ©0934 
34. adjudged, Mich. 21 Jac. B. R. between (e) Bridgeman and Co. jac.672. 
Lighrfoot d bjudged in a Crit of Erroz, and Judgment given in B. s. C. circa. 
de bonis teſtatoris, fi, &c. & fi non, &c. de bonis propriis reverſed, (e) Oe: Jac 
where the Caſe was, that the Leſſee fo: Years of an Advowlon 7 
granted the nert Avoldance * to' B. who covenanted, that if he Fol. z 
would grant this Pzefentation to any Body, the Lefſo2 ſhould , 
ave the Offer and Kekulal thereof, B. dies, and his Executoꝛ grants adjudged, | 
t to another without any Dffer made to the Lefſoz, upon which 8. C 
the Leſſo2 bzings an Action of Covenant againſt the Executoz, who :4uagea. 
pleads Non conceſſit, and it is found againſt him, and Damages 
givenz &c. and it ſeemed to the Court that this was * 
| | 2 
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keealance, and no Ai done by the Executoz. Hobart's Rep. 254. be: 
4% Hob. fol. tween (a) Collins ung Thoroughgood. adjudged, where the Bleach 
188. S. C. was koꝛ Mant of Reparation by the Executo :.. 38 
(b) Bull and 9. (b) In an Aſtion of Debt againſt an Executoz upon an Obit. 
wheeler S. P. Nation, ok which the Condition is ta perfomn Covenants, and a 
Cro. Jac. 647. reach aſſigned in doing a Thing oy the Erecuto? againſt a Co- 
audged, venant, and it is found againſt the Executoz, (e) tho'the Breach 
53+ of the Obligation was by the Executo? himſelf, get Judgment ſhall 
(c) But for be de bonis teſtatoris only. Hobart's Reports Caſe 362. between (d) 
this vive Caſtillion and Smith adjudged. 


of Exec. 280. Moor 69. pl. 188. Dal. 70. 1 Saund. 112. d) Hob. fol. 283. S. ©, Hut. 35. S. C. 


(E) Execution of it. 


1, I* an Execution iſſues to the Sheriff to levy the Debt of the 

Goods of the Teſtatoz, if the Executoz had ſold the Goods 

of the Teſtatoz befo2e the _ and had taken Money 

and other Soods fo2 the (aid Goods, the Sheriff cannot make 
Execution of his pzoper Goods, but ought to return it to the 

| Court. 2 H. 6. 12. admitted, contra 14 H. 4. 12. b. adjudged, 

e) Mounſon 2. (e) If 7 Banco a Judgment is given againſt Executors to recover 
and Bourn, a Debt de Loris Teſtatoris, and thereupon a Heri facias iſſues, and the 
I Jon. 417. Sheriff returns ulla bona, upon which an Entry is made in the Roll quod 


faid tobe 7ofatum eſt, that the Executors have ſold ſeveral Goods of the Teſtator, 
S. C. as this | 


of Pettifer, and converted the Money to their own Uſe, upon which a Writ is a- 


ſave that the warded to inquire what Goods were waſted, and the Sheriff returns an 
Executozs Inquiſition, by which found, that ſeveral Goods of the Teſtator to the 
upon the Value of the Debt, were . waſted by, the Executors, and thereupon a 
—_ Scire facias to ſhew Cauſe why Execution ſhould not be of their own 
ed, appeared Goods, and upon two Njhils Execution is awarded; this. is erroneous, 
and demur- for tho? the Inquiſition is falſe the Parties are without Remedy, and ir 
ed, * might be miſchievous to Executors who might not have Notice, the Ac- 
—4. — tion ſometimes being bro night in a foreign County. Hill. 45 Eliz. Petti- 


Judgment fer's Caſe, 5 Co. 32. adjudged in B. R. upon a Writ of Error i reddi- 


given de tone Executions only, and the Execution reverſed, but Judgment ſtood. 
bonis pro- i 

priis, — upon a Wirit of Erroz affirmed by the whole Court, and ſaid, admitting Pettiſer's Caſe 
Law, which they neither abſolutely affirmed noz diſaffirmed, pet this Caſe ſtands on good Reaſon. 
In Pettifer's Caſe, the Judgment was on Nihil returned, but here was Warning returned and an Ap⸗ 
pearance, and the Parties might have pleaded they had not waſted the Goods, ſo that it there was 
any Pzejudice it was by their own Default in not traverſing the Waſte; and the Tourt adviſed the 
Clerks to uſe this Courſe hereafter, as a good and legal Tourſe foz the Expedition of Juſtice and 
Execution, Cro. Car. 518, 526, 527. S. C. adjudged, and ſaid it differed from Pettifer g, and vide Gibſon 
and Brook, Cro. El. 859. Ow. 132, 133. Lit. Rep. 47. Palm. 280. 2 Sid. 103, 104. Style 56, 57. Skin. 
$5, 86. | ; 


3. But if Judgment is given againſt Executors, and upon a Heri ſacias 
nulla bona returned, the Plaintiff may have a ſpecial Writ of Heri facias, 
to levy the Debt of the Goods of the Deceaſed, & fi fibi conftare poterit, 
that the Executors have waſted the Goods, then de bonis propriis, which 
is agreeable with Law and Reaſon ; for if the Sheriff makes a falſe Re- 
turn, the Parties may have Remedy by Action. In Pertifer's Caſe, 5 Co. 
32. per Curiam. | + anger 
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Fer au ( NID C791. 393 i. gate in 1 | ».2 
(F) In what Caſes it ſhall be de boni, 
teftatorif, if he hath, ſi non de boni? 


1. TN Debt againſt Þusband and lte Executoꝛ in the Rinht of 
I the Wife, if Plaintiff recovers, and the Sheriff WR roar 

the Yugband hath converted the Goods, the Plaintiff walt have 

Execution de vonis propriis of the Pusband. 18 H. 6. 4. b. 

2. Upon a Judgment againſt Erecutozs to recover of the Goods 
of the Teſtato, it the Sheriff: returns that the Goods'are eſlolned, 
the Judgment ſhall be of their p20per Goods. 9 H. 6. 5% b. Curia. 

3. So, ik he returns that the Goods are waſted. 11 H. 6. 16. 25. b. 

4. Upon a Judgment of the Goods of the Deceaſed, if the She- 
riff returns that he had (auch Aſſets, but had waſted them, upon 
this Return the Judgment ſhall be of the Goods of the Decealed, 
if he hath, if not de bonis propriis. 11 H. 4. % ve 
5. Blit vide 2 HH. 6. 12 b. (a) a Capias awarded upon ſuch Re- 
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turn, and ſa Judgment abſolute of his proper -G00ds. | 11 H. 6. 7. b. Capias ad 


tiendum lies not againſt Execytars. but where a Devaſtavit is returned by the Sheriff, or that 


Satiska⸗ 


he returns they 


have no Goods of their Teſtator's. Moor 69, 70. pl. 188. Dal. 70, 71. 1 Browni. 50. Aldwoꝛth and Peet, 


Cro. Eliz. 530. | * 

6. Apon fully adminiffred pleaded, if 201. Aſſets be found, and 
Judgment thereon, and the Sheriff returns Quod non Haber Aﬀers 
in Balliva ſua, Judgment ſhall be de bonis teſtatoris, ſi, &c. if not de 
bonis propriis. 9 KH. 6. 9. bw „ WO 24tc) e 
J. So it he returus that they have not Aſſets within his Balli⸗ 
Wick, prout ei conſtare poterit. becauſe it appears in a Panner, 
that the Soods are eſloined, the Judgment fall be to recover of 
the Goods of: the Decealed, & fi 'vicecomiti- conſtare poterir, that 
they are efloined, de honis propriis. 9 H. 6. 88868. 
8. So it the Sheriff returns that he had nothing of the Goods 
of the Oeceaſed, upon a Suggeſtion made by the Plaintiff, that 
he hath aliened the Aſſets, he ſhall have a Special Writ, ſcilicer fi 
ita ſir, to make Erecution of his pꝛoper Goods. 11 H. 6. 8. 35. b. 

9. Ik a Man recovers Debt and Damages againſt an Executoz, 
he ſhall recover Damages de bonis teſtatoris, fi, &c. fi non de bonis 
propriis. Co. 8. Mary Shipiy 134. dubitatur. 3 H. 6. F. 

10. In alt Action againſt ſeveral Erccuto2s, if one pleads Ne 
unque Executor, and the other pleads fully adminiſfred, oz the like, 


and this is found againſt them, the Judgment ſhall be of the = 
Goods of the Deceaſed-againſt all, i non * de bonis propriis againſt - Fa. 534. 


him who pleaded Ne unque Executor, &c. contra 11 H. 6. 37. b. 

11. In an Action of Debt againſt an Erecutoz, if the Defendant 
appears at the Return of the Suminons, and makes Defence, & 
nihil dicit in barram, upon which Judgment is given againſt him 
by Nihil dicir, the Judgment ſhall be as to the Damages and 
Caſts de bonis teſtatoris ſi, &c. and if not de bonis praprus. Hill. 


14 Car. B. R. between (b) Mounſon and Bourn, adjudged per Cu- (b) Cro. Car. 
riam in a Writ of Erro2 upon ſuch Judgment in Banco, fo? this is 5:9- 5. © 


the uſual Courſe. Intratur. | 
12. Ik the Executoꝛ comes at the Firſt, viz. at the Return of the 
Summons, and acknowledges the Action, pet Judgment ſhall be 
given againſt him as to the Oemages and Coſts de bonis — 
_ 5 , 


— Wy ——_—} ut. 


Executor. 


ſi, Ne. N fi non de bonis propriis in the ſaid Taſe. (a) Mounſon any 
Bourne, Hill. 14 Car. held by Brampſton. 


„ but Delay, which is the Cauſe the Plaintiff ſhall recover Damages de bonis pro- 


priis, 1 Jon. 417, 418. S. C. but 8. P. does not appear. * 


13. I the Executoz at the firſt Day, viz. at the Return of the 
Summons, acknowledges the Aﬀton, and ſafth he hath not Allets, 
the Judgment ſhall be fo2 the Coſts and Damages de bonis teſtato- 
ris, ft it be true in the ſaid Caſe held by Brampſton. 

14. If the Executoz comes at the Return of the Summons, and 


pleads that he hath been always ready, and pet is; if it is true, 


the Judgment ſhall be only de bonis teſtatoris foz Coſts and Da- 
mages in the ſald Caſe of Mounſon, per Brampſton. to 

15. In an Action againſt an Executoz oz Adminiftrato?, if the De⸗ 
fendant pleads Ne unque Executor, no ever adminiſtred as Execu⸗ 
toz, and it is found againſt him, the Judgment ſhall be de bonis 
teſtatoris, ſi, &c. ſi non de bonis propriis fd his falſe Plea. | 

16, But ff a Man recovers Debt oz Damages againſt the Te- 
ſfato2, and after ſues a Scire facias againſt the Erecuto2 02 Admint- 
ſtratoz, who pleads Ne unque Executor, noz ever adminiſtred as 
Executo2, and it is found againſt him; pet the Judgment ſhall be 
only de bonis teſtatoris, becauſe he pꝛaps in the CUrit of Scire facias 
to have Execution of the Goods of the Teſtatoz, and therefoze 
againſt his own Pꝛaper he ſhall not have Execution of His pꝛoper 
yaa you Mich. 3 Car. B. between Waldron and Berry, adjudged per 

uriam. 

17. If in Debt on a Bond againſt Husband and Wife as Adminiſtra- 
trix, they plead Payment by her after the Death of the Inteſtate, ac- 
cording to the Condition of the Bond, and Iſſue being taken thereon, it 
is found for the Plaintiff, and Judgment given to recover debitum de bonis 
teſtatoris, & ſi non, &c. Damages de bonis ſuis propriis, tho? this be a falſe 
Plea of Matter in their own Conuſance, yet not eſtranging them from the 
Inteſtate, the Judgment for the Debt ought to be de Bonis teſtatoris, and 
as to the Judgment for the Damages, tho* objected a Feme Covert could 
have no Goods, yet the Husband being only charged in Reſpect of her, 
and ſhe might have Goods if ſhe ſurvived, which might then be taken in 
Execution, the Judgment is good. Mich. 5 Fac. between Fobns and A. 
dams, Cro. Fac. 191. adjudged. | | 


4 Aluiniſfration. 


* 
— , 8 . 47 
1 8 : 
9 » 


* kn A. 


— 


Executor. 407 


Adminiſtration. 
Upon the Statute 21 Hen. 8. cap. 5. 


1. By 21 H. 8. c. 5. Adminiſtration (a) ſhall be (b) granted to the (c) a) But if 
Widow of the Inteſtate, (d) or to (e) his (f) (g) next (h) of (i) Kin, or granted to « 
both at the Diſcretion of the Ordinary, taking Sureties of him or them Stranger fr 


for the true Adminiſtration of the Goods, Chattels and Debts, and 15 yood till 
where ſeveral claim the Adminiſtration as next of Kin, being in equal —_— 


Degree, the Ordinary may accept one or more making Requeſt where done befoze, 


divers require the Adminiſtration. even pend- 
| | 1 13 ing a Cita- 

tion to repeal it, are good. Packman's Caſe, 6 Co. 18. b. Cro. El. 459, 460. Moor 396. Pl. 507. but 
vide 1 Brownl. 1 (b) When granted the abſolute Intereſt in the Goods of the Jnteſtate is veſt» 
ed in the Adminiſtratoz, and the Dzdinary harh nothing moze to do, and he cannot now as fozmerly 
repeal the Adminiſtration at his Pleaſure. Levanne's Caſe, Cro. Car. 201, 202. adjudged, 1 Jon. 228. 
adjudged, Slawny's Caſe, Hob. 83. Moor 864. pl. 1191. Hugh's Cafe, Cart. 125. with a long Ar⸗ 
gument thereon, —— But that upon this At he was not bound to diſtribute the Surplus remaining 
after Funerals and Debts paid. Winch 11. Noy 24. 1 Brownl. 32. Hetl. 134. Cro. Car. 62. All. 56, 
Palm. 517. March 13, 93. Raym. 499, 5co. 1 Lev. 233. Cart. 125. Lit. Rep. 21, 37. Style 102, 439, 456. 
— And that an Adminiſtration being well granted, accoꝛding to the Statute, cannot be repealcd 
without Cauſe, as Lunacy, vide Price and Parker, 1 Lev. 157. 1 Sid. 280, 8. Offley and Beets, 1 Lev. 
186. 1 Sid. 293, 370, 371. 2 Keb. 63, &c. and vide. Cro. El; 163. All. 36. 2 Brownl. 119. Style 10. 
Latch 68. Skin. 155, 156. 2 Show. 486. 3 Mod. 23, 24, 90. —— But may foꝛ juſt Cauſe, as if after 
granted the Adminiſtratoz becomes a Lunatick. 1 Sid. 372, 373. -— So where granted irregularly 
02 inverſo ordine. 1 Lev. 305. —— So it granted to Husband and Wife, where it ſhould have been 
to the Wife only, Brown and Wood, All. 36. Style 74. Do if granted by Fraud oz: Durp:iſe, 
Fitzg. 303, 304. (e) By preferring the Wife and Childzen to the Adminiſtration, the Statute 
imitates the Mind of the Inteſtate, to pzefer thoſe that it is like he would have preferred it he had 
made a Will, by giving them the Pzofit, and not only the Labour in getting in the Effefts, &c. 
Hob. 83. per Hobart. d) To the one oz the other at the Elettion of the Dxdinarp. Fortree and 
Fortree, 1 Shor. 351. 1 Salk. 36. and Comb. 289. 2 Vern. 125. -— Dz Part to one and Part to the 
other. 1 Salk. 36. — But after granted to one, he cannot revoke it, and grant it to another. Sir 
George Sands's Cale, 1 Sid. 179. Raym. 93. le) Where to the next of Kin of the Rellduary 
Legatee, and not of the Inteſtate. Dyer 372. a. 1 Jon. 225. 2 Rol. Rep. 159. 1 Sid. 281. Dee Thompſon 
and Butler, 2 Lev, 55. 1 Vent. 217, 218. 3 Keb. 23. and Fitzg. 206, 207. Wentw. Off. of Executors 50. 
Raym. 500. — Dz to the next of Kin to one who dies inticled to the whole Surplus of the Perſo- 
nal Eſtate of another upon the Statute of 22 & 23 Car. 2. Skin. 213, 222. (f) To the Father oz 
Mother as next of Kin, as it hath been often reſolved contrary to Br. Adminiſtrators 47, vide 3 Co. 40. 
2 Show. 307. — To the Gzandmother as nearer of Kin than the Tunt. Salk. 38, 281. (g) here 
Two are in equal Degree, it may be granted to either of. them. Style 48 1. — But if granted to 


one, and after repcaled, quia granted improvide, viz. within fourteen Days, it muſt be granted to the 


ſame Perſon again. x Sid. 293. (h) The Haif-blood-efteemed as near as the Whote, Brown and 
Wood, All. 36. Style 74. Caſes in Parliament 18. (i) It the next ot Kin be incapable, as if at- 
tainted 0z excommunicate, it maꝝ be granted to another, and after the Impediment is removed, re- 
pealed, and granted to him. 1 Sid. 373. | N 4 


2. And after laying a Penalty of 101. upon every Ordinary, Se. which 
ſhould Act contrary to the ſaid Statute, it is thereby further provided, 
that the ſaid Act ſhall not be prejudicial to any Ordinary, Ec. 8 tho an 


that he (x) may convent before him any Perſon named Executor in any 
Teſtament, to the Intent to prove or refuſe, and to bring Inventories; Echter 


and do every Thing concerning the ſame as they might do. before the hoy 
making this Act, Se. „ n e n — WM — 
and the Time appolneed elapſed, vet ik it appears there is no Occaflon foz it, os fox orher good Mes- 


ſons, the Ozdinary may diſpenſe therewith, Raym. 470. and. vide 5 Mod. 247: 2 


(a) Diſtribution. | 
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Gee (a) Diftribution. 


3 Mod. 58. 


* K LIP IEN — — — — 


1. By the Statute of 21 H. 8. upon granting Adminiſtration, the Or- 
dinary was to take Security from him or them to whom granted, for the 
true Adminiſtration of the Goods, Chattels, and Debts of the Inteſtate; 

(o That tuch but the Ordinary could not impoſe any other or (b) further Condition 
Clauſe was in the Bond, as after Debts and Legacies paid to diſtribute the Surplus as 
fo: a long the Court ſhould direct, tho'ꝰ the Ordinary would pretend that the true 
4 Adminiſtration in the Act mentioned was to be extended as well to the 
— in their Diſpoſition of the Surplus as Payment of the Debts. (e) Sauning's Caſe, 


Bonds, and Hob, 83. per Curiam. 


the Oꝛdina⸗ 5 | . | 
ry to diſtribute accozdingly. Raym. 498. 3 Inſt. 150. 4 Inſt. 336. —— Till about 1 2 Jac. 1. and 
there was no Pꝛohibition befoze granted. 3 Mod. 60. (c) Moor 864. pl. 1191. S. C. but ſaid the 


Point being of great Conſequence adjourned. — But that ſuch Adminiſtratoz had by the Statute 
an Intereſt veſted in him, and could not be obliged to diſtribute the Surplus. Vide my Notes upon 
this Statute ante 407. | | NaF $i; 


(d) This 2. By (d) 22 & 23 Car, 2. Stat. 2. cap. 10. The Ordinary, (e) upon 
was a tem: granting Adminiſtration ſhall take ſufficient Bond from the Perſon to 


—— whom committed, with Two or more able Sureties, according to the 


for ſeven Value of the Eſtate conditioned, that the Adminiſtrator ſhall make a 
Pears, but true and perfect Inventory of all the Goods, Chattels, and Debts of the 
dy 30 Car. 2. Deceaſed, and exhibit the ſame into the Regiſtry of, Ec. before, Ge. 


— .. ＋ and ſuch of them as ſhall come to his, or the Hands and Poſſeſſion of any 


kor ſeven other Perſon for him, ſhall (f) truly adminiſter according to Law, and 
moe, and make a juſt and true Account of his Adminiſtration (g) at or before, &c. 
vy the 1Jac. 2. and the Reſt of the Goods, c. which ſhall be found remaining upon 
e cue Account (the ſame being firſt examined and allowed by the Court) 
(e) Tho In⸗ ſhall deliver and pay to ſuch Perſon as the Judge by Decree (h) purſuant 


teſtate died to the Intent of this Act ſhall appoint, and if it after appears any Will 
befoze the was made, arid the Executor therein named exhibits. the fame in Court, 


— — requeſting that it ſhould, be allowed and approved; and being ſo, the Ad- 


Statute, miniſtrator being thereunto required, ſhall deliver up the ſaid Letters of 
ſuch Bond Adminiſtration in Court. 2% | . 1 
may be ta⸗-— TD 1 537.9940 | = 131 3 an 

ken and Diſtribution made. 2 Vern. 642. () This is intended in bzinging in his Accornt, and 
not in paping the Debts of the Inteſtate, and therefoze a Treditoz hall not take an Aſlignment of 
the Bond, and ſue it, and foꝛ Bꝛeach allign Mon⸗papment ok a Debt to him, oz a Devattavit commit⸗ 
ted by the Adminiſtratoꝛ, foz that would be endlels and infinite. 1 Salk. 316. 1 Lutw. 882, 884. but 
vide Vaugh. 96. g) He mult account accozdingly without Citation oz Suit, and this Account 
muſt be iu Court, and it he comes at the Dap and no Court is held, he all be excuſed. 1 Salk. 316. 
and vide 1 Salk. 172. Ay | 1 7 : 


91 ww * 


(i) But 3. — And by the ſame Act Ordinaries, Ec. (i) may call ſuch! Admini- 
1 Vern. 134- ſtrators to account, and order Diſtribution of what remains after Debts, 


— Flag Funerals, and juſt Expences allowed, (Kk) according to () the Laws in 


hath but a ſuch Caſes uſed, and the Rules after ſet down, ſaving to Perſons ag- 
— Juriſ--grieved their Appeal. | { oris 1 mm 

Di ion, And ; * ü 9 1 RRP ' n , W "x . 
there being no negative TWozds in the Act, a Bilt for Diſtribution p2operly lies in Chancerp. 2 Vent“ 
362. 2 Chan. Cal. 9 8 —— And indeed Where the Surplus of the Perſonal Eſtate foz Mant of Dif- 
politfon by the Will is diſtributable, there can be no Suit foz it in the Spiritual Court. 5 Mod. 247. 
having no Authozity when a Mili is made. Fitzg. 1265. (k) In making Diſtribution tefoze ble 
Statũte the Eceleſlaſtical Courts always obſerved two Rules: iſt, Repræſentatio in filiis fratrum & ſo- 
rorum tantum locum habet, ad ulteriores vero collaterales non extenditur. 2dlp, Where thcre are no Bꝛo⸗ 
thers oz Diſters Childzen, vocantur ad ſucceſſionem reliqui collaterales quicunq; in gradu ſint proximiores re- 
rotioribus excluſis. Raym, 506, ſo certified by ſeveral of the Dott 0:5, (1) The Canon Law, 
2 Jon. 93. 2 Ven. 170. 
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Executor. 
4. Saving the Cuſtoms of (a) London, Province? of ork, and other (a) As to the 
Places having known and received Cuſtoms. 1, $9703} third cd 
Jo" | of. which t 
Jnreffate had Power to diſpoſe, but did not, it ſeems to be liable to a Diſtribution within the Att. 
Vide Percival and Criſp, 2 Jon, 204. Skin. 26, 41. 1 Vern. 134, 305, 314, 315, 432, 465: 2 Vern. 274. 
— And by the Statute of x Jac. 2. cap. 17. foz determining ſome Doubts. ariſen, it is declared, 
that this Clauſe was never intended, noz ſhall be taken to extend to ſuch Part of the Jnteſtate's 
Eſtate, as any Adminiſtratoz, by Uirtue'only of being Adminiſtratoz by Pzctence oꝛ Reaſon of any 
Cuſtom, may claim to have been exempt from Diſtribution; but ſuch Part in the Bands of ſuch Þd= 


miniſtratoz ſhall be ſubjett to Diſtribution as in other Caſes within the Ait. 


5. By the fame Act the (b) (c) Surpluſage ſhall be diſtributed as fol- (b) Tho' an 
lows, viz. one Third to the Wife of the Inteſtate, rhe Reſt by equal Eltate * 
Portions among the Children of the Inteſtate, and ſuch as legally repre- nent ! 


CU 
ſent them if any of them be dead, (d) other than ſuch Child or Children Coectal vp 


(not being Heir) who ſhall have any Eſtate by Settlement of the Inte- cupant, ſhatl 
ſtate, or be advanced by him in his Life-time by Portions equal to the by 29 Car. 2. 
Shares of the other Children; and in Caſe any Child, other than the g. 


Heir (e) at Law, who ſhall have had an Eſtate by Settlement from the In- ST. 


teſtate, or be by him advanced in his Life-time by (f) Portion not equal Adminiſtra— 
to the Shares of the others, ſhall have ſo much as will make the Eftate —＋ and is 
of (g) all equal as near as can be eſtimated; but the Heir ſhall have an 3 fuggy 
equal Part without Conſideration of the Value of the (h) Lands which he made Aſtets 
hath by Diſcent, or otherwiſe, from the Inteſtate. toꝛ Pay- 
| LOR I | | 4 ment of 

Debts; yet it is not by this Att to be diſtributed. Oldham and Pickering, Carth. 376. Ind laid, that 
the Eſtate was not changed, but remained a Freehold, with which the Ecclefiaſtical Court had nos 
thing to do, Comb. 388, 389. adfudged, tho' Cheſhire, Who argued foz the Pꝛohibition againſt his own 
Dpinion, and that of Mz. Finch, wondered the Tourt gave Judgment ſo ſuddenly; and there is a 
Note by the Bepozter, that pzobably ſuch Eſtate would be diſtributable in Chancery, Salk. 464. S. C. 
adjudged. (e) Where an expꝛels Legacy is given to an Exccutoz foz his Care, and there is no 
Diſpoſition of the Surplus, the Executoz as to that is but a Truſtee, and it mult be divided as if 
the Teſtatoz had died Juteſtate, 1 Vern. 473. 2 Vern. 140, 361, 648, 649, 675, 736, and vide 5 Mod. 
247. —— Do if the Executoz vies befoze- Pzobate, and there is no Diſpoſition of the Surplus. 
2 Vern. 634. (d) Fitzg. 285. (e) Whether the poungeſt Don that hath Bozough Engliſh 
Lands deſcended to him be an Yeir within theſe Mozds. Vide Fitzg. 286. f) Where a Pꝛovi⸗ 
fon foz z#aiſing Money out of Land foz pounger Childzen, hail be an Advancement, oz not, Fitzg. 
285, — (g) So that what is brought into Hotchpot hell not go into the whole Eſtate, but 
only into the Share belonging to the Childzen, and not to augment either the Widows oz legatozp 
Part. 2 Vern. 274. (h) But where intitled to 5001. by Wirtue of a Covenant in his Father's 


Marriage Settlement, if he will have a Share of his Perſonal Eſtate, he muſt bzing this into 
Yotchpot, Phiney and Phiney, 2 Vern. 638. and vide Fitzg. 285. 


6. But if there be no Children or legal Repreſentatives of them, the 
Wife ſhall have a Moiety, and the Reſt: be diſtributed equally to the | 
next (i) (&) of Kin of the Inteſtate in equal Degree, and their Repre- (i) Wꝛothers 
ſentatives. 3 | 7 | Aud E 
K | Waätk⸗ 
blood in equal Degree with thoſe of the whole Blood, and the Diſtribution made acco2dingly. Smith 
and Tracy, 2 Jon, 93. adjudged, 2 Lev. 173. adjudged, 1 Vent. 307, 316, 323. adjudged, 3 Keb, 669. 
Kc. 1 Mod. 209. adjudged, 2 Mod. 204, 205. adjudged, Brown and Brown, Comb. 112. adjudged, 
Carth. 51, 52. adjudged, and where it had been ſaid in ſome Books, that one of the Yaif-blood ſhout 
not have a full Share, but only a Moiety, it hath been exploded as a Fancy. 1 Show. 1, 2. adjudged, 
and it was lo ſettled in the Cale of Wats and Crooke, upon an Appeal to the Youſe of Lozds, Caſes in 
Parliament 108. which vide there, with the Arguments and ſeveral Juthozities there cited, 2 Vent: 317. 
2 Show. 285, 286. 1 Vern. 404, 437. 2 Vern. 170. 1 Vent. 424. (K) 2 Wan having a Don and 
two Danghters, one of the Daughters died, and the Father intending £0 let his Don have the whole 
Advantage, renounced the Bomintſtration, and it was granted to the Hon, and the Difter after 
Cued foz a Diſtribution, tho? objeited ſhe was not intitied at the Death of the Inteſtate. Skin. 103. 


7. Provided no. Repreſentations ſhall be admitted among Collaterals | 
after (1) Brothers and Siſters Children, and in Caſe there ſhall be no (1) This is 
Wife, all ſhall be diſtribured equally among the Children, and if — — — 
| And Siſters ot the Inteſtate, Rayw. 496. Salk. 250. 1 Vern. 169, 233. 


52 NS. (a) no 
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(a) It but (a) no Child, then to the next of Kin in equal Degree, and their Re- 
on 2 preſentatives, as aforeſaid. 7 

d ; | 
tall have the Whole, tho' argued, that the Wozd Diſtribute implied moze than one; but foꝛ this any 
the Arguments — vide the Caſe of Palmer and Allicock, Skin. 212, 218. 3 Mod: 58. 2 Show. 407, 
486. Comb. 14, 16, 112. | p 


| 8. And to the End that due Regard be given to Creditors, no Diſtri- 
(b) Pet the bution ſhall be made till (b) after one Year after the Inteſtate's Death, 
Party inti= and every one to whom = Share ſhall be allotted, ſhall give Bond with 
tled hath ſufficient Securities in the ſaid Courts, that if any Debts owing by the 
— = = Inteſtate ſhall be after ſued for and recovered, or otherwiſe made appear, 
Share, ok he ſhall refund and pay back to the Adminiſtrator his ratable Part of ſuch 
altho' he dies Debts, and the Coſts of Suit and Charges of the Adminiſtrator by Rea- 


within the ſon thereof, to pay Debts ſo recovered after the Diſtribution. 

Pear, pet 

his Executoꝛ o Adminiſtratoz ſhall have it. Brown and Brown, Comb. 112. adjudged, Carth. 51, 52. 
adjudged, 1 Show. 225. adjudged, 1 Vern. 124, 126. and vide the Caſe of Palmer and Allicock, 3 Mod. 
59. Comb. 14, 16. 2 Vern. 274- 


9. Vet in all Caſes where the Ordinary uſed to grant Adminiſtration 
cum teſtamento annexo, he ſhall contiue ſo to do, and the Will of the De- 
ceaſed in ſuch Teſtament expreſſed ſhall be performed, as it ſhould if this 
Act had not been made. 

10. By the Statute of 29 Car. 2. it is (c) declared, that the ſaid Act 

(e) Whether of the 22 £9 23 Car. 2. ſhall not be conſtrued to extend to the Eſtates of 
— to Feme Coverts that die Inteſtate, but that their Husbands may demand 
befoze, vide and have Adminiſtration of their Rights, Oc. and recover and enjoy the 


2 Mod. 20, ſame as before the making the ſaid Act. 
21. and the | 
Arguments there, 


11. By the Statute of 1 Fac. 2. cap. 17. it is enacted, That if after the 


Death of the Father any of his Children dies Inteſtate without Wife or 
Children, in the Life of the Mother, every Brother and Siſter, and the 
Repreſentatives of them, ſhall have an equal Share with her. 


. Adminiſtration. 
(d) Where it (d) Repeal thereof. 


map be with- 
Out an . * . * « 
4 of 1. If an Admmiſtration be well granted, according to the Statute, it 


Kevocation cannot be repealed without juſt Cauſe, as Lunacy, Ec. of which the 
to be given Court here will judge, and therefore the Cauſe onght to be ſhewed par- 
yin» L-50 mh ticularly in the Pleadings, and if not, it will be intended for a juſt Cauſe. 
os otherwiſe, Hill. 16 & 17 Car. 2. between (e) Price and Parker, 1 Lev. 157. ad- 


1 And. 303. judged. 


— As by | | 
granting new Adminiſtration, Ow. 50. Cro. El. 460. ſaid by Popham in the Caſe of Watſon and Pack- 
man, Salk. 38. but vide Cro. El. 315. Style 10, 102. 1 Sid. 40g. (e) 1 Sid. 280. S. C. adjudged, 


dut foz this and the Books concerning it, vide my Notes upon the Dtatute 21 H. 8. c. 25, herein 


befoze, 


The Effect of ſuch Repeal. 


1. If Adminiſtration is granted to a Stranger, and after the next of 
Kin ſues a Citation. to repeal it, pending which Suit the Adminiſtrator to 
defeat the Plaintiff in the Spiritual Court of the Effect of his Suit, ſells 
the Goods of the Inteſtate, and after the Adminiſtration is revoked by 

4 Sentence 


2 


e Mt 


Sale is good againſt the ſecond Adminiſtrator. Hill. 37 El. between 


9 * — _ 0 * 1 * 
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— — _ — 


Sentence, and Adminiſtration granted to the next of Kin, (a) yer the 


(a) Foz the 
. ; Adminiſtra- 
(b) Wilſon and Pacman, 6 Co. 18. b. ad judged, in Trover brought by the tion was 


new Adminiſtrator and a (c) Diverſity taken between this Suit by Cita- good till re- 
tion to revoke the former Letters of Adminiſtration, and an Appeal which 1 1 ROM 
is always to reverſe a former Sentence, for (d) the Appeal ſuſpends the 2 


TH b) M 6. 

former Sentence, otherwiſe of a Citation ; but ſuch Grant by Covin to - 1 0 
defraud Creditors is void by the Statute of the 13 Elix. adjudged, 

4 : Cro. El. 459. 

460. S. C. adjudged, (c) Foz this vide Sims and Sims, Raym. 224. 2 Lev. go. d) Goulſ. 119. 


2. If one as Adminiſtrator obtains Judgment upon a Bond, and after 
his Adminiſtration is revoked, he cannot after ſue Execution, for the 
Adminiſtration being revoked, the Power of the Adminiſtrator is deter- 
mined, and the (e) Ground of the Suit overthrown. Hill. 3 Fac. be- 
tween (f) Baruburſt and Sir Charles Jelverton, Telv. 83. per totam Curiam, = Avon 


; ; a where tl 
and Sir Charles, after ſuch Revocation, being taken in Execution, was + wa 


diſcharged quia erronice emanavit. may in ſuch 


* 


Caſe be re⸗ 
lieved by Audita Querea, vide mp firſt Part 636. pl. 19. and the Notes there, and 2 Saund. 149, 


Lutw. 343- (f) Noy 15. S. C. adjudged, 1 Brownl. 91. S. C. adjudged, and vide Cro. El. 283. 
Execntor/hip. 


(g) Refuſal thereof, and what will amount. ze « 
thereto. I 


o , * y 
1. If all the Executors ſend a Lerter to the chief Officer of the Prero. after a Ca. 
gative Court, and thereby inform him, that their Buſineſs is fo great _ 1 
that they cannot attend the Execution of the Will, deſiring him to after refuſe. 
grant Adminiſtration, and thereupon an (h) Entry is made in the Court, 1 Vent. 3 * 
that Executores teſtamenti executionem iude ſuper ſe aſſumere diſtulerunt, — Oo if 


Oc. this is a good Renunciation and Entry thereof. Mich. 29 30 E- _ * 


liz. (i) Sir Henry Goodier's Caſe, 1 Leon. 135. adjudged, and that Admi- cannot after 
niſtration thereupon granted was good. renounce, 
1 and Admini⸗ 
ſtration after granted is void. 1 Mod. 214. and vide 2 Brownl. 58. 2 And. 150, 151. (h) Such 
Refuſal muſt be by ſome Att entered in the Spiritual Court, and therefoze muſt be done befoze ſome 
Judge ſpiritual, and not befoze Neighbours in the Country. Wentw. Off. of Exec. 54. (1) Broker 


and Charter 8. C. Cro. Eliz. 92,, adjudged, aud ſaid by Dz. Ford, that by the Civil Law, a Renun- 
ciation might be as well by Matter of Fait as judicial Act, and that a Kefuſal may be by Parol, 
Moor 27 2. pl: 426. and (aid as befoze, Ow. 44. adjudged, 2 Brownl. 58, 59. cited, Wentw. Off. of 
Exec. 54. . | | 2 | 


2. If A. makes B. his Executor, who proves the Will, and B. makes 
C. his Executor and dies, C. may accept the Executorſhip of B. and re- 
fuſe to be Executor to A. Mich. 19 Fac. between (k) Hayton and Wolfe, (k) Palm. 


Cro. Fac. 614. per Curiam. 156. S. C. 
viz. takes 
Poſſeſſion of the Goods of B. and waive the Poſſeſſion of the Goods of A. 


renounce du⸗ 


Lawyers. | ring the Life 
of him that pzoved it, Salk. 3. Far. 39. (m) Wentw. Off. of Exec. 60, Dyer 160. pl. 42. 9 Ca, 
37- A. | MIT 


4. If 


. _ | | 
5 


SECULOT: 4 


— 


- 
— 


| 4. If there are ſeveral Executors, and one renounces before the Ordiz 
ü nary, and the other proves the Will, yet by the Common Law he that 
| renounced may at any Time come in and adminiſter; and tho' he never 
acts during the Life of his Companions, yet after their Death he may 
take upon him the Execution of the Will, in the ſaid Caſe of Houſe and 
Lord Petre, Salk. 311. held by all the Common Lawyers, tho' the Civi- 

lians ſaid by their Law a Renunciation was peremptory. 
5. If there be two Executors, and one proves the Will, the Right is in 
| both, and the other cannot refuſe till after the Death of him that proved 
(a) Salk. 3. it, and then he may. Tri. 1 Ann. between (a) Brock and Stroud, Far. 


S. C. and 39. per Curiam. tri 
vide Salk. 1 a Wa 
307, 311. And tho' he does refuſe he may after adminiſter at his Pleaſure, 9 Co. 37. a. and fox 21 
this vide 1 And. 127. Kelw. 207. b. N. Bendl. 15. pl. 18. 2 Brownl. 58. —— But if all the Executozs FU 
refuſe, and thereupon Adminiſtration is granted, they cannot after adminiſter oz at as Executozs, 7 a 
Broker and Carter, Cro. Eliz. 92. Moor 272. pl. 426. 1 Leon. 135. 2 Brownl. 5 8. 40 
N 
all 
Executors. ve 
| to 
. , | , one 

Where they ſhall join oz be joined in an 

Action. 
| Af 
(>) 9 4 36. 1. (b) An Action brought by Executors muſt be not only in the * 
1 Rol. Rev, Name of thoſe who proved the Will, but of thoſe alſo who refuſed, for do 
176. S. P. the others having the Cuſtody of the Will, and being privy thereto, Sa 
2 — a muſt bring their Action according to the Will. Ventw. Off. of Exec. 60. oY 
erditt koꝛ 
the Plaintiff Judgment arreſted, it appearing by the Plaintiff's Declaration, that there was an- ga 
other Executoz who had refuſed, - | thi 
verſi. 2. (c) But an Action may be brought againſt thoſe Executors only Ju 
8 I who proved the Will or adminiſtred, for the Plaintiff is not bound to th 
Executozs take Notice of more. Ventw. Off. of Exec. 60. TE 
are Plain- per 
tiffs, and where Defendants, 1 Sid. 242. an 
(4) Smith 3. (d) If any of the Executors are under the Age of Seventeen, yet Bri 
and Smith they ought to join in the Action with thoſe that are of full Age. Mich. d 
1 P. ad- 22 Car. 2. between (e) Fxwiſt and Tremain, 2 Saund. 212. adjudged. Es 
dged x 

Yels 130. 1 Brownl. 101. tho* Adminiſtration durante minoritate of, &e. was granted to the other ST: 

Executoꝛ, and vide the Caſe of Hatton and Maſcal, which ſeems contra r Lev. 181. 1 Keb. 750. and 
cited in moſt of the Books in which this Caſe of Foxwith and Tremain is repozted, and vide my firſt 
Part 60@ pl. 3. and the Notes there. (e) 1 Mod. 47, 72, 296. S. C. 1 Vent. 102, 103. 8. C. th: 
1 Sid. 449. S. C. Raym. 198. S. C. 2 Keb. 537, &c. S. C. | tio 
An 
fra 
De 
2 
a vo 
elf 

leading 
- ſet 
| fa 
* th; 
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Pleading in Adtions by and againſt 
Executors. 
Replication, Rejoinder, &c. 


1. If an Executor pleads ſeveral Judgments, and avers they were for 
true and juſt Debts, the Plaintiff may reply to each ſeverally, that it 
was obtained by Fraud, and traverſe that it was for a juſt Debt. HY. 


21 & 22 Car. 2. between (a) Trethewy and Ackland, 2 Saund. 48, 49. ad- (a) Jeffrys and 


judged upon a ſpecial Demurrer for the Duplicity ; and by the Reporter Pee, ! Lev. 


ſaid, this was an anomalous Caſe againſt the Rules of Law, which con- 2 NN | 


demn double Pleading, but ſaid in this Caſe it had been ſeveral Times and held the 
allowed. Plaintiff 
might tra- 


verſe one oz all, and that ſo were the Pzeeedents, 2 Keb. 591. and vide 2 Mod. 36. Beak and Kent, 
4 Mod. 63. Carth. 195, 196. —— 1 Mod. 33. it was ſaid by Twiiden, that the Plaintiff may reply 
to every'one of them, oz ſay Separalia judicia, &c. obtent' per fraudem, and if ſeparalia judicia, &c. any 
one is foiind to de foz a true Debt, the Plaintiff is gone, But vide 4 Mod. 54. Carth. 195, 196. 


2, If an Executor pleads ſeveral Judgments, and that he hath not 
Aſſets ultra, and the Plaintiff replies they are kept oh Foot by Fraud, 
and the Defendant rejoins they are not kept on Foot by Fraud, G. tur 
doth not ſay, or any of them, the Rejoinder is naught, for there is a Ne- 
gative pregnant. Paſch. 23 Car. 2. between Warcup and Symonds, Cart. 
221. adjudged per totam Curiam. 

3. In Debt againſt an Executor, he pleaded a Judgment obtained a- 
gainſt him, ultra quod he had no Aſſets, and the Plaintiff replied, that 
the Defendant compounded for 20 J. which he paid in Satisfaction of the | 
Judgment, and (b) yet kept it on Foot to defraud Creditors, Ec, and (b) Foz ſuch 
the Defendant rejoins and traverſed the Compoſition. Hill. 1 Car. 1. be. Beplication, 
tween Veal and Gateſden, 1 For. 91. adjudged upon a ſpecial Demurter Oy b 
per totam & plenam Curiam, that he ought to have traverſed the Covin F | 


and not the Compoſition. 9 2 109. a. 
| | L 1 Brownl. 40. 

Bridg. 80. Latch 111. 2 Saund. 49. 1 Sid. 230. 1 Keb. 808. Vaugh. 104. 1 Mod. 35, 1 Lev. 5 14 
Mod. 63. 2 Mod. 36. Hancock and Proud, 1 Saund. 336. 1 Sid. 429. 2 Keb. 533, &. —— Uhere 
ſſue is taken on the Fraud, and it appears the Debtee was willing to take leſs than recovered, it 


: 


312. * 5 


4. If an Adminiſtrator pleads a Judgment againſt his Inteſtate, and 
that he hath not Aſſets ultra, Ec. and the Plaintiff replies, that an Ac- 
tion was brought againſt the Inteſtate, but that he died befote Judgment, 
and that after his Death Judgment was obtained and kept on Foot per 
fraudem, and the Defendant traverſes the Fraud, but anſwers not the 
Death of the Inteſtate. Trin. 30 Car. 2. Randal, and his Wife's Caſe, 
2 Mod. 308. adjudged upon Demutrer, that the Judgment may be a- . 
voided by (c) Plea, becauſe not Party or Privy ſo as to bring Error, (c) Ante Ti: 


eſpecially in this Caſe, where it is not only erroneous, but void. 11 Error 5 
| | | pl. 4, 5. vide, 
With the Notes there. 


5. If an Executor pleads ſeveral Judgments, and that he hath not As- 
ſets ultra 105. which is not ſufficient to ſatisfy them; the Plaintiff Prote- 
feando, that all the Judgments are kept on Foot by Fraud, may reply, 
that upon the Day of the Writ there was bur 100. due on all the Judg- 
ments, and that the Defendant then * to ſatisfy the 7 
— 14. 4 3 , — An 


is Evidence of Fraud; but if the Executoz had not Iſlets to pay that Dum, it is no Fraud, Salla. 


> tare. ww. FR PIs 4 


414 Executor. 


(a) 1 Lutw. and Plaintiff's Debt alſo. Trin. 3 Will. & Mar. between (a) Knighton 


450. S. C. and Moreton, 3 Lev. 311. adjudged upon Demurrer, that ſuch general 
3 Pleading of Aſſets ſufficient to pay all the Judgments and Plaintiff's Debt, 
" was good. RR. | 

6. —_ Executor pleads ſeveral Judgments againſt him obtained on ſe- 

veral Bonds, and that he hath-not Aſſets ultra, Ec. and as to one of the 

Bonds the Plaintiff replies, it was for 2007. conditioned to pay 100 J. and 

ſo to the Reſt ſeverally, and that the Defendant hath Aſſets to pay the 

Plaintiff and ſatisfy thoſe leſſer Sums; and the Defendant rejoins, that 

he hath not Aſſets altra, what will ſatisfy the Debts and Judgments in 

(pb) 1 Lutw. his Plea mentioned. Trin. 5 Will. & Mar. between (b) Tompſon and 
450. S.C. Hunt, 3 Lev. 368. adjudged upon a ſpecial Demurrer, that the Rejoin- 
cited ina der was good; and tho' it was objected, that he ought to have rejoined 
* only, that he had not Aſſets beyond what would pay the leſſer Sums, and 
not have made the Penalties Part of the Iſſue; yet it was reſolved by the 

whole Court to be good, for the Penalties are legal and due Debts till 

paid, under which he might defend himſelf againſt other Actions; for 

tho' in Equity the leſſer Sums are only due, yet perhaps the Plaintiffs in 

(e) But Q, them (c) would not accept the leſſer Sums in Satisfaction without a Suit 
yr Pin ot in Equity, and if they would, or offered to accept the leſſer Sums, the 
4 & 5 Ann. Plaintiff might have ſhewed it, and that the Defendant would not pay 


c. 16. by them, but kept the Judgments on Foot by Fraud. 
which the 
Defendant was enabled to bzing Pꝛincipal and Intereſt into Court. 


Pleadings. 
By and againſt Exetutoꝛs. 


d) WI of]. 
Traverſe g Where a (d) Traverſe neceſlary. | 
* *e . If one as (e) Adminiſtrator of A. brings an Action upon a Bond 


2 Mod. 168. made by the Defendant to A. and the Defendant pleads, that A. made 
23 179. his Will, and the Defendant Executor thereof, who hath adminiſtred 
(c) Withers ſeveral of the Goods of A. this is not a good Plea, without a "Traverſe, 
bzought as that A. died Inteſtate. Mich. 5 Fac. between (f) Lathbury and his Wife 


N o againſt Humſry. Telv. 115. adjudged per totam Curiam without Argument. 
. and t 


Defendant ſays, A. died Jnteſtate, &c. vide Parry and Parry, 3 Bulſt. 250. 1 Rol. Rep. 295. 
(f) 1 Brownl. 97. S. C. adjudged; ol 


2. In Debt againſt one as Executrix of her Husband, ſhe may plead 

he died Inteſtate, and that Adminiſtration was commirted to her, by 

Virtue whereof ſhe adminiſtred ; and this is good without any Traverſe, 

(g) Salk. 297, that ſhe is Executrix, or adminiſtred as ſuch. Aſich. 7 Vill. 3. (g) Bowers 
298. S. C. and Cook, 5 Mod. 136, 145. adjudged upon Demurrer to the Plea, becauſe 
(a) 2 Mod. a wrongful Adminiſtration ſhall not be intended; and if any, it (h) might 
168. have been ſhewed by the Plaintiff in his Replication; and tho' in ev, 


115. it is ſaid there ſhould be a Traverſe, yet all the Precedents and 


Reaſon of the Thing are to the contrary. 

3. Bur if one ſued as Adminiſtrator pleads there was a Will, he ought 
to traverſe the dying Inteſtate. Mich. 1 His. 3. in the Caſe of Bower 
and Cook, 5 Mod. 145. per Curiam. AY We, | 
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Extinguiſhment. 


(A) What ſhall extinguiſh by the Con: 
junction of the Eſtates. 


tatute hath the Lands of the Conuſo2 
in Extent, and after it is extended upon an Elegit ſued a- 

gainſt the Tonuſee, and the Tenant by Elegit grants his 

Eſtate to the firſt Conuſoz, who is Tenant of the Freehold, 
this ſhall not extinguiſh the Extent upon the Elegit, fo2 there is in 
Nature of a Reverſion in the Conuſee; fo2 it fs to be intended, 
that it is not extended fo? all the Pears, foz which the Conuſee had 
his Extent. (a) 31 Aſſ. 6. : 


I. I. the Conuſee of a S 


(a) Br. Aſſiſe 
318. S. C. 
Br. Extinguiſhment 61. S. C. 


2. Ik a Coppholder of a Yano? hath had Time out of Mind, 
&c. a Map over the. Land of another Coppholder, and he pur- 
chaſes the Inheritance of his Copyhold, by which the Copyhold is 
ertinit, yet the Map is not ertind thereby. Paſch. 40 El. B. R. be- 
tween Emion and Williamſon. | | 

3. Jf Tenant fo2 Life, and a Stranger purchaſe the Reverſion, 
this extinguiſhes the Eſtate fo2 Life, fo2 a Motety, and ſevers the 
Jointure. Co. 2. Wiſecor 61. (b) 39 H. 6. 2. d. (b) Co. fle. 

| cited, Lutw. 1173. 


4. So if one Jointenant fo? Life purchaſes the Reverſion in Fee, FAN 
* this ertinguiſhes the Effate fo2 Lite fo: one Moiety, and ſevers Fal gg 
the Jointure. Co. 2. (c) Wiſecot 60. b. reſolved contra D. 18 H. 8. Ay 


12. b. (d) 7 H. 6. 2. b. 3. ind ſear 


S. C. Cro. El. 470, 481. and vide Lutw. 1173. (d) 2 Co. 61. S. C. cited, and faid the Doubt welt 


reſolved. 5 


5. So in the ſald Caſe, if the Fee deſcends to one of the Leſſees 
fo2 Life, this extinguiches one Polety, and ſevers the Jointure. 
Co. 2. Wiſcot 60. b. reſolved. - "IR 1 
6. Tf a Rent be granted to the Tenant of the Land, and a 
Stranger in Fee; this is extinguiſhed fo2 a Moietp, becauſe he hath 
as high an Eſtate in one, ag in the other, and ſo the-Jointure ſe⸗ 
vered. Com. Bracebridge 4199. * 
7. It Leflee foz Life grants his Eſtate to the Leſſo and a Stran- 
ger, this is extinguiſhed fo2 a Motety, and the Jointure ſevered. 
o. 2. iſcot Or. ; 
8. Tf the Tenant enfeoffs the Lozd and a Stranger, it ſeems 1 
| this is not ertint in any, fo? theſe are diſtinc Things. (e) 11 H. 7. guiiment5 6 
13. dubitatur 7 H. 6. 3. | C. 
9. Jf Leſſee fo2 Pears as Executoz, purchaſes the Reverſion 
this extinguiches the Leaſe fo2 Years, tho' he hath it in another's 
Right, but this ſhall be Aﬀets, Extinguifhment, Brook * 6 Ie 
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(% Lady Plat 10. Ca) If there be Leſſee fo2 Years, the Reverſion to a Fem 
and Sleep Covert, and Leſſee grants his Eſtate to the husband, and after 
8. P. the Mike dies, the Term (>) is not extinit, becauſe the Pusband 
Cro. Jac 5. had the Eſtates in ſeveral Rights, foz the Freehold was in the 
n ada Mike, and the Pusband only ſeiſed in her Right. Mich. 22 Jac. 
contra UWit- B. R. between (c) Linchden and Winſmore, adjudged upon a Spe⸗ 


liams, ctal AMerdick. | 


1 Bulſt. 118. 
adjudged by all except TUilliams, and ſaid, that if the Husband had Iflue by her, fo as to be intitled to be 
Tenant by the Curteſy, it would have been a greater Doubt. (b) But vide Co. Lit. 338. b. con, 


(e) 2 Rol. Rep. 472. S. C. adjoznatur, 


(4) Cro. Jac. 11. Ik a Feme Leſſee fo2 Years marries the Leſſoꝛ, yet this does 
27 5. S. C. not ertinguiſh the Term. (d) Com. Bracebridge 418. b. Curia. 


cited, 


2 Rol. Rep. 472. S. C. cited. 


12. So if Leſſee fo) Years grants his Term to the TUife of the 
Leſſoz, vet this does not extinguiſh the Term. Com. 418. b. Curia. 
13. If the Maſter of an Hoſpital (being a ſole Corporation) leaſes for 
Years Part of the Poſſeſſions of the Hoſpital, and*the Leſſee is after 
made Maſter, the 'Term is drowned ; for a Man cannot have a Term 
for Years in his oun Right, and a Freehold 77 auter droit to conſiſt toge- 
ther. Co. Lit. 338. b. | 
(9) Dil. *. 14. But (e) a Man may have a Freehold in his own Right, and a 
Doing and Term zu auter droit, and therefore if the Leſſor takes Leſſee to Wife, the 
Seymore, Term is not drowned, but he is poſſeſſed thereof in her Right during 


Cro. El. 912. the Coverture. Co. Lit. 338. b. 
Moor 171. 


Pl. 304. 3 Leon. 110. Hob. 3. Ow. $6. Moor 54- pl. 157. Godb. 2. 


15. So if Leſſee makes Leſſor Executor, the Term is not drowned. 

Co. Lit. 338. b. 
16. If there be Lord, Meſne, Meſne and Tenant, and the firſt Meſne 
9 Where dies without Heir, (f) ſo that the Meſnalty eſcheats to the ſecond Meſne, 
8 or that it comes to him by Grant of the firſt Meſne, that Meſnalty 
and Melnal⸗ which was neareſt the Tenancy, drowns the more remote Meſnalty. 


ty, Kc. ex- 2 Juſt. 502. 
tinit by f 
coming into one Hand, Co. Lit. 152. b. Savil 21. 1 Jon. 233, 234- 


17. Where the Eſtate for Life, and Fee is limited by one Conveyance, 
as if made to Three, and the Heirs of one of them, the Eſtate for Life 
is merged in no Part, but the Jointere continues, being by one Convey- 

(g) Childs ance. (g) //:ſcot's Caſe, 2 Co. 60. b. 


and Weſcot, : 
Cro. Eliz. 470. per Curiam, Co. Lit. 182. a. b. S. P. and vide 2 Saund. 587. 


(h) Goulſ. 92. 18. (h) If a Mortgage in Fee be made to Leſſee for Years, tho? the 
>. F. per Cu. Money is paid at the Day appointed for Payment thereof, yet the Leaſe 
MAD is not revived, but utterly extinct. Mich. 4 El. 3 Leon. 6. | 
19. If a Termor deviſes to his Wife, and if ſhe marries or dies, to her 

Son, and after the Death of her Husband ſhe enters, and the Rever- 

ſioner infeoffs her, and ſhe after marries, the Son may enter, for the 

(i) 1 Leon. Term is not merged. Vin. 28 Eliz, between (i) Rudyard and Hanning- 


2. S. C. tory, 1 And. 162. adjudged. | 
. 5 . oy 0 8 


Goulſ. 59. 8. C. My ſecond Part 51. pl. 20. S. C. which vide with the Notes there, 


20. If Leſſee for ten Years grants a Rent- charge for theſe Years to 
his Leſſor, and the Leſſor after grants his Reverſion in Fee to the Leſſee, 
the Rent is extinct, becauſe the Leſſor who had it was Party to the De- 

8 225 ſtruction 


Extinguiſhment. 4.17 
ſtruction of the Leaſe, which was the Ground of the Rent. 
(a) HBuckburſt's Caſe, Godb. 137. per totam Curiam. 


31 Elix. (a) 4 Leon. 2. 
S. C. 


72” | 1 F 


(B) By Act in Law. 


t. IF A. and B. are bound in an Obligation jointly and ſeverally 

to C. and after A. makes D. his Erecutoz, and dies, and D. 
takes upon him the Execution of the Till, and fully adminiſters 
all the Goods of A. and after the Dbligee makes the ſame D. his 
Erecuto?, and dies, and whether this ertinguiſhed the Obligatton © 
as to B. is the Queſtion. Hill. 9 Car. B. R. between (b) Dorcheſter . C Cl. 
and Webbe, it was a Doubt, and argued upon a Demurrer at gc. 
Bar; and the Court ſeemed to be of different Dpinions, and ſaid Jon. 345. 
it was a good Queſtion. Intratur Mich. 9 Car. Rot. 353. But Trin. S. © adhudg. 


10 Car. it was adjudged to be no re but the Plain⸗ ed, Hutt. 128. 


tiff had Judgment to recover againſt B. becauſe he had it in an- bak _ 


other Right. In the ſald Caſe another Batter was, that A. made s. C. ted, 
D. and C. his Executoꝛs, and that C. refuſed the Adminiſtration, 14 cd by 
and died within a Month aftew and made (as befo2e is put) D. his wow; _ 
Executoꝛ alſo; and per Curiam, the making C. Erecutoz, (c) and he no Ages; he 
refuſing to adminiſter, does not extinguiſh the Debt. was not the 


"20h ; a Perſon to pay, 
otherwiſe if he had Aſſets, and then it would have been an Extinguiſhment, and vide Cook and 


Croſs, 2 Lev. 
73. 3 Keb. 116. (c) Uide the Argument, gc. in the Caſe of Aang kozd and Wangtozd, Salk. zoo, 
301. 


2. Ik the Obligee dies Inteſtate, and Adminiſtration ok the 
Soods ok the Obligee, is by the Den granted to the Obligoꝛ, 
(d) pet this does not extinguich the Debt, but the Debt remains (a) Leon. 90. 
notwithſtanding this. Co. 8. (e) Sir John Needham 136. reſolved, 2 Mod: 31s. 
S_ C. cited, and fail, becauſe the Adminiſtration was an Act in Law; but it was ſaid by Bolt, aal if ra 1 


Admi- 
niſtrator, having no Aſſets, pays a Debt of the Inteſtate to the Value of the Bond out of his own Money, that 


will be a Releale. 


3. (f) If the Obligee makes the Obligo2 his Exetutoz, (8) this 
is a Releaſe and Extinguiſhment of the Debt. Co. 8. Sir John S. p. per Holt 
Needham 136: Com. Woodward 184. Ch. Juſt. be- 


3 8 cauſe by bein 
made Executor, he is the Perſon intitled to receive, ant he alſo is the Perſon that is to pay. 0 Yet 1 
ſhall be Aſſets, for which vide ante 1 Rol. Abr. 920. pl. 12, 13. which vide with the Notes there, Salk. 302, 
303. N | | | | 


4. Ik a Feme Obligee takes the Obligoz, 02 one of the Obligo)s 
to Husband, this is an Extinguiſhment of the Debt. Co. 8. (b) (4) Sa. 303. 
Sir John Needham 136. N 3 8. C. cited. 
5. Li) A a Woman Executtix of the Obligee takes the Debtoz ( co. Lit. 
to Husband, this is no Releaſe in Law, becauſe ſhe Hath the Debt 264. b. s. P. 
in another Right and if this amounted to a Releaſe in Law, it Croſmanand 
would be a Devaſtavie,.* which is a Wrong that the Law will not Ia 
ſuffer. Co. 8. Sit John Needham 136. cited, Mich. 30, 31 El. B. R. NAY. 
adjudged. cm, dt i ee. a ; _ 
| 14. adjudged,: that it was foſpetded, but not extinguiſhed; for that after the Elusbend'e Death an Aclien would 
5 againſt his Executor. Moor 236. pl. 368. 1 Leon. 320. but vide Wentw. Off. of Exec. 25. Goull. i8t. 
Pl. 1175 „ enen en OS, ook 3% 


6. Ik A. and B. are bound in an Obligation jointly and ſeverally 
ta C. and C. makes D. the Mike of 8 his Executrix, and 3 
bi | 5 22 a 


(f) Salk. 305. 
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and D. adminiſters, and after A. the Husband of D. makes D. his 
Executrix, and dies leaving ſufficient Aﬀets to pay the Debt, and 
after D. dies, and E. takes Adminiſtration of the Goods of C. the 
Obligee not adminiſtred, pet he can have no'Aﬀion upon the Obli⸗ 
gation againſt B. the other Obligoz, becauſe that when the Obligoꝛ 
made the Executrix of the Dbligee his Executrir, and left Aﬀets, 
the Debt was p2eſently ſatisfied by Way of Retainer, and then 
by Conſequence no new Action could be had fo2 the Debt. Hobart's 
(a) Hob. fol. Reports between (a) Fryer and Gildridge 14. adjudged, Intratur Hill. 
10. S. C. 11 Jac. B. Rot. 1990. 


Moor 855. 
pl. 355 8. C. 1 Jon. 345+ S. C. cited, Hut. 128. Poſt M. 2, 3. S. C. 


7. Ik A. pꝛomiſes B. a Woman, that if ſhe will marry him, he 
will leave her wo2th 100]. at his Death, and after they intermar⸗ 
ry, yet this does not diicharge the Pꝛomiſe, which is to be per- 
founed after this is ended. Hobart's Reports, Caſe 279. between 

(k) Hob. fu. (b) Smith and Stafford. 


adjudged, Bob. diſſenting, 1 Brownl. 18, 19. S. C. adjudged by three Judges againſt one, Noy 26. 8. C. and 
ſaid to be compounded in Court, my firſt Part 703. pl. 10. which vide, and the Notes there. 


8. If the Obligor makes the Obligee his Executor, (c) this is a Re- 
8 leaſe of the Action, tho' the Duty remains, for that the Executor (d) 
Altets, may retain ſo much of the Goods of the Teſtator to ſatisfy himſelf. Co. 


which he Tit. 264. 0. 

map retain, 

fo: othcrwiſe the Action is not lo much as luſpended, fox the Executoz may fue the Heir at the Day, 
Salk. 304. per Powel Juſcice, (d) Ante 1 Rol. Abr. 920, 921. pl. 12, 13. 


9. If the Obligee makes the Ovligor his Executor, who adminiſters ſeve- 
ral Goods, but dies before Probate, yet this is a Releaſe. Mich. 11 lt ill.3. 
between M ang ford and Nang ford, Salk. 299, 30o, Ec. adjudged per totam 
Curiam by Reaſon of the Adminiſtration, tho' it would have been doubt- 
ful if there had been no Adminiſtration, as appears by the Arguments of 
the ſeveral Judges there, | 


—— 
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(C) In what Caſes there ſhall be an Ex- 
tinguiſhment by Unity of Poſſeſſion. 
By the Act of the Parties. 


. 1. () JF the Tenant enfeoffs the Lod and two others, this ſhall 
ba Set. I not extinguiſh. the Seigniozp; fo2 it ſhall revive if the o- 
fon'S. P. thers ſurvive. (f) 7 H. 6. 3. on BY £553 OO tet 
OO 50. | . = TT LICE 
. 161. 31. Dal. 60. —— 1 And. $3. like Point, wh he G of a R charge others 
2 = i ) Br. Engelen 17. S. ©. bat this Point echerviſe. ey > rp 


2. So if Leflee fo2 Life grants his Eſtate to the Leſſoz, and two 


others (admitting it is not a Surrender fo2 a third Part, ag Wiſe- 
cor's Cafe, Co. 2. is) if the others ſurvive the Leſſo!z, the Rent 
(s) Br. Sur- ſhall be revived, and therefoze not ertinguiſhed, (g) 7 H. 6. 2. b. 


render 11. 
S. . Rent revive 1. ® 77 a 5. 9 


fs "th 


" . 
2 . 
T e 3 6 Tf 


out of which it iſſues in Fee, the Common is extinc by this, C le, 


the Common ſhall be apportioned, or not, vide my firſt Part 507. pl. 20, 21. which vide with the Notes 


- EW | * e 


. 
* 
4. 


Extinguiſhment. 
3. Ik he, that hath Common appendant, () purchaſes the Land 


7 H. 6. 3. 18 E. 3. 30. b. 24 E. 3. 25. per Wilby dubitatur. 20 E. 3. chaſes Part of 
Ad meaſurement 8. the Land in 
which, &c. 


there. Goulſ. 114. — Where Unity of Poſſeſſion. of the Lands to which and in which extinguiſhes or ſu- 
ſpends the Common. 4 Co. 38. a. 3 Leon. 128. Bzadſhaw and Epze, Cro. Eliz. 550. Moor 462. pl. G5 f. 
Wozlidge and Kingtwall, Cro. Eliz. 794. 2 And. 168. Godb. 4. Poph. 166. Ow. 122. My firſt Part 801. 


pl. 8. My ſecond Part 202. pl. 5,6. 2 Sid. 111. 2 Mod. 277. Where revived when ſeparate again. 
Godb. 4. 


4. Vide 5 Af. 8. That the Low map have Common in his own 
Waſte appendant to certain Land. | 
5. If he that hath Common in G2oſs purchaſes the Land out of 
which it iſſues, the Common is extinguiſhed. 7 H. 6. 3. 
6. Shack Common 02 mutual Common, in regard that J have 
Common in your Sꝛound, you have in my Lands, ſhall not be er- 
tinguiſhed by Unity of }Puſieffion, fo2 the Meceſſity of the Publick 
Sood to uſe without Inclolure. Paſch. 12 Jac. B. the Biſhop of 
London's Cafe, per Curiam. | bl 
7. Ik the ano! of S. be within the Jurlicu of the Chaſe of D. a 'vJ 
and after the Ring comes to both, this Unity af Poſleſſion of the [ 
Chale and Yano? does not extinguiſh the Liberty of Punting in S. (b)Poph. 67. j 
us a JIurfieu., (b) D. 17 El. 32), 3. | 8. C. cited. 1 
8. Unity of Poſſeſſion of the Land to which a Way is appurte- 
nant by Pꝛelcriptlon, and of the Land over which the Tay is, 
will ertinguifh the Way, fo2 the PDꝛeſcription is gone, and the x 
Cay is againit common Right. Hill. 4 Jac. B. R. between (c) Jordan ,,, O ,., 4 
and Arwood, adjudged by Three againſt Two, Contra 11 H. J. 25. b. 122. 8. C. 


per Vaviſor. and ſaid it 

| was adjudged 
againſt the Plaintiff, and that the Way was not extinguiſhed. 2 Sid. 111. S. C. cited, and ſaid, the Roll of the 
ſaid Caſe being brought into Court, it appeared Judgment was for the Plaintiff, and ſo the Caſe miſ-reported by 
Owen, N. Dyer 295. b. Margin S. C. cited, and vide Bro. Extinguiſhment 13. 4 Mod. 363. 


9. Unity of Poſſeſſion of the Mill and Pool, to which a Way fs 1 
| 


„ And 
— 
* - 


appendant with the Land over which the May lies, will extinguiſh 1 
the May. 21 E. 3. 2. b. 21 All. pl. 1. admit, 10 E. 3. Nuſans 3. ad- | 4 
mit, fs2 there upon a Partition between the Daughters, the Mill . 
and Way were aſligned ro one, and it was as a new Ozant, Con- 

tra 20 E. 3. Admeaſurement 8. (d) 11 H. 4.'s. Fol. 936. 


d) Br. Extinguiſhment 11. S. C. Fitz. Extienſement 4. 8. C. 


7 +. 
10. Tf a Aill hath a Way to a Church, and one of the Aill pur- iP 
chaſes the Land over which, Nc. and after aliens it; yet this Ani⸗ 24 
ty did not extinguiſh his Way, becauſe ft is a Thing of Neceſlity, 
Hill. 4 Jac. B. R. in Jordan and Arwood's Caſe agreed. 
11. Ik the Cuſtom ok London be, that where there are two Te⸗ 
nements adjoining, and one hath a Gutter running thꝛo' the Tene⸗ 
ment of the other that he cannot ſtop it, Unity of Poſſeſſion will 
not extinguiſh this Cuſtom, but that it ſhall be revived after they 
are ſevered, fo2 the Cuſtam of London extends to all Gutters that 
are in the Land of another, and ſo the Cuſtom is revived. 11 H. 7. 
25. b. H. 4 Jac. B. R. in Jordan and Arwood's Caſe agreed. . 1 
12. (e) Ie he that hath Mhite-acre ought by Pꝛeſcription to . Didee 
incloſe againſt Black acre; Unity of Poſſeſſion ot both by Pur- 295. b. 
chaſe, will nat extingulch this Preſcription. Paſch. ) Jac. B. be- Lat 154. 


tween Ingram and Bartlet, by Thee againſt one. et | * 56, | 


2 Sid. 39. Polus and Henſtack 8. P. 1 Vent. 97. adjudged, Raym. 192. Twisden ſaid, that the Point 
had been determined both Ways. 2 Keb. 686, 707. a It 
| ” x3. 


Extinguiſhment. 

13. Tf there have ufed Time out ok Mind, &c. a Mater ⸗courſe 
to run from a River over a Cloſe called the Hop-yard, to a TWa- 
tering-place fo2 the Watering the Cattle of the Occupiers of a 
Refo2v, and other Neceſſaries of the ſaid Occupiers; and after 
there is an Unity of Poſſeſſion in Fee of the Place from which, 
and of the Hop-yard over which, and of the Retozy and Watering: 
place to which, in King H. 8. and after by him ſevered again; this 
| TTlatering place ſhall revive, becauſe it is of Neceſſity, and alſo 
a) 1 Jon. 14g. the Watercourſe is natural. Mich. 2 Car. between (a) Sury Plain⸗ 
S. C. adjudg- tiff, and Piggot und others Dekendants, adjudged upon Oemurrer, 


ed per totam s 1 TY | 

C 218 and ſaid, that notwithſtanding the Unity the Water run, c. Latch 153, 154. S. C. adjudged, Noy 
84. S. C. adjudged, Poph. 166. S. C. adjudged, with long Arguments and many Caſes cited, 3 Bulſt. 339, 
340. S. C. adjudged by the Whole Court, and many Caſes cited in the Arguments. N. Dyer 295. b. Margine 
8. C. cited 41. | 


14. If there be three Coparceners of a Manor, to which a Leet be- 

longs, and the King purthaſes two Parts of the Manor with the Appur- 

(b) N. Bendl. tenances, this Leet is not extinct, but remains appendant to the third 

20. pl. 30. Part of the Manor. (b) Iii. 28 I. 8. 1 And. 26. held ſo by all the 

S. C. and S. P. Judges of the Common Pleas, but in the Book there is a Quere le intent, 

per Curiam, for at leaſt the King holds the Leet with the third Coparcener, and ſhe 
2 N hath not the Leet in her by the Alienation of the two Siſters. 

= 135. Tithes are an Ecclefiaſtical Inheritance collateral to the Eſtate of 

(e) Foz this the Land, and therefore (c) no Unity of Poſſeſſion will either extinguiſh 


vide Benton or ſuſpend them. 11 Co. 13. . 
and 1 rot, 


* 


Moor 5 28, 529, &c. pl. 699. Savil 62, 63. Dav. 6, 7. 1 Leon. 248. My firſt Part 582, vide Margin, 


and my Notes there, Bithop of Lincoln and Cooper, 1 Leon. 248. Cro. El. 216. Dal. 49. 


16. Where a Lord of a Manor had Common for himſelf, and his Co- 

yhold Tenants of Inheritance in the King's Waſte, in a Foreſt, and in 

the Waſte of other Freeholders, and the Manor came to the King by the 

Diſſolution of an Abbey, and the King granted the Manor to J. & the 

Common in the Lands of the Freeholders was not extin&, but in the 

(d) 2 Brownl. Waſte of the King was extin& as to the Lord of the Manor, but (d) not 

a - <q as to the Copyholders. 10 Car. at a Juſtice- Seat then held for the Foreſt 
202. pl. 3. Of Maltham. 1 Fon. 349. fo reſolved, 5 

17. If there be three Parcels of Land, and the only Way is out of the 

firſt Parcel into the Second, and out of the two firſt Parcels to the Third, 

and 7. S purchaſes all the Parcels, and after by Feoffment aliens the two 

firſt Parcels, yet he ſhall have the Way to the Third, for that it is abſo- 

(e) Diverſity lutely (e) neceſſary for his Enjoyment of the third Parcel, and ſo not de- 

between a ſtroyed by the Unity of Poſſeſhon. Hil. 1657. between Packer and M el- 


caay of Ne- ſtcad, 2 Sid. 39, 111, 112. adjudged per totam Curiam. 
ce ſſit y and a | | 


Way of Eaſe, Poph. 172. Latch 154. Noy 84. 2 Sid. 39. 1 Vent. 97. 


18. Where one was ſeiſed in Fee of a Manor, of which one Acre co- 
vered with Water was Parcel, and preſcribed to have a neceſſary Eaſe- 
ment, viz. to enter into a Cloſe adjoining, and to ſpread and caſt his 
Nets there for the neceſſary Catching of Fiſh, Sc. and whether extin- 
guiſhed by Unity of Poſſcſſion. Mich. 6 Will. between Peers and Lucy, 
Sc. 4 Mod. 362. debated, but no "hav, gry | t 

19. All Penſions by the King reſerved or to him granted out of Lands 
are in Nature of Rents liable to be extinguiſhed by Unity of Poſſeſſion; 
but ſuch as are reſerved to, or veſted in him by 26 Hen. 8. c. 3. are of 
another Nature collateral to the Land, not loſt by Unity. Mich. 16 Car. a. 
between the Biſhop of Ely and Clare Hall in Cambridge. Hard. 388. per 
Curiam. 


"BER (D) Cuſtoms, 


—_— l th. 6 — — 


(D) Cuſtoms. 


1. IF a Cuſtom be annered to a Seignio2y, there Unity of Bol 
I ſeſſion of the Tenancy and Seignitozp does not entfnouity the 
Cuſtom, (a) 14 H. 4. 8. (a) Br. Extin- 


guiſhment 14. 
S. C. Br. Cuſtom 19. S. C. 


2. Ik there be a Cuſtom, that every Tenant ok an Honour ſhalt 
pay a Fine fo2 Alienation, if the Lozd purchaſes a Tenancy, oz 

ath it by Diſcent 02 Elcheat, and after aliens it again, yet the 
7 1 n this by the Unity of Poſſeſuon. (b) 14 H. 4 It 55 
1 3. u . 5 ment 14. 

3. And note, this Cuſtom is particular, fo2 tho' this ertends to 185 
ſeveral Tenants, pet on the Part of the Lozd is but as one. 
14 H. 4. 7. | | 
4. But if a Cuſtom be general th2o' the whole County, there 
Unity of Poſſeſſion in the Seigniozy does not ertinguiſh i E 5 
ſtom, tho' it be annexed to the Seigniozp. 14 H. 4. 7. 

5. But if a Cuſtom be annexed to the Tenancy, there Unity of 
Poſſeſſion of the Tenancy and Seigniozp does not ertingutſh the 
Cuſtom. (c) 14 H. 4. 8. | (c) Br. Extigh 

7 guilhment 14. 


S. C. Br. Cuſtom 19. S. C. 


6. As if the Loꝛd purchaſes Land in Gavelkind 02 Bozouch Eng: 
liſh of the Tenant, this does not extinguiſh the Cuſtom, becauſe 
it is annered to the Tenancy, (d) 14 H. 4. 8. 11H. 5. 2x. b. (d) Br. Extin- 


| | guiſhment 1 4. 
8. C. Br. Cuſtom 19. 8. C. and vide Lat. 154. 


7. Ik A. be ſeiſed in Fee of an Houſe that hath certain Lights 
by Preſcription, and B. hath another Houſe near adjoining there- 
to, and B. wongfully ereffts a Building upon his own Freehold, 
which hangs over the Douſe of A. and thereby (e) ſtops his Lights, () Where 
and after B. purchaſes in Fee the Houſe of A. and after grants oz end ==» 
leaſes to C. the Þouſe which was the Þouſe of A. C. hath no Re- r oz 


or not, vide 


medy to abate this Muſance, fo2 by the Unity of Poſſeſſion the Pamer and 


Preſcription fo2 the Lights was ertinf#, ſo that C. ought to take it Fletcher, 

in ſuch Plight as it was at the Time of the G2ant made to him, 8d 167. 
fo2 the Unity purged the Wrong, both being in one Hand, who LL" ;7 
might * do with it at his Pleaſure, Hobart's Reports between Fol. 547. 
(f) Robins and Barns, per Cur”, 175. | N 
| I . 122. 


1 Keb: 553. Cox and Wathews, 1 Vent. 237, 239: 3 Keb. 133. My figſt Part 203. pl. 17. 2 Rol. Abr. 
140. pl. 10. with the Notes there. (f) Hob. fol. 131. S. C. adjudged, 


8. So it is if B. after pulls down his Houſe and builds it in the | 
ſame Manner it was befoze, ſo that he does not make it hang (e) Hob. fol. 
moe over than it did hang over at the Time of the Gzant made to :3*- 8. C. 
C. (g) Hobart's Reports 175. per Curiam Agteen. | "wr 8 

9. Wut ik he makes it to hang mo2e over than bekoze, an Action 4dr. 
lies fo2 C. to remedy it, fo2 it is a new TUrong., Hob. Rep. 175. in 
the ſatd Caſe of Robins and Barnes. 1 
10. Jf A. ſeiſed of an Þouſe in Fee, in which he hath Lights by 
ſcription, and after purchaſes another Houſe in Fee next ad- 
dining, and after grants oz teaſes the Doule that had the * 

5 | 
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to C. the PDꝛelcription is revived, fo? it is but an Eaſement run⸗ 
{a) Hob. fol. ning with the Houſe, and therckoze not extinſt by the Unity. (a) 
131. anda Hob. Rep. 175. dubitatur. 
Diverſity ta- : a 
ken between Intereſts and Profits, as Rents, Commons, dt. and bare Eaſements, as Lights, Air, Gutters, Ec. 
for tho' while in one Hand, they may be ſtopped , becauſe a Man cannot be faid to wrong himſelf; yet it dis 
vided they revive, but if ſtopped, &c. while in one Hand, tho' aiter in ſeveral, they cannot be-reftored, but 


mult be taken as at the Time of the Conveyance. 
| 3 


/ WIE th 


(E) Acts in Law. 


5 15 Lands deſcend to two Coparceners out of which ane hath a 
Bent charge ifſuing, this does not crtingutth the Rent, but on- 


{b For ly ſuſpends it, (v) fo2 alter Partition (b) it ſhall revive,” (c) 7 H. 6. z. 
Moiety bein ce. fag 8, 
mrs Fa: jy my firſt Part 507. pl. 4,5. (c) Br. Extinguiſhment 17. S. C. 8 


4) Br. Extin- , 2. So if Lands deſcend to two Copatceners, of which one hath 
guiſhment 17. the Selgniow; this does not ertinguiſh the Seigniozy. (d) 7 


8.0. , 6. 4 | 
p 3. Ik the Meſne takes the Tenant to Tife, this ſhall not extin⸗ 
guiſh the Beſnaitv, but only ſuſpend it. 7 H. 6. 3. b. 1 

4. But if the £3eſne and Tenant intermarry, and have Jſſue, 


EEE, 


and the Mcſnaity and Tenancy deicend to the Iſſue, this ertin- 


guiſhes the Meſnatty, and it ſhall not be revived after, tho' the 
Iſſue dies without Jflue, by which the Weſnalty ought to go to the 
Peir of the Part of the Father, and the Tenancy to the Peir of 
the Part of the Mother; fo2 this was not intended at the Time 


of the Conjunkion of the Eſtates, 7 H. 6. 3. b. dubitatur. 
5. If the Remainder in Fee upon an Eſtate for Life eſcheats, the Seig- 


niory is extinct; for the Fee-ſimple of the Seigniory being extinct, there 

can be no particular Eſtate for Life thereof in Reſpect of the Tenure 
| and Attendance over. Co. Lit. 312. C. | 
(e) Foz this 6. (e) Otherwiſe of a Rent-charge, for if that be granted for 
Diverſity, Life, and after he in Reverſion purchaſes the Land, fo that the Kever- 
"ow Cro. El. ſion of the Rent-charge is extinct; yet the Grantee for Life ſhall enjoy 
_— ,--. the Rent during his Life, for there is no Tenure or Attendance in this 

„233. | 
Caſe. Co. Lit. 312. 6. 


. 


—— * * — 


(F) What Things ſhall be extinct by a 
eee (f) Feoffment or other Act of the 


a Feoffment 


r Fine all 
1 


well future as 


E JF the Loꝛd enfeoffs the Tenant of the Land after quia emptores, 
extinct. (admitting it may be, but Quære how it may be, the Tenant 


1 Co. 111. , f | 
a. b. being in Poſſetſion) this ertinguiſhes the Seigniozp. 3 H. 6. 43. b. 
8 boy. admitted. 17 E. 3. 32. 22 E. 3. 18. b. Curia, 39 E. 3. 20. b. 5 
O. Lit. 30. b. — 8 
Godb. . 4 Leon. 135, 221. 6 Co. 70. a. — Where a Right to a Writ of Error is extinguiſhed by a 
Feoffment of the Lands. Ante Title Erroz 85. pl. 10.  —— Where Conditions, gc. are extinCt by Fine or 
Feoffment made for further Afſurance. Þndzews and Blunt, Moor 105, pl. 249: 1 And. 17. Dyer 311; a: 
1 Co. 174. a. b. 2 Co. 59. b. —— For the violent Operation of a Feofſment, vide my Notes on the Word 
Feoffment, 2 Rol. Abr. 1. | 


2 2. Tf 


SAS bien ina ane andd. cnc. a fif  . £->©___- 
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2. It the Lod of a Manoz, who hath de jure Common in his (a) Br. Com- 


own Waſte, aliens the Taſte, this crtinguiſhes his Common. onen -2. 
18 E. 3. 44. (a) 18 Af. pl. 4. -.8;C; 

3. Ik a Yan makes a Feoffment of (b) Lands, in which he hath ,,, 1... 
Common appendant, this ertinguiſhes the Common fo2 ever, Mich. eoament ba 


9 Jac. B. between Catesby and Wilkinſon, per Curiam. of a Moiety, 


and it was 


held the Common ſhould be apportioned. Smith and Wonſal; Goulſ. : 17. Moor 463. pl. 654. 


4. If a Man poſſeſſed fo2 a Term of Pears deviſes it to his 
Wife fo? eighteen Years, and after to B. his eldeſt Son fo2 Life, 
and after to the eldeſt Iſſue Male of B. fo2 Life, and dies, and af- 
ter the eighteen Years B. enters and is poſſeſſed, and after C. his 
eldeſt Iſſue Male is bo2n, and after B. makes a Feoffment in Fee 
of the Lands and dies; this (hall not deſtroy the Eſtate of C. he 
being bom bekoze the Feoffment. 8 May, 1638, 14 Car. Regis, upon 
a Reference out of Chancery to Juſtice Jones, Crook and Berkly, 
between Cotton and Heath, by the ſaid Juſtices reſolved, and fg 
certified accozdingiy, and it was then laid, that the Opinion of the 
Low Keeper was acco2dingly, vide Co. 8. 96. b. | 
5. (c) If the Tenant enfcoffs the Lord and another, by which the (c) Br. Extin- 
Seigniory is ſuſpended, and they re-infeoff the Tenant, or other Perſon, * 
the Seigniory is thereby extinct, for each Jointenant granted the Whole. .“ 
Paſch. 6 Blix. between (d) Sutton and Robertſon, Moor 56. pl. 161. ad- ak it 
judged. / | a ö Dal. 60. S. C. 
6. (e) So if the Tenant enſeoffs the Lord of a Moiety of the Tevan- (e) Dal. 60. 
cy, and the Lord aliens it, the Seigniory is extinct for a Moicty. Paſch. S. P. 
6 El. Moor 56. pl. 161. per Cuiriam. , 
J. If the Lord releaſes his Right in one Acre, this extinguiſhes the 
whole Seigniory. (f) Paſch. 6 Eliz. Moor 56. pl. 161. per Curiam. (f) Dal. 69. 


S.C. ands.P. 
per Curiam, and vide 1 And. 235, 


8. If the Lord diſſeiſes the Tenant, and makes a Feoffment in Fee up- 


on Condition, and enters for the Condition broke, yet the Seigniory is 


extinct, for that was incluſively extinct by the Feoffment. Co. Lit. 30. 6. 
9. If the Diſſeiſee levies a Fine to a Stranger, the Diſſeiſor ſhall retain (g) He is e- 


the F.and for ever, for the Diſſeiſee againſt his own Fine (g) cannot claim ſtopped, but | 


the Land, and the Conuſee cannct enter, for the Right which the Co- deg — Soup 
nuſor had could not be transferred to him, but by the Fine is extinguiſh- Eſtoppel 2 57. 
ed, of which the Diſſeiſor ſhall take Advantage. 2 Co. 56. 4. pl. 3. and the 


Notes there, 


_—_ A 


—_ —_— 


1. IF Lefſo? fo? Pears (h) enters (i) on Part of the Land, all the (4) Divercty 
I Reitt is ſuſpended, 7 H. 6. 26. Curia. N 
| ; TROP Wrong, or not. Wentw. 277. | (1) Hob. 199, 


2. Tf a Man leaſes fo2 Years rendzing Rent, and the Leſſee 
leaſes it to another at Mill, and the firſt Leſſoꝛ at the Rent-day 
enters into Part of the-Houſe leaſed by Leave of the Leſſee at 
Mill; yet this does not ſuſpend the Rent. It was adjudged in B. 
between (x) Darrel and Andrews and Cope, and Paſch. 15 Jac. B. R. it (c) Hob. 190. 
was affirmed and admitted by the Court, and Counſel at the Bar, 5. C bars F. 


does not ap- 
pear. 1 Vent. 277. S. C. cited, 


3. (a) If ? 


() Suſpenſion. + MM 
* 


* 


. 
1 
1 * 
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(a) Where 3. (a) If a Man leaſes fo2 Pears rendung Rent, and the Leſſee 
upon an E- [eaſes it to another at Mill, and the Leſſee at Till licences the 
N 2 firſt Leſſo2 to enter in Part of the Houſe, and the Leſſo2 by Foꝛce 
charged or Of hs Licenſe enters and continues there by the Space of Half an 
not, my ſe- ear, during which Time the Wy incurs; yet this does not 
cond Part 507. luſpend his Rent, fo2 the Leaſe at Mill is not determined by the 
Letter . Licence to enter; fo2 this did not amount to a Leaſe fo2 Half an 
Ka Pear, fo2 the Licence was not fo2 any Time certain, but only to 
which vide Enter, and after he continued there by Uirtue of this Licence, by 
and the Notes Perniiſſion fo2 the Time afozelaid; it was adjudged in Banco, be- 
there. My tween (b) Darrel againſt Andrews and Cope, and Paſch. 15 Jac. B. R. 
. oy" affirmed, and adjudged per Curiam. Paſch. 16 Jac. B. R. In a nem 
1 Leon. 110. Aﬀton between the ſame Parties it was adjudged gain upon a 


Hob. 326. Demurrer. 


Cro. El. 398. | | | 12 
Moor 891. pl. 1254. (b) Hob. 190. S. C. but S. P. does not appear. 1 Vent. 277. S. C. cited. 


4. Ik a Commoner encloſes Part of the Waſte in which he hath 
Common, it ſuſpends his Common, Paſch. 1 Jac. B. Bradſhaw's 


Caſe adjudged. 


5. If a Copyholder leaſes for twenty Years, reſerving 20 J. yearly, 
and the Leſſee leaſes Part for ten Years, reſerving no Rent, and the un- 
der Leſſee aſſigns his Term to the firſt Leſſor, there ſhall be no Suſpen- 
ſion or Apportionment ; but the firſt Leſſor ſhall have his whole Rent of 
201. yearly from his Leſſee, and he nothing from his under Leſſee, ha- 
ving reſerved nothing, and a Suſpenſion is always when the Leſſor enters 
wrongfully and againſt the Will of the Leſſee; but here all was done by 
Agreement and Contract of the Parties, and therefore each ſhall enjoy 

(d) 1 Vent. according to their Agreement. Paſch. 27 Car. 2. between (c) Hodg 91: 


276.8.C. and Thorborough, 2 Lev. 143. adjudged. | 
adjudged 
per Curiam, 3 Keb. 500, 505, &c. 8. C. 


>. FY n 


i 
— 


(H) What Act ſhall make a Suſpenſion. 


I. Rent-Service cannot be ſuſpended in Part dy the A# of 
e ) 2 2 # X the Party, and in eſſe koz the other Part. (e) Co. Lit. 184. b. 
142, 143. | 


this cited, and by Twisden ſaid, that what Coke had ſaid, that a Rent-Service could not be ſuſpended in Part, 
and in eſſe for Part, was without Reaſon and Authority. | 


2. Tf the Land out of which the Rent iſſues deſcends to the Gzan- 
=. of the Went and another as Coparceners, till Partition the 

Cite. Rent is ſuſpended as to any Diſtreſs. ce) 34 Aff 15. 
3. If there be Tenant in Tail, the Remainder in Tail, and Te- 
un ce nant in Tail grants a Rent in Fee to him in Remainder; this is 
() My fr. not any BUFEUUEU of the Rent, in as much as it iſſues out of the 
I, * 8 Freehold, Mich. 15 Jac. B. R. between (g) Dutton and Ingham, ad- 
which vide JUDReD per totam Curiam, And that this may be granted over by him 
with the Notes in Remainder, | | | 
thre. 4. So if there be Tenant in Tail, the Remainder in Tail, and 
he in Remainder purchaſes a Rent in Fee of J. S. who had it be- 
foze any of theſe Eſtates created; yet this does not make any Sul⸗ 
penſion, becauſe he had nothing in the Freehold, Mich. 15 Jac. 

B. R. in Dutton and Ingham's Cale, per Houghton. 


2 5. Jf 
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a. 


5. Ik there be Lo2d and Tenant of thzee Acres, by 3 d. Rent, 
and the Tenant leaſes one Acre to the Lo2d fo2 Pears, it ſuſpends 
the Seigniozy in the Whole, fo2 the Seigniozy map be ertin# in 
Part, but not fuſpended in Part, but fo2 the Intire. Brook Extin- 
guiſhmenrt 48. Co. Lit. 148. b. | 
6. 0 if the Tenant leaſes fo2 Life, oz gives in Tail to the 
L900 Bt of the Land, it ſuſpends the whole Seigniow. Co. Lit. 
1484 8. * 5 | 
. 7. Jf a Ban leiſed in Fee leaſes fo2 Years reſerving a Rent, 
and after acknowledges a Statute to J. S. and another Statute ta 
JD and after grants the Reverſion fo2 Pears to J. S. and the 
Leſſee attoms, this ſuſpends the Statute of 7.5. by the Acceptance 
of the Leale of the Reverſion ſo long as the Leaſe continues, tho 
he grants the Leaſe over to another, Paſch. 16 Jac. B. R. between 
Sit John Harrington and Garroway adjudged. Trin. 15 Jac. B. R. 
ſame Caſe adjudged, | Fol. 939. 
8. Ik a Parſon leaſes his Refo2y to another reſerving a Bent 
and akter takes the Tithes due, viz. the Lambs, TTlool and Gzain, 
t is 5 nge, luſpend his Rent, fo2 it does not iſſue out of the 
£9, 2 3. 94. | 
9. If a Pan leaſes Land fo2 twenty-one Years reſerving Rent, 
upon Condition to re-enter fo2 Mon⸗papment, and after the Lefſee 
makes a Leaſe fo? ſir Pears, to begin two Pears after, this future 
Intereſt made to the firſt Leſſo2 does not ſuſpend his Rent, oz [ 
the Condition in the mean Time, but that upon Demand of the A 
Bent and Non-payment thereof, he may enter fo2 the Condition | 
bꝛoke. Co. 4. Rawlins 53. ' ; b 
10. Jf a Man makes a Feoffment in Fee upon a collateral - Brown, y 
Condition, and after the Feoffee redemiſes the Land to the Feoffoz, 228. 4 
and after the Condition is perfozned, in this Caſe the Redemiſe was | il 
no Suſpenſion of the Condition, and therefoze no Jmpediment, Y 
but that the Feoffo2 ſhould take Advantage of the Condition, ann ( 


thereby deſtroy the Term. which He himſelf: Had accepted. Co. 1. 
Shelly 97. Diggs 174. Co. 4. Rawlins 53. 


. 


_ 4 th, lt... A. MC. YEE lt 
* — — — 


(IJ) Suſpenſion by Act of Law. 


x. IF Guardian in Chivalry enters into the Land of his ard 
_ 1 within Age, y this the Seigniozy is ſuſpended ; but if the 
* UWiife of the Tenant. be after endowed of the third Part of the 
2000, yew ſhe ſhall.pay to the Lozd the third Part of the Rent. 
©. E. l.. 1 . | 

2. So it the Tenant gives Part of the Tenancy to the Father 
of the Low in Tail, and after the Father dies, and it deſcends ta 
the Low; in this Caſe by the Ack in Law the Seigniozy is ſuſpend: 
en in Patt, and in eſſe fo2 Part. Co. Lit. 148. 1. | 
3. The ſame Law is of a Rent-Charge, Co. Lit. 148. 
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(K) Suſpen 


2 


Enemies, &c. 


x. 15 A. leaſes Land to B. fo2 Years rendzing Rent, and befoze any 
1 Rent in arrear, the Enemies of the King and Realm enter 
into the Realm, and enter into Poſſeſſion of the Land and ejeft the 
Leſſee, and continue it till after the Rent-day is paſt, yet thts does 
not ſuſpend the Rent, becauſe it became due by ah erpzeſs Agree⸗ 
ment between the Leſſo2 and Leflee, and not by A of Law, fo2 an 
Action of Covenant lies againſt the Leffee fo2 the Non⸗ payment of 
the Rent upon the Reſervation, which is an Agreement between 
them, and there is no moze Reafon that the Lefſo2 ſhould ſuffafn 
the Damage by the Enemies than the Leflce, in as much as the. 
Leſſee had the full Power of the Land during the Term, and by 
his own Contrait is to pay the Rent upon all Perils. Mich. 23 
(a) Style 47, Car. B. R. between (a) Padine and Jane, adjudged upon a Demurrer 


a5. 5 7 055 in two Caſes, Intratur Hill. 22 Car. Rot. 1178, 1179. 
udged, the | 
12 not being well pleaded. All. 26, 27. S. C. adjudged, and a Difference taken where the Law creates a 


ſion by the Act of GOD, 


Duty or Charge, and where by the Parties own Contract, and vide my firſt Part 507. pl. 2, 3. My ſecond Part 


84. pl. 8, 9. 


th ® 4 8 


2 


(L) Suſpenſion of Perſonal Things. 


My ſecond the Dap, and not to make it a Releaſe, Mich. 3 
2 | 2 e and Jeffries, per Curiam. 
C) 1 . 


307. S. C. adjudged, Cro. El. 352. S. C. adjudged, and ſaid, if it had been a Covenant not to ſue at all jt 
would have been a Releaſe, and might have been pleaded as ſuch. March 95. 


925 l ie , egg is, char ve Hall not be 
| "fu * 
he be, that he wal then plead the ſaid Szant as an Ac Toiteance. 


and that the ſain Obligation ſhall be void and of no Effet ;- this 


5 is a Suſpenſion of the Obligation, and ſo by Conſequence a Re- 
OO leaſe, fo: this is a Ozant, and that he wal plead it as an Ac- 
oe ion quittance, (d) 21 H. J. 23. b. 30. | N 
(d) Bird. 117. 


8. C. cited, Show. 46. S. C. cited, Br. Deſeaſance 16. S. C. Br. Bar 58. 8. C. Br. Grant 58. S. 0 


3. A. having a Rent-charge iffuing out of three Acres, B. purchaſed 

two Acres thereof, and A. covenanted and granted to and with H. not to 

diſtrain in thoſe two Acres for the Rent; by Glanvil it was held a Re- 
te) 1 Shor. leaſe, but Anderſon contra, (e) Noy 5. but per Curiam, if it be a Releaſe 
321. 8. C. the Tenant of the other Acre may plead it, for thereby the Rent was 
cited, | extinct. 


4. If do are bound in an Obligation, and the Obligee releaſes to one 


22 a of them, provided the (f) other ffiall not take Benefit of this Releaſe, 
one — — to another, 2 Rol. Abr. 412. Letter G. 


4 the 


Serre 


* 


e P 
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the Proviſo is void, and the other ſhall take Advantage of the Releaſe, 
if he can get it to ſhew. Hil. 3 Car. between Everard and Herne, Lit. 

Rep. 190, 191. adjudged. *' 3 * 

F. If Two are jointly and ſeverally bound in an Obligation, and the 

Obligee by a Deed covenants and agrees not to ſue one of them, this 

ſeems to be no Releaſe, but that he may ſue the other. H. 14 Car. in 

the Caſe of (a) Dennis and Pain, Cro. Car: 551. (a) March 98. 
5 8 : | L C | 


+4 Fon Nel 
on. 451. S. C. but S. P. does not r. My firſt Part 472: pl. 2. S. C. Point 
vor a Retraxit being entered . * Gould pr Looks the —— * 


6. If the Obligee covenants and grants to and with the Obligor, that 
during ninety- nine Years he will not put the Bond in Suit; this is only a 
Covenant upon which an Action will lie, but it cannot he pleaded in Bar 
of the Bond. Vin. 1 Will. & Mar. between (b) Ailoſſe and Scrimſbire, (b) Salk. 573; 
Carth. 63, 64. adjudged. * 4 of | Ore FO 

1 | 2 e Shor. 46. 8. © in ch 8. 
a 1 46. S. O. but differs in the Repoꝛt. 

7. But where the Covenant is, that the Obligee will not at any Time 
hereafter put the Bond in Suit, ſuch Covenant is pleadable in Bar as a 
Releaſe. In the Caſe of Ailoffe and Scrimſbire, per Curiam. | 

8. And in the Argument of 4iloffe's Cafe it was allowed by all, tha 
if a Letter of Licence contains the following Words, viz. (c) That if the (e) But vide 
Creditor ſues within ſuch a Time, his Debt ſhall be forfeited, ſuch Li- Sbor. 46,330, 
cence is pleadable in Bar. Carth. 64. 331, &c, 


. - 4 — A 1 > WW 4 111 
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(W) (d) A Perſonal Thing once ſuf gg. 


pended ſhall be extinct. 7 302. 
1. IF a Perſonal Atibn' be ſulpendep by an Ack or Law, this will be weed 
[ not be any Exeter ene. ung TH RENE . Aden A 
quent, but may upon a Condition precedent, ſor there the Action is not 
My ſecond Part 11. pl. 8, 9. 
ebte 


2. Jf a Moman Executrix of e, takes the Obligoꝛ to 
HusSband, and after the Baden dies, rh wfpenſron was no. ner 5 
Ertingulfhinene, becatile ik was by an AX in Law, and in avcer (een, 
droit. Mich. 30, 31 El. cited, (e) Sir John Needbam's Caſe, Co. 8. Funk the 
136; adfjunred. © ee News there, 
3. Ik Two bind themſelves jolnety"ajib ſeverally to one, and ak. 
ter the Dbligee makes the Mike ok one ok the Duligos his Exe 
— dies, and after her pus band makes her Executrtr alſo, 


ſuſpended till the Condition perfotmed. 


1 
a 


- 
- 


and dies, the pitratidn n ext up the Silpertſion, Trin. 122 
Jac. B. between (f) Fryer und Gildrick ndiüd ged. () Inte 
1 l lt ++ 1 © Moor 895, Pl 1174. 8. C. Hoh. 10. 8. C. x Brownl. 76. S. C. 


8 * 


* 1 tote gie 11d. 1 5 .N 20150 1011 ER 103190177 7 

4. Ik Two bind themſelves jolntiy ann ſeveralip to one, who 
makes; the like of one of the Obligozs Executrir, ann dies, who 
adminiſters; this is a Fence in Lawꝛ ok the Debt, in as muͤch as 
de acknowledges the © cuteir. to be. the 4Uife of the Dbligo2iat 
the Time ok making der Executrix. Trin. 12 Jae. B. between 


PR, © gm 
= #& 


(g) Fryer and Gildrich per Curiam. x55 227 of 5 Agee... 
| | Hab, ters. O. Moor 8555 pb 3 1748.6, 


5. N 


8 ** th ** — 


428 Extinguiſhment. | 


5. Ik A. be indebted to B. by Obligation, and after A. dies In⸗ 
teſtate, and C. after takes r of all the Goodg of A. by 
which he becomes Executo; of His own Wirong; and after B. 
takes Adminiſtration of the Goods of A. tho“ B. may have Tref: 
(a) For this ÞaſS 02 Trover and Convetſion againſt C. fo2 the Goods (a) by 
vide Title ' May of Relation, yet he may alſo have an Action of Debt upon the 
Betation- Obllgation agatnſf C. as Executo2 of his own Wrong, with an 
300.  Averment, that none of the Goods of the Inteſtate came to his 

| Hands to fatisfy any Part of his Debt, and that the Defendant 

C. after the Death of the Jnteſtate, feiſed all the Goods of the 

Inteſtate befoze Adminiſtration granted to him, fo2 the Reaſon that 

the Action of the Debtee being Adminiſtrato2 is ſuſpended when he 

'hath Aﬀets, is becauſe he may retain to ſatisfy himſelf, and the 

Law ſupplies it, and gives this Power to retain, fo2 that he can. 

not ſue himſelf, and here when he hath no Aﬀets he cannot re- 

tain, and he is not bound to bzing an Action of Trover and Con: 

| \ verſion, as he may, but may alſo bing this Action of Debt at his 

55 leaſure ; fo2 ft is well pꝛoved, that his Acton is not ſuſpended in 

.as much as when he had no Aflets he might have had an Aﬀion of 

(b) Style 384. Debt againſt the Peir. Trin. 1653. between (b) Aſhby and Child, 

S. C. adjudg- Exetutò of Blackerly, adjudged per Curiam upon Demurrer, In- 
1 tratur Mich. 1652. Rot. 686. 


— 


— 


—— — 
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22 2 (N) Suſpenſion (c) avoided. 

the ce af- 

ter Eviction. 1. TF g Man leaſes a Refto2y fo2 Pears reſerving a Rent, and 
OT | won Part of the Glebe ih one Comer of a Cloſe is a Sheep: 
Style 432, Cote, and the Leſſoz enters and pulls it down, and the Leſſee re: 
tyle 43 

446. enters, and after the Rent is behind, the Rent is ſuſpended not- 
2 Leon. 110. withſtanding the Re-entry of e Lefice, ko Part of the Þ?2ofit of 


— the Thing leaſed was taken 05 Leflee, ſcilicet his Houle, 


(4) Cro. El. ham and Gauſj)) 


341. ſeems 
the Time to be S. C. 


2. I the Leſſo2 of a Mood 82 Orchard, rendzing Rent, cuts it 
2 28 and the Leſlee re⸗ enters, yet the Bent is ſuſpended: Quere 
* 18. wy 


— 5 


d) Mich. 3) El. B. R. by Pop- 


3. If the Leſſor enters upon the Leſſee and cuts down Trees, this is 
no Suſpenſion of his Rent, for the Bodies of the Trees did not belong to 
the Leſſee, ſo that the Prejudice to him is only in Reſpect of the Boughs 
and Shade, and the Taking the Boughs is no Suſpenſion of the Rent, 
Gr that does not iſſue. out, of them. Mich. 21 Fac.i between Harby and 
erk, 2 Rol. Rep. 398. adjourned ; but : Haughton Juſtice was then of 
1 1 Opinion, it was no Suſpenſion. | | 
24. If one leaſes a Warren reſerving. a Rent, and the Leſſor plows a 
Field Part thereof, this not being a Rent, but a Sum in groſs due by 
Contract, this Entry or Uſer is no Suſpenſion.” Noy ooo. 
lf one leaſes Lands for Years to which there is Common*in other 
Lands, and the Leſſor incloſes the Lands in which the Common was; 
this is no Suſpenſion of the Rent, for that did not iſſue out of the Com- 
e) 2 Rel. mon. - Mich. 21 Fac. between (e) Sir Nebolas Sanderſon and Harriſon, 
k . 416. Oro. Fac. 671. Se tas enn 
S. C. adjudg- | 
@d, Palm. 392. 8. C. adjudged, and vide 2 Rol. Rep. 345. 


* N 6. 1f 
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A — * | 
Extinguiſhment. 
6. If Grantee for Life of a Rent-charge, accepts a Leaſe for Years 
of Part of the Land out of which, Ec, by which the Rent is ſuſpended ; 

et if he ſurrenders to Reverſioner, the Rent does not continue ſuſpend- 


ed during the Term, but preſently revives. Hill. 3 Car. between Sir F4- 
ward (a) Peytoe and Pemberton, Cry. Car. 101, 102. adjudged per totam (a) Lit. Rep. 


— — 


. Curiam, for quoad the Leſſor and Leſſee, the Leaſe is determined, and 58, 82. S. C. 


the Poſſeſſion and Intereſt veſted in the Leſſor without Entry. adjudged, 
| Hut. 94, gz. 
G S. C. adjudged, Het!. 50, 71. 8. C. 
5. If the Leſſor enters and pulls down a Penthouſe, Part of the de- 
miſed Premiſſes, and detains it; yet this is no Suſpenſion of the Rent, 
but a Treſpaſs, for which the Leſſee may have an Action of Treſpaſs. 
Trin. 30 Car. 2. between Roper and Lloyd, 2 Fon. 148. adjudged. 
8. If one hath two Houſes with one long Balcony going out of both, 
and lets one to A. generally, not mentioning the Balcony, reſerving Rent, 
and then lets the other to B. with the Balcony thereto belonging; and 
after the Leſſor divides the Balcony unequally, laying more to the laſt 
than to the firſt Houſe ; this is no Suſpenſion of the Rent, becauſe the 
Balcony was not exprelly Tet to the Rf never out of the Leffor'+ 
Poſſeſſion. Trin. 27 Car. 2. 3 Keb. 520. 
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Is fol. 273. pl. 6. in the ſecond Line, for after read before. 
293. pl. 4. in Nota, I 8. from the Bottom, for Salk. 297. read Salk. 293. 
325. Pl. 4. in the fixth Line, for Bail read Principal. | - 
326, at the Top in the uppermoſt Lixe, for Principal read Bail. 


Some Names of the Caſes in Title Error, being omitted in the Table to the 
ſaid Title, are inſerted in the following Table. : 
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N ames ; of the Caſes 


IN rar 


Third Uolume 


0 F 
DA N V. 7 R s $ Abridgment 
e 1 200 Wr n 2 F 4s n | 
N. B. Thoſe Caſes in the 2 TA B LE mark'd thus *, 
are to be found in the Note on the Pl. | 
* 3 — — ——̃ — TEL — — VEST 3 
; Ab. 1 8 | Ai, 

e PHI +©. \ Page Pl, 

Bbot of Strata _ 26 | Aite and Aden 320 2 

(the Caſe of) 9 & Ailoffe and Serimſhire 427 7 

Abraham and Twig - 1 | Ailoffe's Cafe "4037 8 

| | 1 9 3 i 

Abram and Cunningham 350 11 . 

| Ac. \ 1b wizard [ Altbam's Caſe 6.) 39 1 

| 2 ©. 44. * + } Albany's Caſe 84 8 

Acton and Pitcher 244 Alton Wobds (75% Caſe LOR 232 2 
dei . I 1] Adden's Caſe 4228 4 

Ad. | | Alexander and Lam 787 4 

| | 124 4 1 +» [Aldrich and Walthal * 396 3 

Adams and Dion 367 2 Aldworth and Peel * 405 1 


Ages Aa 1 

Agard and King 216 10 | Anonymus. | 199, 4 "- 
&1.% 821 4 q MA 3 A, 22 & ! * 215 22 | 3 
; £ | Anſly and Chapman * 175 7 | 1 


Andrews 6, | [ 


The Table of the N Names pr the Caſes. 
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An. 1 
Page pl 


| * Ba. . 
Page Pl. 


* 177 4 
Andrews and Harborne 313 


Anſly and Chapman 


Bath (the Biſhop of) his Caſe 216 


; 
314 4 | f 6 
Andrews and Cope 340 rc 6 
* 340 K: 2 Fre 7 
1 Bampfield and . 5 
341 4 | Bayly and Murin I 
Andrews and Blunt * 424 | 1 Bayly em Munday 4 
I | Bayly and Bunning 7 
Ap. 8 7 
| | l N * * . ) his Caſe 256 18 
Aprice and Hayes 215 20 and Wi 27 6 
* 4 1 4 Bagſhaw and Gallatd| : +. 2202 ; 1 
T. 2 
Bagſhaw and Goward v I 
Archer's Caſe, 181 161 Baskerville and Brochel 22 
Armiger and Biſhop of ty Sep 2 
n : "0x Barkely's Caſe 7 
| * Barns and Hill . 6 
AC. N z Baynat Ce > s 4 
| 4 % N. Bane*s Cafes * * 4 3 
Aſtry and Ballard | 7 1 
Aſhby and Child 374 3 | Barret and Winchcomb 7 
; 428 5 | Barker and Dye 17 
| Baker and Berisford * 2386 12 
At. 8 bf C74 
Atkins und Atkins 237 3 Bathufſt's Caſe N 386 14 
Atkinſon and Dennis 247 1 | Barnhurſt and Sir 3 
Atkinſon and Coateſworth 266 11 = Telverton 5 Rag i ER 
Atkinſon and Corniſh 356 9 
J | | Be. 
n x $$) | | 
| | FRG wo AS Beckwith's Caſe | 14 16 
Auſtin's Caſe 195 1 | Beecher's Caſe | 37 1 
Audly and Hall ® $280 17 9 
Audry's Caſe * 348 10 | 37-4 
Auſtree and Audely - $604. 4" 237 -*$ 
K ES 3 289 127 
3 1 Wi | to. ab 10] 182 
Bentham's Caſe + wap 
Aldry and Jolinſon 115 5 | Bedingheld (Anne) her Caſe. 147 
B Barns and Cary & a 122 6 Berry and Goodman 166 13 
Barns and Cary * 125 ' 1 | Beresford's Caſe - 185 11 
Barwick's Caſe 161 1© | Bereton and Nichols & al * 106. 33 
Baker and Raymund * 175 8|Becks Caſe © 1486 13 
Bacon and Hill * 177 @1 | Bedingfield's Caſe * 197 
Bath (the Biſhop of ) his Ge 203 3 | Beveſton and Huſſey 201 
203 4 || Bedford and Johnſon 232 1 
210 9 | Beamant's Caſe 239 
210 10 293 
213 14 Beverly and Beverly 307 
213 15 Beamont and Long 308 
214 16 | 2 © 309 7 
216 3 Benche and Wiſeman 118.1 
18 216 4 | 
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Page Pl. 


Be. 
Bellows (Sir Henry) and? -__ 
Handford [ 322 
e 
Beverly and Cornwall * 342 
Bethel and Stanhop es + 
| | 374 
Bethel and Bethel 378 
Beerbrook and Read 394 
Bellew and Juckleden ' 420 
Beak and Kent * 413 
Benton and Trot \ v0 
Bi. 
Biſhop's Caſe 46 
Bickley and Bickley 194 
Biſcoe and Holt * 244 
Bindon (iſcounteſs of * ibs 
her Caſe 339 
Bird and Culmer 490 
Bl. 
Blunden and Baugh 166 
Blithman and Blithman 197 
Blandford and Blandford 200 
Blomfield's Caſe 9904 
5 
Boyton's Caſe 113 
115 
128. 
118 
Bowles and Laſſels 117 
Bonner and Stokely 122 
Bovy's Caſe (Sir Ralph) * 126 
Bowles and Walter 196 


Bowe (Sir Thomas) his Caſe 235 
Bowle (Lewis) his Caſe * 238 


| 239 
Boyle and Scarborough 252 
Boverton and Evans 269 
Boucher and Wiſeman 32 
Bonner and Stukely 322 
Bond and Green 385 
Bond and Bayly 394 
Borret and Boyes 111,03 
Bowers and Cook | 414 
Nati ' 4 
Br. 
Brigham and Godwin 148 
Bruerton and Raynsford 166 
| 166 
Brudnell's Caſe 170 
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Page Pl. 


Br. 

| Brudnell's Caſe 171 

309 

350 

73 f 356 

Brian and Baldwin 174 

Bridgewater (Counteſs o 

| _ kl 4 75. 175 

Brown and pells 179 
Brown and Jews 189 

Braybrook's Caſe 221 
Bredon's Cnſe 223 

; | 224 

0 224 

8 224 

Brian and Cauſen 237 

Brereton and Evans * 257 

| 278 

280 


Brown (Sir George) his Caſe 278 
Brownlow and Lambert 281 


I Brown's Caſe * 294 
Britton and Cole * 305 

I Briers and Goddard 354 
| 386 
Brown and Wood 354 
Bradbury and Reynel * 374 


Brown and Collins S208 


Brightman and Keighley 378 


Browning and Fuller * 381 
Brown and Purchaſe * 383 
Brunet and Holden * 394 
Bracebridge and Baskervil * 4oz 


Bridgeman and Lightfoor 5 403 


Brown and Wood 407 
Brown and Brown * 409 
S * 410 
Broker and Charter * 411 
| * 413,, 
Brook and Stroud 412 
Bracebridge's Caſe * 415 
416 
Bradſhaw and Eyre * 419 
Bradſhaw's Caſe 424 
921 
Burford and Some and Gaier 119 
Buſhes Caſe 121 
Buſtard's Caſe „ert 42 
8 131 
| 333. 
134 
Bull and Wyott 159 
| | 257 
262 


Butler and Fincher 160 
"228 Zuck 
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The 7 able of the Names of the Caſer. _ 


Bu. 


Chudleigh's Caſe my 
as | 


j 


Page Pl. 
Buckler's Caſe -161 9 
” $237. 4] 
* 
220 2 
® 233" 30 
* 230 16 
Bullen's Caſe * x97 21 
Bullen and Grant 1187 98 
Burton and Horton 199 3 
Burton's Caſe 199 4 
Buſh and Allen * 200 ''8 
Buxton and Ballman 268 1 
Butler and Dell "306 9 
Buchly and Perk 379 27 
Burnet and Dixe 385' '2 
385 3 
Burnet and Holden 386 13 
Bull and Wheeler „ 
„ 
Buckhurſt*s Caſe 416 20 
By. 
Byron's Caſe © 3533 
Byroff and Byron ® 353 
CY; 1 
Arter and gar 2 1 
Caponhurſt and Ca-T + (14:23 
| 8 5 al Ns 
Candle and Clarke * 214 37 
Caſtell aud Dodd 224 2 
Carpenter and Collins 237. 
235 1 
238 1 
Carter and Clacole * 248 23 
Cawdry's Caſe | ® 299 3 
Carter and Claypole 3032 1 
Cambell (Sir Tho) his Caſe 321 55 
Carr and Copping 443 6 
339 5 
Cave (Sir William) and #« a 
Sir William Fleetwood 339 
Carter and Crofts 348 11 
36 
9 
Carver and Haſelrig 356 ᷣ6 
356 7 
Caſlillion and Smith 404 9 
Catesby and Wilkinſon 437 3 
Ch. 
Chamberlain and Turner 175 6 


Ch. 
Page 
Chudleigh's Caſe 225 
Chedi cr me 
edingto 

7 pro n (Rector of) 209 
| 209 
| 209 
210 
* 210 
211 
211 
| Chantrel and Randall 214 

, Chicheſter (Biſhop of) and *, 
Freeland * 
Charters and Peters * 320 
Chappel's Caſe 335 
Chapman's Caſe 362 


Chandler and Thomſon 377 
Chiberton and Trudgeon 1382 


Chard and Bird * 381 
Chaffe and Kelland 399 
Chamberlyn and Nicholls , 499 
Childs and Weſcot 1 41 5 
* 416 
Cl. 
7 Clerk * Molineus , 
Clanrickard (Earl of) and 
Viſcount Liſle "5 
Clanrickard (Earl of) his 
Caſe © | + | 5415 | 
| 156 
Clark Now” Day's Caſe 5122 
S323 * 189 
 Clache*; Caſe 179 
| 188 
Clarke and Davie 189 


Clanricard (Lord) & at 4222 
Clerk and Andrews ; 324 


340 

341 

346 

Cleer's Caſe 326 
Cleydon and Spenſer * 387 
Co. 

County Palatine ot 8 

8 

| Coachman and Hally 126 

Corbet (Sir Andrew) his Caſe 162 
Cobb and Betterton 169 

Cochet and Sheldon * 170 
Collier's Caſe l 

, ' 177 

| 177 

Cooper. and Franklin * 188 
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8 4 "0 Page Pl. | 9 Pep 
hee 
Cordal's Caſe 43 6 "IE | F 12 
Combe's Caſe 204 1 TO 
Corniſh aud Cawſey 213 13 D 
0 10 and Litchfield , 247 1 B 
Biſhop of ) Deacon and Marſh * 
Cn boo "5a a * 249 1 Dell and Cockdell ns 
2 Auf wo 271 5 | Dethick and Bradburn 242 
on ee 3 = 3 | Dennis and Drake * 329 
7 ; 330 
Bin I HRS nos op 
Colborne and Wrigh 200 r 
888 ght : 45 11 Dennis and Pain 427 
Coulter's Caſe 385 4 | Di 
Conny and Baron 394 11 
— Bt} i+ "oa 
1 Jordan 
Con and Matthews *421 7 Dillon and Frain * 183 
otton and Heath 423 4| Dickley aud Spenſer. 221 
Dinſdale and Iſles 234 
Cr. _ and Adams 307 
'Diggs's C 
Crawley and Marrow 196 80 * * 
275 | 
Croker and Kelſey J t. : | 125 
197 3 Dowman' Caſe 
en and nn , 356 6  Downhall and Catesby * 
Grey s * 1 367 3 Doiley and ollifte 264 
yo aud Green 1 2 Doiley and White * 264 
rolman and Read 417 5 | Doddington's Caſe 268 
if | Doubty and Faun * 268 
Cu. | ON Neal * 269 
| | a Conny 20 
r 795 8 Dorcheſter and Web os 
: J 
. ³·¹- its «[oniaitmnre *4as 
as. 8 10S | and Jeffries 
Cuts (Sir John) and Bennet 381 8 we 
2 Dr. 
Da. | Drury (Dr.) his Cafe 64 
| Alamore and Heskins 56 21 4 
Daniel and Waddington 169 3 | 66 
Daniel pF Ubley 178 bs YR ee My wy 
Darcer's Caſe MASS: oi Du, 
Dalton and Biſhop of Ely 247 1 | 
Davenant and the BiſhopT # Dun and Patie 
c Sarum i _ 
i 88 8 and Bisbich 315 1 Dutton and Ingham * 
on Caſe 320 1 7 
Damport and Pinſent 355 2 0 
Daviſon and Helſop * 280 2 Duke and Smith 257 
Davis and Davis 3 | x 
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The Table of the Names of the Caſes. 
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Dy. | Ex. 
i 2 41 Page Pl. E (Biege) „Page Pl. 
r and others, an 5 xeter {Biſhop o 15 
. d 7 A as Caſe and 4 7 4 9 
345 4 | | 
bl Ey. 
Ed. | Eyres and Falkland 170 9 
Den and Lloyd „„ ed 2 
Edmonds and Booth 161 11 Fa. 
Edwards and Rogers hb pi 
Edſar and Smart 8 Allow and Lambert 116 1 
3 34 5 Fawcer's Caſe 29E 22 
Edwards and Stapleton | | 201 3 
Ee. Fe. 
Eeles and Lambert * 297 1 Fenwick and Mitford t59 9 
Fernes ( Dean and Chapter of ) 232 3 
288 4 
Egerton and Egerton 150 8 Felgate and Gardiner 314 4 
Egerton (Sir Tho.) — 338 20 Fenner (Dame) and was 88 
Brereton Lewis Dives 3 3 
El. Fi. 
Elton and Sir John Lenthal 119 3 Fiſh and Bellamy * 213 15 
Elme and Leaves 212 10 | Fiſh and Wiſeman 1 
Elmer*s Caſe 5 * 247 12 | Finch (Sir Moyl) his Caſe 357 x 
Ely (Biſhop of ) and Clare- 1 
1 4 EA 7 * | Finch and Bodyll 2 359 5 
Fiſher and Snelling * 286 11 
Em, Fiſher and Richardſon bt 391 | 14 
Emerſon and Emerſon 261 6 Fl. 
Emſon and Williamſon 415 2 
Fletcher and Farrer 269 10 
Er. ” 269 11 
N | Floyd and Bethel} 302 4 
Eriſh and Reeves * 187 9 
Erington and Erington 196 7 Fo. 
Eſ. Fowler and Ougley * 176 19 
Forteſcue and Abbot * 178 24 
' Effex's Caſe (the Sheriff of) 113 5 | Foot and Berkly 214 18 
3368 8 b 214 19 
Eſſex (Sir William) his Caſe 207 1 Fox and Collier * $44 2 
| x Fox's Caſe 295 I 
Ev, Folgate and Mole * 225 2 
| Foſter and Jackfon 338 22 
Ever and Aſton * 205 4 340 1 
| * 241 8 | Ford and Glanvile 1 2 2 
Evan and Thomas 206 1 | Fortree and Fortree * 407 1 
Evans & al and Aſcuith * 285 4 | Foxwiſt and Tremain 413 3 
Evelyn and Leveſon 378 24 Foxwith and Tremain * 412 3 
Everard and Herne 426 4 1 


—yB — 


75 . Vu ble of the N ames of t he Caſes. 


5 T 


| | Fr. . q 
| , age Pl. | * Pa p- ( 
ones Themes *177 23 | Goff and Haywood * 169 5 | 
Freſhwater and Rous © *199 8 Goſhake and Chiggil - _ 7 
Freeman and Freeman 325 4 | Goſtwick and Maſon * 11 pa 
F ryer aud Gildridge . 4179 6 | Goodwiight and Corniſh 237 
3 427 3 | Goodridge and Warburton * 122 
427 4 Goddard (Eliz.) her Caſe *® 289 2 
Fu, Goddard and Vouchers — 8 4 
| Goodier and Ince 14 | 
Further and Further. * 2383 9 | Gollyn and Osborne ns. 
4 384 12 | Gold and Strode 4x 8 
395 1 | Good and Pinſent 15 
3 0 Godfrey and Woodard 371 18 
Goldſmith and Sidnar 392 4 
Ga. | Goodie and Ask * 294 1 
0 1 = | 0 S. 
| a 332 44 
N Iv 
Garret and 8 „unn "= 9 "0 
Garret and Fulwo * 293 3 Greenwood and Tib * | 
Gabriel's Caſe o Gre eee 2 
Gaudy pod ye FR N *— 7 reene and Armeſteed 2 3 
* '| Greeve and Duel b 174 3 
| * . 
Germin and Willis 1865 1 | Grute and Locroft * — ; 
{60d © ** 3 | Green and Edwards | * 210 16 
'Geary and Read 20 1 ; ; GENT? IE 
Germain and his Wife, , ann , Fox 1 
and Otcherd * 155 SL. 4. 
Germin and * 17 3 
Gee and his Wife, and Sir Grant | 
Francis Fane D 30 0 1 Caſe : — 3 
| n 308 7] Gray; and Pawlet | 0 
5 326 3 Bartholome -r 5 368 1 
Germain and Rowles 389 4 Greeves and Weigham 373 2 
| 390 12 | Gresbrook's Caſe 273 2 
4 Green and Wilcox 383 10 
| | * 1 | 
Gimlett and Saundrey 226 1 | nn 
Gilbert and Witty N. 236 I | Gurry and Sandetſon * 187 9 
23 2 | Gutch and Da | 
Gilman and Hore , 279 9 N «ns 7 
Gibſon and Brook 8 221 7 ? = 198 
% 21 Hs. 
Gl. H' aud Sir George? 
; | Reynell 2 
Glaſcock and Morgan 340 I 4 
* 24 4 2 
Haywood and Fulcre | 
Hammond and Wood 
+ | Hannam and Woodford 


th. 1 
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* 
ang 
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ha. 
Dd Page 
Harbin and Loby * 169 
Hawkins's Caſe * 176 
Hambleden and Hambleden 176 
Hanbury and Corkerel 
al* 7 179 y 
Haydon' s Cafe 186 
4 187 
Hatt and Arrowſmith 205 
- 205 
Haddon and Arrowſmith * 205 
3 # 205 
Havergill and Hare 205 
Harrington and Wiſe 207 
Hare & al” and Celỹ 208 
Hare and Okely © * 208 
Harrifon and Cheſter 254 
Hart and Buckminſter 270 
Harvy and Blackdole 282 
284 
Harvy and Blackdon © 282 
Harman and powel * 296 
Hall and Wingheld * 314 
316 
Harris end Lord Montjoy 327 
Harvy (Lady) and Norton * 334 
Hawkyn and Ardyn 338 
Hanger and Fry 342 
| | 342 
Hayton and Wolfe * 350 
| 0 ; #1 I 
Haul and Salvin * 356 
Harwell and Harwell 358 
Haſtings (Lord) and Dow- 3 
gnſs 35 
: Haws and Loder ” 349 
Harwood and Wraynam 376 
Harecourt aud Wrenham * 383 
Hampton and Bartholomew 383. 
Harding and Salkil 384 
Hampton and Boyer 391 
Harriſon's Caſe 392 
Hargrave's Caſe . , 395 
Hatton and Maſchal +212 
Hancock and Proud 
Harrington (Sir * a 
Garroway 42 1 
Harby and Clerk 
He. 
| ** aud Puncharden' * 1 
Hemings and Pantherden 160 
TO 160 
-- Hearne and Allen * 180 
-Henly and Walſh * 282 
284 
2-. 
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He. 

e wy Page Pl. 
den de Walſh „„ 
Hendon's Caſe au. 718894 
Heydon * e. . 306 10 
Heydon (Sir Chii 1 

pher) þ1s Caſe 4 333 1 

8 

| Heoſloe?, Caſe 349 1 
| Heliar aud Casbotd | „ 
Hi. 1 

Hinton and Sir John Len- a | 

hall , j 3 
Hiblin and Slacke 163 1 

| $246 
Hill and Upcheir 187 9 
Hinchman and Iles 120834 "og 
Higham, and Baker * 2 36 4 
Higham's Caſe wt | 
Hickman and Machin 324 4 
| 4 324 7 
Higgen? s Caſe *.325 1 
Hill and Hawes , 368 4 

Ho. 
Horton and Horton * 199 3 
Hopewel and Ackland 291 7 
War 

_ (Sir Robert) and? 206. 9 
Holms and Seller 209 10 
Holt and Liſter * 220 9 
3 . 222 26 

owa 

mw (Sir rles) his? 232 5 
Holms and Meynel iini 
Holland and Downs 188 
Hoe's Caſe | , 345 I 
Hodge and Clare of 
Holliday and Boas 1 
Horman and Harman 394 15 
Holt and Hore 403 7 

4 8 

Houſe @ al and Lord Petre 411 3 

412 4 

Hodgfon and Thorborough 424 5 
Hu, 

Husbands and Cole * 126-4 

Hughs and Crowther N 

34 2 TO 2 %% 6 

Hunt and Singleton 98 

”* $8 3 

© 250 & 

Hughs and Bendy 1 0 

| Humphry's Caſe 319 6 
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Hu. | 1 
, * ; | Page Pl. 
Huyt and Copa 4345 3 
Hugbſon and 05 391 14 
Hugh“ 9.4% 1 
ig, 
Hynd's Cafe 253 4 
Ja. 
Ames and Plerce * 118 13 
Jackſon and Humphrys 121 10 
James and Portman 2233 * 
James and London 32 
: James's Caſe * 279 1 
lay and Bond 291 6 
| | 294 1 
James and James ; J26 3 
1 
Id. 
Idle and Coke 186 14 
. * | Je. 
jemòt and Cooly * 163 4 
Jenning's Caſe 165 5 
——— and Young: 185 12 
Jemmot and Cowley *.205 | 6 
jefferie and J refferie , 308 3 
Jennings and Hall ® 323 4 
Jenkins and Plume 379 26 
Jeffrys and Dee —413 1 
In. 
Ingram and Bartleit 419 12 
? Jo. 
Jones and Pope 125 3 
ſohnſon and Kerman 175 12 
Johnſon and Smart 180 9 
Johns againſt Lee 2 Po- 
mar 1s: ; 3 
ay 
ones and Williams , 1.338 21 
ohns and Williams * 3 . 20 
Jones aud Rwe * 300... $1: 
| "309-0 
ordan and Foſſet 334 16 
ohns and Adams 406 17 
Jordan hd At wood 419 8 
5 of Ihe „% 419 10 
419 1 


4 
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Tr. 
1 Page Pl. 
Ireland and Coulter * 385 4 
Ju. 
| Juel and Livgley 209” 1 
F WS 209 2 
Juel's Caſe 269 3 
Ke. 
K Enrick and Burges 372 13 
373... 3 
Keble and Osbaſton 374 -1 
Kelſock and Nicholſon 389 4 
Ki, 
King and Lord St. John 9 
1 
| King and Kemp 161 12 
King aud Barns 294 7 
King and Okey & al” | {-, 
| King and Rogers 305 6 
King. and Pullen © 305 6 
| King's Caſe 2 
1 1318 I 
* 229 1 
King aud Remball 174 1 
Yr" 174 3 
| 180 7 
180 8 
King * Melling 182 21 
King and Perſeval 268 2 
King and Fouler 1 
295 2 
296 3 
296 4 
King and Chandler * 305 6 
Kightley and Kightley * 37 20, 
Kindler and Leverſage 203 8 
Kn. 
Knollis and Robbins 1 348 11 
Knyveton and Latham 378 25 
Knight and Hilton, 1 HR 
Copping N [5.0.1 
Knighton and Moreton irn 
e | 
Ancaſte!'s Caſe 41 5 
; Langden and Walls 118 15 
Lamper's Caſe -& 8. 
:Lathbury 
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La. 
page 
Lathbury and his my 414. 
and Humfry 
Le. 
Lenthall and Lenthall 118 
I eighton and Walwyn 122 
Leventhorp and Aſhbie 168 
Lee and Withers "277 
Legwood and Burriſh 180 
Leigh and Brace 185 
Lee and Brown 186 
; 187 
205 


L'Eſtrange and Temple 228 


Levil aad Lewknor * 309 
Lemaſen and Dixon 360 
Leman and Fooke 393 
Lee and Ridford 399 
Levanne's Caſe : * 407 
Li. 

Lief and Saltington * 178 
Lilly and Taylor * 189 
Linch and Hook ® 257 
268 

Littleton and Hibbens 393 
* 396 


Linchden and Winſmore 416 


Lincoln (Biſhop ef) and} + 
Cooper 5 me” 


LI. 
Lloyd and Wilkinſon * 209 
9211 
| *: 411 
Lloyd and Gregory * 248 
Lloyd and Bethell 301 
Lo. 
Lovie (Leonard) his Caſe ** 
186 
Lovelace and Lovelace 179 
é * 182 
Lodington and Kime 183 
Loves, his Caſe 206 
| 366 
Lochoe ard Palfriman 257 
London's Caſe 267 


WERE 
London ( Biſhop of) his Caſe 4rg 
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Lu. 


Lutwich and Mitton 
Luxford and Luxford 
Lunn and Dodſon 


| Lucy and Levington 


Ly. 
Lynacie and Rodes . 
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Madox and Youn 


Manning (Matthew) his Caſe 162 


Maſon and Street 
Manxell'; Caſe 


Machil and Clerk 


Mathews and Whetton 
| Maldon's Caſe 


Mancheſter College an 


Traftord 


Martin and Savery 
Marler and Wright 


Markham and Sir Francis 


Forteſcue 
Maby and Shephard 
Malary's Caſe 
Marſh's Caſe 
Maſon and Dixon 
Maſon and Hampton 


Me. 


Metcalf's Caſe 
Mellows and May 
Meredith and Jones 
Melwich's Caſe 
Mead and Lenthal 
Mere and Ridont 
Mead and Cheyney 


Mi. 


Mitford's Caſe 
Miller and Manwaring 
Middleton and Swaine 
Milford and Smith 
Miller and Manwaring 


Miller and Grewe 


Page Pl. 
9 163 1 
182 22 
352 4 
1 
338 24 
= 116 t 
51416 3 
126 1 
1 

165 6 
186 2 
EE 
3 
198 10 
198 11 
198 14 
204 1 
208 5 
215 235 
216 9 
2.224 8 
tt 
264 12 
268 4 
270 12 
8 
360 2 

* 19 10 
19 4 

* 160 5 
185 12 
204 1 
* 205 7 
229 13 
317 21 
® 158 8 
167 1 
* 176 18 
#200 7 
212 8 
271. 6 
itehel 
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Needham (Sir John) his Caſe 347 


417 


417 
417 
417 
427 


Mi. 
: Page Pl. 
Mitchel and Sir John Crofts 333 4 
Middleton 2d Powel 337 18 
Mo, 
Moor and Sir George? », 

Reynolds r 5 94 
Moor and Parker 182 23 
Moore and Muſgrave 212 11 
Montjoy's Caſe * 318 1 
Mot and Hales ” 249 1 
Morgan and Vaughan 4 
Moreton and Hopkins ” 299- 4 
Morrice and Iſham % 290-11 
Morly and Urlin 33s 4 
Mounſon (Sir Robert) meh is 

Clayton 35 

340 10 
. 
Moreton (Juſtice) his Caſe 361 5 
Morly aud Polhill 363 6 
Morgan and Williams  * 381 9 
Moule and Mody * 388 4 
Morgan and Green 391 18 
Mounſon and Bourn 402 9 
* 404 2 
405 11 
405 12 
406 14 
My. 
Muſgrave and Wharton * 314 
Na. 
| Nag: and Sharpleſs * 115 
| Ne. | 
Nevell and Nevell M 1 
| 184 2 
Nevill's Caſe 186 £4 
| 1 
186 4 
186 6 
| | 186 7 
Newberrle aud Rathebone 216 1 
Newton and his Wife, and pry 
Weeks and his Wife F 293 18 


1 


n 


Ne. 
| P 
Needham's Caſe : 2 " 
Newton and Richards * 583 8 
Newport and Godfrey 394 16 
Necton and Sharp | > 0: 
Nevell and Delabar, and mw 
Cres. 5 8 
No. 
Norgate's Cafe 120 4 
Norden and Fox 3 > 
Norgate and Snape 3} 
Norton and Sharpe |» RE. 
Norton (Sir Daniel) his Caſe 335 2 
Norwich (Mayor and Com- 
monaliy of) and 1 13 
8 - Bo. 
Norden and Levit * 378 21 
Norwood and Read 380-- 1 
| 390 
Norwood's Caſe ® 300-13 
Noel and Nelſon EET | 
Ob. 
Brian (Revan) & a1! | 
O and Knivan 2 3 
Obrian aud Ram 312 10 
Of. 
[Offley and Beets 9407 © 
_ ] Ognel's Caſe 141 
1126 2 
354 1 
365 6 
Ognel aud Paſton 9 0 3 
* „ 4 
342 1 
Ol. 
g Oland*s Caſe 236.2 
„1 3 234 2 
Oldham and Pickering 379 30 
. 40 5 
83 Ons 
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Om. 
Page Pl. 
Omelaughland and Hood 272 10 
7 I 

Op. 
Opee and Thomaſius ® 390 4 
198 9 

Or. 

Ordeway and Godfrey 1 

Ol. 
Ollory (Biſhop of) his Caſe 285 7 

Ow. 
Owen and Apres * 160 5 
* 2465 3 
0; * a4$: 4 
® 34697 2 

Pa, 
Almer and Thorp * 198.4 
Paget axd Voſcius 171 10 
Paget (Lord) his Caſe "224-3 
— and Cornhill & af 241 8 
Pain's Caſe * 243-3 
Payne and Shelton 270 13 
Paramour aud During 270 14 
270 15 
Palmer and Stannage 273 8 
| "32-8 
Paſchal and Warren * 209 4 
Parks and Moſſe and Howe 318 5 
Panton and Hall 334 G6 
Palmer aud Knowles "364 
| 34: 6 
Palmer's Caſe a 343 3 
Palmer and Humphry * 344 4 
Partlet and Cray © 368 I 
Parker and Sweetman . 
Palmer and Litheland 3959 0 
Packington and Culliford - $29; 3 
Parker and Amys ® 383 9 
Palmer and Lawſon 384 12 
394 13 
384 14 
Parker and Atfield 385 20 
394 17 
Pannel and Fenn 388 1 
Partridge's Caſe 4 _— 4 
Packman's Caſe © 407 1 

Palmer and Allicock 7 


2 


409 


Pa. 
" Page Pl. 
Palmer and Allicock 4 9 9 
Parry and Parry r 
Packer and Welſtead 420 17 
Palmer and Fletcher "321 — 9 
Padine and Jane " _ 1 
Pe. 
Pettifer*s Caſe 64 12 
40 2 
Peto and Pemmerton 1 12 
Pettiwood and Coke 176 18 
Pell and Brown * 297 - 34 
Pexhall (Sir Richard) _ p 
Caſe + os 
203 
Perry and Allen * 207 : 
Pelham (Sir William) ws 5 
Caſe 
* 2 43 
; 228 
Pemman and Prene ® 236 1 
Pemble and Stern „ 
Penton and Brown 30 10 
Pechy and Foſter „ 
Pendavis and Kenſbam 325 - 9 
Perrow's Caſe $33 4 
Pennoir and Brace "2323 "6 
Pemberton and Cony 363 2 
Peaſe and Stileman 209-3 
Perrot and Auſtin 391 16 
* 404 - 3 
e 
Percival and Criſp * 409 4 
Peers and Lucy 420 18 
Peytoe (Sir Edward) an 6 
Pemberton 429 
Ph. 
Phorbetꝰ Caſe 8 + 
Philpot and others 5375 1 
Phiney and Phiney * 409 5 
PL - 
Pilford (Robert) his Caſe 77 
Piers, and Alevy and Home 223 
Piggot and Ruſſel * 225 
Piggot and Piggot 225 
Pictoe's Caſe ö 306 
Piggot and Gaſcoign 355 
Pinchon's Caſe 380 
389 
399 
397 


Bb Ken. 


Pl, 


| 
| 
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Pl. Ra, 
Page Pl. Page 
Plaiſes's Caſe 108 8 
Plat“: Caſe 1 4 R Aby and Robiſon * 21 
Plat (Lady) and Sleep * 416 10 Raynor (Lady) and Hol- 
Plummer and Whitchcot * 124 1 croſt and his Wife + 8 
Pleſaunts and Higham 207 4 Rawling and Rawling ” 190 
Pleadal and Pleadhal * 279 1 Rayner and Powell 186 
Pledall aud Colmore 283 4 Rawlins's Caſe 277 
1 279 
Flummer and Lea 5; 425 
2 
Po. | Rawleigh (Sir Walter)? , 2 
his Caſe 5 395 
Podger (Marg.) her Caſe 220 2 | Randal and his Wife's Caſe 413 
Pouſely and Blackman - 231 5 
; wt | | Re. 
Powſeley and Blackman . | 
Popham and Bampheld 237 5 | Renington's Caſe 170 
Powel and Herman 296 2 | Reeves and Winnington 175 
Portman and Morgan * 302 7 Read and Hatton 177 
Poole'*s Caſe 315 2 Repps and Bonham * 184 
Popham and Hunt 362 1 | Redipge and Stoner 199 
Polus and Henſtock * 419 12 Reynel (Sir George) his Caſe 205 
Reynolds (Sir G.) his Caſe 206 
x: Pr, | Read's Caſe 371 
372 
Price and Jones * 2.29 372 
Price and V aughan 163 5 372 
Preſton and Love 166 12 374 
Prettiman and Coke * 179 1 | Rede and Beerlock * 394 
Prat and Phanner 273. 12 
Prince's Caſe 356 12 Ri. 
Prince and Simpſon „ 
| | 357 4| Rice's Caſe ; 5 
Price and Atmore 367 2 | Ridgeway's Caſe * 119 
Price and Parker *4QJ.-:; 1 ® 319 
410 1I| 119 
* 119 
Pu. F 336 
336 
Putnam and Coke * 176 18 Richardſon and Bernard 120 
Putteral's Caſe 195 G6| Richards and Sely 208 
Pultney and Forebench 314 4 Ridly and Pownell * 246 
Puttenham': Caſe 326 2 Richman and Garth 247 
Riche : Caſe 1353 
Py. Riſam and Goodwin * 298 
305 
Py bus and Mitford * 158 8 Rigault and Carrick 326 
I Ro. 
u. Gy! 
fo þ Roſs's _— "RE 169 
Ueen and Templeman * 253 7 Robinſon and Miller 181 
Queen and Sangway 294 7 Roydon and Nelſon 186 
Queen and Hill 296 5 Roberts and Piling - 333 
Rodford and Hopkins 336 
Ab and Bartlet 364 
\Robigſon and Corbet | 353 
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Sc. 
Scot and Peacock 118 
Scarling and King 320 
Se. 
Seybrooke and Ball 159 
Seygood and Hone 189 
Seymor's Caſe 198 
Seamain's Caſe 302 


2 


Ro. 
| Page Pl. 
Roskelly and Godolphin * 386 7 
obſon aud Francis 1 
392 3 
Rogers aud Danvers 195 14 
Rock and Leighton af 
Robins and Barns 1 
ö 
Roper and Lloyd „ 
Ru. 
Rode e and Thomas 249 1 
Rudind, (the Counteſs YN g 
32 
her Caſe 
328 
* 361 
Rudyard and Hannington 416 1 
Ry. 
Ryding aud Edwin * 11d 123 
da. 
Alkill and Howard 9 
Sanchar (Lord) his Caſe 65 10 
Saftin's Caſe 1 
166 14 
Sanctum (Johannem) 4 18 , 
rn de Valencia : 
Savage (Sir John) hrs Caſe * . 8 
Sale 2 The Biſhop of q 
Coventry * | 
Saint David ( Biſhop 997 1 2 4 
his Caſe 93 
Saint Johns and Grevill 308 1 
Sayer's Caſe 344 5 
Sams and Mercer 1392 3 
* 384 13 
* 384 14 
Saint John and Baudrip 391 13 
Sands (Sir George) his Caſe * 407 1 
Sanderſon (Sir eee 28 
and Harriſon 7 


| 


Ow + w 


Se. 
| Hage 
Seymain and Greſham * 302 
Serjeant and Brook 321 
| 322 
Seaborne and Savaker 326 
| Seymour and Greenvill. 331 
Sethe and Sethe 357 
Seaman and The f 34 
ſtratoys of Everard 
Sh. 
Shirley (George) Kut. and 
Bart. and Underhill 1. 
Shirley and Wright 9111 
121 
121 
Shaw and Weigh 178 
Shard and Weigh * 238 
Shelley's Caſe 303 
425 
Shutle and Wood 314 
Shawe and Cuttereſſe 323 
337 
* 338 
338 
338 
| . 3o0 
Shaw and Cutters  * 338 
Shreeves and Wrottam 367 
Shawe and Huntley 377 
Shrewsbury (Earl of) and 8 
Sir Walter Lewſon 381 
Shaw and Norwood 391 
Shaftoe and Powel 3 
Shiply (Mary) her Caſe 398 
399 
* 401 
405 
Si. 
Simpſon and Mayhill * 304 
Sk. 
Skipwith and Green 272 
Skidmore and Winſton * 381 
SI, 
Slipper and Maſon $a 
Slingsby (Sir Henry), 21 
Lambert and his Wife $62 
134 a 
Sleigh and Chetham 2356 
Slaughter and May 283 


| Sleddal and Bowerbank 386 
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> mw 2 


II 


Slawny's 
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$I. 


- Bage Pl, 
Slawny's Caſe T4097 1 
Slawning's Caſe 408 1 
Sm. 
Smith and Bales * 160 4 
| 4 2 
Smye and Clown _ 7 155 1 
Smartle and Williams ws 
Smith and Abel $35 $7 
Smith and Villars 256 18 
Smith and Yeomans * 469 3 
Smith and Smith ht " 29 1 
© 356 11 
ws” | 
Smith and Menon 314 4 
Smalcomb aud Buckingham 319 9 
319 11 
Smith and Bowes 299” 2 
Smith's Caſe 1 4 
Smalwood and The Biſhop? j 
of Litchfield 4 
Smalpeate and Smalpeace 0 9 
Smith and Hannoti ; 384 19 
9 394 I 
Smith and Tracy * 209 6 
Smith and Strafford 418 7 
Smith and Bonſal * 443 3 
So. 
Soutlicot*s Caſe * > 
ey Y 117 7 
Southwell and Wade 1 
| ©; 
Soalle and Gerrard 181 15 
South and Allen 200 8 
oY 200 8 
Southwell (Chapter 0 8 
and Biſbop of Lincoln 42 l 
Southcot and Adams 9 3 
Sonham and Trundle 295 4 
Sp. 
Spicer and Spicer * 199 21 
® 177 23 
Sparks and Purnell 178 24 
Spalding and Spalding 182 20 
Springe and Sir Julius Ceſar 219 3 
228 2 
Sperrow and Matterſon 5 303 12 
Spurſtow and Prince 361 3 
Spark and Spark $673 
Sparks and Crofts 397 15 
| Lpencer's Caſe * 393 7 


] 
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n 


St, 
N e P J. 
Stephens and Eliot * 165 3 
Stephens and Hanham *166 16 
Sturgion and Painter 208 7 
Style aud Herring. 267  - 2 
; 267 2 
1 
Stanhope (Sir Michael) hg , 2 
tan 7 Mi i 
N ir Michael) "> 269 3 
Stroud and Willis 275 16 
Starling's Caſe 29 I 
Sturton (Lord) and Pierpont 255 2 
* Earl of) and 
Needham + 303 13 
Stamere and Amonye's Caſe 306 5 
Startin, and Fatmer and p | 
Lowton 7 3 
Stapleton and Truelock 364 5 
Stokes and Porter © 370 11 
42 72 9 
Stamford*s Caſe T2474 14 
Stamp and Hutchins 387 -$ 
Street and Wiſe 402 8 
Su, 
Sutcliffe (Dr.) and Sir | 
George os 3 nos. IF 
Sutton's Caſe * 270 0 
Sutton and Robertfon * 418 1 
. ; 423 5 
Sury aud Piggot 420 13 
Sw. 

Swifte and Aires 159 3 
Sweepet and Sweeper 207 1 
Sy. 

Symonds and Cudmore 196 10 

| 196 11 
21 2 3 
ymoiick s Caſe © 7 
ror (Sir George 
his Caſe 8 1 0 Y 
5 3 
Ta. 
Aylor and Clerk & af 115 6 
Taylor and Sayer 182 19 
Taylor and Fitzgerald 215 21 
Taylor and Aſhe 230 3 
230 4 
Talentine and Denton 243 1 
5 X Talenting 
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Ta. | 
Page Pl. 
Talentine and Denton 247 1 
Taylor and James 282 2 
1 
TY 21 
Taylor and Bekon * 337 14 
Th: 
Thompſon and Leecli 164 13 
Thornton and Lucas 186 8 
n s Caſe ; 
homaſin and Mackworth 202 6 
Thredneedle and Lynham * 245 2 
Thompſon and Clerk 168; 7 
Thorold and Bayly . 
Thompfon and Butler 407 1 
Ti. 
Tilly and Collier > 399 34 
Tiſdale and Sir Will. Eflex 207 1 
To. 
Tooke and Glaſcock 198 14 
Tooker and Squier 207 1 
207 -.4 
231 10 
Tooker*s Caſe 220 F 
Tompſon and Hunt 414 6 
Tr. 
Xrollop? s Caſe * 200 4 
Trevillian and Lord Roberts 336 8 
Truſlel's Caſe * 344 . 1 
Trowbridge and Taylor 202. 6 
Treſham (Meriel) her Caſe 382 1 
Trethewy and n 1 
Tu. 
 Turther's Caſe 128 12 
Tuck and Frencham 236 1 
Ty. | 
Tylor and Baker ® 118 T1. 
Va. 
v 7 Arie (Sir Henry) | 
his Caſe a 4d ay». 
Vanthienem's Caſe. 355 7 
2 
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Ve. 
Page Pl. 
Veal and Prior | _ 2 V 
Veal and Roberts ha ITZ...12 V 
Veal & al” and Read 1422 25 .. 
3 * 2 
Vernon's Caſe = 5 . 
5 | 
Vernon and Boothby _ 8 
Veal and Gateſden 413 3 
14 | * 
Viner and Eaton 1291 4 y 
—ͤ— — V 
Wa. . 
| V * ht and ? 5 Y 
Griffith * 2 2 5 V 
| Waldove and Lambert = EF) | 
| Ward and Pettifer 160 7 N 
Watt and Waſtfield 188 6 , 
| Wallop and Darby * 18g 8 
| Walgrave and Somerſet 234 6 
Watkinfon and Man * 2 1 | 
Walker and Sir John Lamb * 246 1 \ 
Walter and The Dean) = . 
2 of Nor- 248 1x \ 
Walker and The Dean W — 5 
_— of Nor- * 248 1 \ 
| Walwin and Herbert „ 308 6 | 
Walſal and Heath os; - | 
Walthal and Aldridge 356 7 
Walker and Walker 362 2 
| Wade and Atkinſon *_-. 81 6 
Warver. (Sir William) and, 80 ; 
1 Wainfogd 385 by 1 
| | Waterhouſe and Woodſtrast * * 399. 1 
— 
Waldron and Berry | 55 | þ | 
| Wats and Crooks * 499. 6 | 
| Watfon and Packman *410 1 
Warcup and Symonds 443 
| — and Wangford D439 1} 
y ob Aa? 8 8 
| We. E 
Wenks' s Caſe £ 14. ry 
Welden and Bridgwater i 
| Wellock and Hammond. 177 26 
Webb and * 19h. 2" 
S 122 7 
180 
Welkins and Whiting 3. | 5181 Rl 
Web aud Pattec 9 
e wi 
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8. be 7 able of the Names of the Caſer. 


| 
We. | 
3 5 Page Pl. 
Web and Potter 9 
Web and Paternoſter 4 
Wever and Clifford 326 2 
Wells and Denny 4 3 
Wells and Somes | 
Woodward aud Thompſon * 381 9 
Wh. 
Whiting and Sir George „ „ 
Reynold . 1 RIP "Ml 
we | | a. 
Wheeler and Thoroughgood 166 10 
Whiting and Welkin's Caſe 175 6 
Whitlock aud Horton 1 
Whitingham's Caſe 218 4 
White and Wiltſhire * 302 10 
Whitehall and Squire ot. / 
| $030 
Whitmore and Porter 1 
Wheeler and Collier 55 
Wi. 
Wingate and Morke 166 11 
Winſmore and Hubbard * 169 6 
Wilſon and Robinſon * i175 12 
Wilkinſon and Meream 176 14 
176 15 
176 16 
Widlake and Harding 176 17 
Wila's Caſe 181 17 
182 18 
182 19 
Wiſeman and Paſchal 201 5 
Windham (Juſtice) his Caſe 213 13 
Wilcocks's Caſe h $18: 3 
Willoughby and Brook 270 18 
Wildbore and others; * F 9 
_ Prieſtland _ 327 
Withers and Harris * 330 8 
p 331 11 
Withers and Hains , 332 6 
Williams and Curtis 4338. 21 
| , 338 224 
Williams and Cary * 201 - 3 
Wilkinſon and Thomas 370 15 
Wilcox and Watſon _ 372 14 
Williamſon and Norwich 396 I2 
Wilcox and Green * 393 10 
Wilſon and Packman. „ 


York and Twine 


Wi. | 
1 Page Pl. 
Wiſecot”s Caſe 2 5 2 
415 4 
415 $ 
415 7 
416 17 
118 2 
Wo. 
Worlly* s Caſe 14 16 
Wolf and Daviſon 112 7 
52 4 . 323 5 
Wood and Ingorſal 174 2 
* 178 24 
EE, bs > 
Woodier and Greſham 309 8 
Wotton and Shirt » 1 
Wood and Harburn 340 12 
Woolley and Bradwell 360 5 
Wootton and Cooke ; 363 4 
Wolf and Hayton * 369 4 
| Woodward and Darcy $97 - 13 
Woodward and Thompſon * 38t 9g 
Woodcock and Foxe 2393 1 
Woodward*'s Caſe - 4497 3 
Worlidge aid RPE "0-3 
Wt. 
Wrenfotd and Gyles 169 7 
Wright and Wivell 1 7 
Wren and Cecil 269 4 
Wright (Margaret) her Caſe 308 1 
Ya. 
* and Gough 309 5 
309 6 
Ye. 
Yeomars and Bradſhaw * 353 4 
Yo. 
York ( Archliſbop of) an 9 9 2 
Morton P24 
York and Allyn 304 3 
305 3 
3080 9 


to2 thꝛoughout. 


Bilhop. Vide Eveſque. 
Concluſion, Vide Eſtoppel. 


Deviſe what, and what Eſtate 
paſſeg. Vide Eſtate, | 


© Efcape. 


 Gaols, Vide Pꝛiſon. 
HAT, 113. pl.1. Not 'o, if 
Party never in Priſon or 


\ \ lawfully arreſted, 113. 


|. 1. Margent 120. pl. 1. Going at 
— in the ſame County, with or 
without a Keeper, 113. pl. 1, 2, Cc. 
By Woman Gaoler marrying Pri- 
ſoner, 113. pl. 6. Not after She- 
riff's Death, 113. pl. 7. After new 
Sheriff made, tho' Notice not given 
him of the Priſoner, 113. pl. 8. 
Who charged for ir, 114. Serjeant and 
not Sheriff in London, if Eſcape on 


Proceſs out of Sheriff 's Court before | 


brought to Counter, 114. pl. 1. 


Otherwiſe if on Proceſs out of 


King's Bench, 114. pl. 2. By She- 
rift againſt Priſoner. that eſcapes, 


114. pl. 1. Marg. Gaoler de fatto, | 


114. pl. 1. Marg. Not Deputy, 
114 pl. 1. Marg. Againſt old She- 
riff omitting Priſoner in turn over, 
114. pl. 3. ' Againſt Bailiff of the 
Liberty and not Sheriff, 114. pl. 4. 


If Bailiff unable, Lord muſt anſwer, | 


114. pl. 4. Marg. Againſt under 
Bailift and pot Gaoler, 115. pl 5. 
One Owner ſuffers Eſcape, all able, 
115. pl. 6. Againſt. Gaoler as well 
as Sheriff for voluntary Elcape, 115. 
pl. 6. ; | 


meſne Proceſs before brought to Pri- 
ſon, 116. pl. 1. Otherwiſe-if on Exe- 
cution, 116. pl. 2.' Plaintiff's Conſent 
by Parol, 116. pl. 1. Not if ſubſequent, 
118. pl. 14. Not Reſcue on mean 
Proceſs aſter brought to Priſon, 116. 
pl. 3. Taking Bail for Appearance, 
117. pl. 4. If Priſon broke by King's 
Enemies, 117. p. 5. Otherwiſe if a 
Rebels, ec. 117. p. 7. By Reaſon 


to go at large by Lord Chancellor, 
Judges, &c. 117. p.8. Wandering 
about on an Habeas Corpus no Ex- 
cuſe, 117. pl. 9. Priſoner on Ha- 
beas Corpus may be out of Cuſtody 
for a ſmall Time, if Writ performed 
by having him at the Day, 118, 
pl. 11, 12. ITE | 
Eſcape with Conſent of former Gaoler 
no Excuſe, if returned and ſuffered 
ro eſcape by Succeſſor, 118. p. 13. 
Taking mortgage for the Money no 
Excuſe, 118. pl 15. 8 
Freſh Purſuit, what, and where takin 
chereon will excuſe Eſcape, 119. - 
1. Not if Action be before brought, 
119. pl. 2, 4. May be fo tho? Pri- 
ſoner out of Sight for two or three 
Days, 119. pl. 3. | 
Where Officer charged for an Eſcape, 
120. pl. 1, 2, Sc. Tho? Proceſs er- 
roneous if awarded by Court, 120. 
pl. 2. But otherwiſe if the Entry be 


120. pl. 2. Diverſity where Cauſe 
appears to ariſe out of Juriſdiction, 
or not, where Eſcape on Procels 
aut of inferior Court, 120. pl. 3. 


and one elcapes, Sherift charged with 
the Whole, 230. 


and Feme charged, and Feme eſcapes, 
125. pl. 5. Charged tho' Proceſs 
| erroneous, but not if Judgment on 


5 * 


What will excule it, 116. Reſcue on 


of Fire, 116. pl. 6. Where ordered 


only, that A. proſecutus fuit, &c. 


If two jointly taken in Execution 


pl. 4. So if Baron 


Which 


An INDEX 


which, &c. reverſed, 121. pl. 6. For | 
an Eſcape on a Writ of Excommuni- 
cato capiendo, 121. pl. 7. For an| 
Eſcape on Commitment by Commil: | 
ſioners of Bankrupts, 1 20. pl. 1. Mar- 


ent, 122. pl. 6. Diverſity where 
erm intervenes between Teſte and 


Return of a Capias adSdtisfaciendum, 
and of Capias ad reſpondendum, 121. 


pl. 8, 9. Where Eſcape after Plaint 
entered, or Writ delivered to Sheriff 
againſt one in his Cuſtody, Cc. 121. 
pl. 9, 10, 11. | 


Where in Execution by takiog on Ca- 
pias pro Fine, Capias utlegat', Oc. 


122, PL. 1, 3 a 


Reſpoudeat Superior, 124. 2 
Pleader Declaration, 125. Varianee 


from the Record, 125. pl. 2. In de- 
claring on Eſcape on Capias ad Sa- 
tisfaciendum, muſt ſhew the Judg- 
ment, 125. pl. 3. Where after the 
Commitment in Execution ſhewed, 
the Concluſion muſt be prout patet 


per Recordum, 125. pl. 4 Nul tiel 


Record, 121. pl. 6. 126. pl. 1. Ta- 
ken on freſh Purſuit upon an Eſcape 
at another Place pleaded without 
traverſe of the Place where Jaid,1 26. 
pl. 2. Tho' Eſcape laid to be vo- 
luntary, yet freſh Purſuit pleaded 
without traverſe of the Voluntari- 
neſs, 126. pl. 3. 


Eſchange or Exchange. 


Not of lay Hoſpital for Spiritual, 127. 


pl. 1, 2, 6. By Husbands and Wives 
good during Coverture, 127. pl. 1. 
By Infant, binds till defeated, and 
he may make it good by Agreement 
when of Age, 127. pl. 3, 4. So may 
Feme Covert by Agreement after 
fole, 127. pl. 6, 8. 128. pl. 9. Con- 
firmed by Infants continuing Poſleſ- 
fon after of Age, 128. pl. 11. So by 
Succellor of Parſon quoad him before 
the Statute of 13 EI. 128. pl. 12. 


Not ſo fince the 13 El. 128. pl. 13. 


By Tenant in Tail good till avoided 
by Iſſue, 128. pl. 1,2, But if he 
hath Aſſets deſcended, he ſball not 
avoid the Warranty, 128. ph, 3. Be- 
tween Tenant in Tail and Husband 
ſeiſed in the Right of his Wife, good 
till avoided, 128. pl. 5. So of Lands 
of a defeaſible Title for thole of an 
indeſeaſible, 128. pl. 6. 


Of what Things of Rent for Land, 
129. pl. 1, 10. Common for Land, | 


4 . 


£ 


129. pl. 2, 11. Tenure by Divine 
Service for Temporal Seigniory, 
129. pl. 3. Common for Tithes, 
pl. 4. Not Annuity for Land, pl. 6, 
Villain for Land, pl. 7. 131: pl. 9. 
Reverſion for Lands in Poſſeſſion, 
pl. 8. 131. pl. 12. Releaſe of Right 
in Lands in Exchange for other 
Lands, 129. pl. 14, 13. Only of 
Things in eſſe before 130. pl. 1. 
But not a Rent de novo in Exchange 
ſor other Land, 130. pl. 2. Rent 
reſerved for Equality of the Ex- 
change, 130. pl. 1. 132. pl. 5, 6. 
Where the Eſtate: muſt be cual | 
tho' not Value, 130. pl. 1. Not of 
Land for Life for Land in Fee, 130. 
|. 2. An Eſtate for Life of Donee 
or Eftate pur autre vie, pl. 5. Not 
Eſtate for Life for baſe Fee, 130. 
pl. 6. Baſe Fee for abſolute Fee, 130. 
pl. 7. Two Jointenants for Lands 
given them in Common, 131. pl. 13. 
Two give Lands to one for Lands 
by him given them. 131. pl. 14 
Between Tenant for Life and Tenant 
in Tail after Poſſibility, 131. pl. 15. 
Not without the Word Exchange, 131. 
pl. 1. 132. pl. 7. Without Deed 
where the Lands lie in one County, 
131. pl.1. Otherwiſe if in Two, 
131. pl. 2. So if Land in Ireland 
for Land in England, 131. pl. 3. 
Muſt be by Deed if the Thing lies 
in Grant, tho” in one County, 132. 
pl. 4. By Fine, 132. pl. 8. 

Execution thereof muſt be of Churches 
during the Lives of both Parties. 
132, pl. 1. And if one Party dies 
before Induction the Exchange is 
void, 132. pl. 2. Muſt be by Entry 
or Claim during the Party's Life, 
132. pl. 3. Exchange of Churches 
executed by Preſentation of their 
Patrons, Admiſſion, Cc. 132. pl. 2. 
Not executed till they are inducted, 
133. pl. 3. Perſected by Infant's Con- 
tiauance in Poſſeſſion after he comes 
of Age, 133. pl. 4. By Exchange 
without limiting any Eſtate they 

have but for Life, 133. M. 1. 
How defeated by Eviction of Part by 
oo: Title, 133. pl. 1, 2. So if a 
reehold or Term of Tears therein 
only be evicted, 133. pl. 3. Not by 
wrongful Entry by Party, 134. pl. 1. 
Or Stranger, 134. pl. 2. Otherwiſe 
if by Party on Title, as if Infant, 
c. 134. Or by Stranger on Title 
134. pl. 4. Not by Dew 
. 0 


of the Eſtate given in Exchange, 


134. pl. 5, 6, 7. Not by Accident 
after the Exchange, 134. pl. 8. Not 
by Releaſe of the Warranty created 
on the Exchange, 134. pl. 9. Ex- 
cambium imports a, Condition to 
give an Entry to avoid Exchange, 
or a Warranty to have a. Recom- 
pence, 134- p. 10. Defeated by E- 
viction, tho" Party before Exchange 
had Notice of prior Title, 134. pl. 
11. Parties and their Heirs may a- 
void it upon Eviction, but not Stran- 


ger, 134. pl. 12, 13, 14. 
Eſcheat. 


In what Caſe, 135. Not if Corpora- 
tion grants over, and are after diſ- 
ſolved, 135. pl. 1, 2. Otherwiſe if 
not before granted over, 135. pl. 3,4. 
Not of Rent for Want of Heirs, but 
it ſhall be extinct, 135. pl. 5. If 


Advowſon granted to one and his | 


Heirs, who dies without Heirs, the 
the Grantor ſhall have it, and if not 
the King as ſupream Patron, 135. 
pl. 6. Per defectum ſauguinis or de- 


lictum tenentis, 135. pl. 7. On At- 


tainder of Felony to Lord for Want 


of Tenant by Reaſon of Corruption 


of Blood, but if of Treaſon, to King 
as an immediate Forfeiture, and not 
as an Eſcheat, 135. pl. 7. Lands 
held of an Honour coming to 
King for Want, of an Heir, or for 
Felony, are Part of the Honour, 
otherwiſe. if for Treaſon; and if 
King grants them over, they are held 
of him in Chief, and not of the Ho- 
nour, 135. pl. 8, 9. But if one fei- 
ſcd in Fee of a Market, &. not 
holden is attainted of Felony, the 
King ſhall have the Profits for his 
Life, and they are aſter extinct, 
135. pl. 10. A Right of Action 
ſhall not, 136. Margine. Not 
where the Lord hath a lawful Te- 
nant, 136. As if Diſſeiſor makes a 
Feoffment, and after Diſſeiſee dies 
without Iſſue, 136. pl. 1. Or after 
Diſcent caſt, 136. pl. 3- Tho' Lord 
not ſeiſed of Services within the 
Time of Limitation, 136. pl. 4 Di- 
verſity where Infant, c. makes 
Feoffment in Perſon, or by Letter 
of Attorney, and after dies without 
iſſue, 136. pl. 5, 6. 

Who ſhall take Advantage of it, 136. 


a 


8 


Teuant for Life, Cc. of a Manor, 


and aſter his Death, 8 in Re- 
mainder, for it comes in Lieu of the 
Seigniory, 136. I BOY 


How prevented, 136. By Acceptance 


of Homage or Fealty, 136. pl. 1. O- 
therwiſe of Rent, for that may be 
by Bailiff, 136. pl. 3. Not by Ac- 


ceptance of Rent from Diſſeiſor af- 


ter Diſſeiſee died without Heir, o- 
therwiſe if he avows for- it, 136. 
. 3. 137. pl. 4. By Acceptance of 
ent from the Feoftee of Diſſeiſor, 
137. pl. 5. Not avoided by Attain- 
der of Treaſon after attainted of Fe- 
lony, 137. pl.6. By Reverſal of 
Attainder of Principal Eſcheat by 
age of Acceflary avoided, 137. 
Pl. 7. . 


Eſcheato2; 


His Duty and Office, 138. pl.1. How 


many, 138. pl. 2. 
Eſſoign. 


Diſallo wed, and for what Cauſe, 13g 
Not becauſe Attorney ſeen in Courts - 


139. xt. i. By Appearance of Par- 
ty in Court after cali, 139. pl. 2, 3. 


By Barons being in Court after caſt 


for Baron and Feme, 139. pl. 4, 5. 


For Removal, of Attorney before 


Eſſoign adjourned, 139. pl. 6. Eſ- 
ſoign ultra mare diſallowed, be- 
caufe ſeen in England, & c. 139. 
pl. 7. Eſſoigu de malo lecti diſal- 
wed, if Tenant not fick indeed, 
40. pl. 8. Where two Attornies 


in one Plea, and one only eſſoigned 
and ad;ourned, no challenge for this 
after, 140. pl. 1. Where Baron and 


Feme ſeverally effoigned, tho” diſ- 
allowed for one may remain for the 


other, 140. pl. 1, 2. 
The ſeveral Sorts of Eſſoigus. 
What Perfon fhall have it, 141. Not 


Corporation? aggregate, 141. pl. 2. 
Not Agen Sieve . himſelf 
ought to appear, 141, pl. 3, 4. 
Not Party where he hi#th an Attor- 
ney, 141. pl. 5. Unleſs Attorney 
eſſoigned alſo,.141. pl. 6, 7, 8. Bur 
otherwiſe if efloigned de malo lefi, 
which is only in a Writ of Righr 
where none can join the Miſe on 


the meer Right but the Mafter on- 


ly, 141. pl. 11. Wife not eſſoigned 


if, Hazband makes Default, other- 


wiſe ſhe may, 141. 12, 13. 
* dds Where 
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Where Variance between Warrant 
of Eſſoign and Writ quaſhed, 141. 
pl. 13, 14, 15. Eſſoigu of King's 
Service, 142. Woman quia nutrix 


of King's Child, 142. pl. 17. 145. 


pl. 1. Quin lotrix of K. 142. pl. 17. 
Becauſe Carver of K. 142. pl. 18. 


Who eſſoigned prayees in Aid, 142. 


pl. 1. Attorney, 142. pl. 1, 2, 3. 
If Two, both ought, 142. pl. 4, 5: 
Otherwiſe if the Warrant in the 
Disjunctive, 142. pl. 6. Not At- 
torney where Maſter ought to do his 
Law, 142. pl. 7. Husband and 
Wife may have ſeveral, 142. pl. 8. 


At what Time, 143. Tenant after 


Vouchee before he hath entered 
into Warranty, pl. 1, 2, 3. Tenant 
may at Return of Venire to try the 
Deed of Warranty, 143. pl. 4- 


For a collateral Reſpe&, 143. Where 


in Priſon or by Mainpriſe, 143. pl. 1, 
2, Cc. Plaintiff may be after Defen- 
dart appears by Cepi Corpus, 143- 
pl. 4. Not Plaintiff after he hath 
imparled to another Day in ſame 
Term, 144. pl. 5- So if to another 


Term, 144. pl. 6. So if Defendant 


had imparled to another Term, he 
could not then, 144. pl. 7. But if 
Day given to Parties to another 
Term, eſſoigned then, 144. pl. 8. 
Not when ſeen in Court, 144. pl. 9. 


If Writ by ſeveral Precipe*s againſt. 


Three, Plaintiff.cannot be eſſoigned 
againſt one, and appear in Perſon 
againſt the others, 144. pl. 10. Nor 
by Attorney, 144. pl. 11. Wife el- 
ſoigned tho' Husband makes De- 
fault, 144. pl. 12. So if Husband 
appears, 144. pl. 13. Flaintift eſ- 
ſoigned, tho' he hath not found 
Pledges, 144. pl. 14. Plaintiff eſ- 
ſoigned tho Original returned tarde, 
144. pl. 15. 


Againſt whom it lies, 144. For Te- 


nant in Quare impedit by King, 
144. pl. 1. So in a Writ of Right 
by King, 144 pl. 2. 


| Where upon a Reſummons, or not, 


145. pl. 1, 2. 


By whom caſt, 145. Common Eſloign, 


tho' no ſuch Perſon as caſts it, 145. 
pl. 1, 2. Otherwiſe as to eſſoign de 
ſervitio Regis, for he ought to avow 
it, 146. pl. 3. To ſwear it true, 
146. pl. 1. And his Name to be 


entered, 145. pl#3, 4 By Infant, | 
145. pl. 5. Common Effoign not 
caſt by Party in Perſon, 145. pl. 1. | 


4 


\ 


— 


Not by one in Mainpriſe for him- 
ſelf, 146. pl. 2. Eſſoign de malo 
letti by Two, 146. pl. 4. Entry 
thereof, how to be made, 146. In 
Pracipe for Rent entered in placito 
terra, 146. pl. 1. In Diſceit in 


placito tranſgreſſionis, 146. pl. 2, 3, 


In Rationabili parte bonorum 
in placito debiti, 146, pl. 5. So in 
a Writ of Annuity, 146. pl. 6. In 
a Recordari in placito detentionis a- 
veriorum, 146. pl.7. 


Common 'Effoign lies in Dower, 14 


pl. 1. No Effoign in judicial Writs, 
147. pl. 2. Not in Scire facias, 
147. pl. 3. Nor in Venire facias, 
147. pl. 4. 148. pl. 16. Aſter a 
Protection allowed for Defendant 
and repealed, 147. pl.5. So in a 
Reſummons in a Plea of Land, 147. 
pl. 6. 150. pl 6, In Quare impe- 
dit, 147. pl. 8, 9. Not in Aſie, 
147. pl. 10. But does in a Writ of 
Entry in Nature of an Ailiſe, 147. 
pl. 11. Not in a Quem redditum 
reddit, 147. pl. 2, 12. Not in an 
Aſſiſe of Mortdanceſtor, 147. pl. 13, 


14, Cc. In a Writ of Right, 148. 
pl. 18, 19. | 


De ſervitio Regis, not in a Ouare im- 


pedit, not in Aſſiſe of Novel Diſſei- 


fin, &c. for the long Delay which 


may come thereby, 148. pl. 20, 21, 
&c. Not in a Writ of Eſtrepement, 
148. pl. 23. Not in a Ouare' non 
alm. l 148. pl. 23. In a Writ by 
ourneys Accounts tho' eſſoigned 
in the former Writ, 148. pl. 25. 


The Appealor not eſſoigned, 148. 
pl. 26. 


At what Time after every Appearance, 


148. pl. 1, 2, &c. after the Prayees 
in Aid have been efloigned, 149. pl. 
5. Not by Enfant after Proceſs a- 
warded to bring him in to be view- 
ed, 149. pl. 6. Not at the Day 
given to wage his Law, 149. pl. 7. 
Upon the Return of the Exigent in 
Debt, 149. pl. 8. Vouchee upon 
the Return of the Summons 'ad 
warrantizandum, 149. pl. 9. Aſter 
Demarrer at. the Day of ' Adjourn- 
ment, 149. pl. 10. At the fourth 
Day adjudged and adjourned, 149. 


Pl. 11. Where at the Day in Bavk 


Judgment is not given but adjourn- 
ed till next Term, whether the Te- 
nant can be eſſoigned, 149. pl. 1 2. 
For the Demandant it ought to be 


caſt the firſt Day of the Four, 149. 


pl. 1, 2. 


* 
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. Tenant is then demandable, 150. 


pt. 1,2. Unleſs by Aſſent of Par- 
ries, 149. pl. 3. But Tenant may 


be at 4th Day, becauſe not bound 


to appear before, 149. pl. 4. But 
in a Formedon if no Eſſoign 
firſt Day, it cannot be after, for the 


pl. 6. Where in Dower after De- 
mandant hath entered her Excep- 
tion, 150, pl. 8, Not by him that 


prays: to be received if Reſceit | 
counterpleaded till tried, 150. pl. 6. 
Bur after Reſceit may, 150. pl. 2, 3. 


Vouchee upon Return of Summo- 
neas, Oc. * Entry into War- 
rattyg 1 50. pl. 4. But not if Writ 
returned tarde, 150. pl. 5. Where 


after Venire returned, 150. pl. 7, 8, 
Cc. Where after a Petit Cape, 151. 


; l. 125 13. 
Eſſoigu after Eſſoigu not common 


one immediately aſter another, 151. 
pl. 14, 16. 


aſter a Common one, 151. pl. 17, 


18. After Proceſs intermediate, 
151. pl. 19, 20, 23, 24. After Re- 
ſummons, 151. pl. 21. So if Parol 


put without Day for other Cauſe, 


151. Tho Tenant caſt Eſ- 


—— 
ſoign between him and Demandant, 
yet he may between him and 


Vouchee,. unleſs actually entered 
into Warranty, 151. pl. 25. Where 


firſt null, ſecond good, 152. pl. 26. 


But one Effoign after Iſſue, 152. 
pl. 27. Not in Writs of Aſſiſe, Cc. 


after Appearance, 152. pl. 28. At 


the firſt Day after Iſſue joined, 152. 


pL 29 


Trial of an Eſſoign, 153. Eſſoigner 
no Party to try it, 153. pl. 2, 3, 4. 


But if Eſſoign challenged, becauſe 
ſeen in Court, it ſhall be tried im- 


mediately, 153. pl. 39 


Adjournment and Proceedings thereon, | 
153. pli1. Adjudged and adjourn- | 
ed, 154. pl. a, 3. Where Efloigner | Day 
to be ſworn, 154. pl. 1. 456. pl. 5. 
Where Eſſoign mu 


* 


be warranted, 


154. But need not at the firſt Day, 
. 154+ pl. 6. 155. pl. 2. Nor after a 
Reſam 


nant may plead a 


: 


Ria of al 


mons, 1 |. 
— 2 aſe. of all 
Right without warrantin . 


155. pl. 8 Tbat it ought to be 
Warranted at the Day be hath by 


— 
% 


L . 


ſuited, 115 Pl 5. MW bere for: Want 


1 
ed 


St 


- 


the Eſſoign, 155. 
Demandant being e 


pl 1. Where 
. brings 
not his Warrant, he Il be non- 


- 


caſt 


Nor de ſervitio Regis 


8 


of a Warrant Plaintiff ſhall be recom- 
penſed in Damages, 155. pl. 6. 
Demandant not appearing at the 
Day to which the Tenants Eſſoign 
is adjourned nonſuit, 155. pl. 7. 
Entry of Eſſoign between the Deman- 

dant and Tenant, 156. pl. 1, 2. 
Each Tenant may have one Eſſoign, 
1357. pl. 1, 2. But not againſt each 

Demandant ſeverally, 157. pl. 2. 
Fourcher, 157. | 


Eſtate, 


By and to whom made, not to Party 
| himſelf who 
to his Heir, 
for Life reſerving to himſelf a Tail, 
158. pl. 5, 6. Nor to one for Life 
reſerving Remainder to the Heir 
Male of his Body, 158. pl. 7. But 
if Feoffment made to himſelf, Re- 
mainder to the Heirs of his Body, 

it is a good Tail executed in himſelf, 

138. pl. 8. But a Remainder limi- 

ted to his Heirs is void, and he hath 
2 Reverlion, 159. pl, g. 

Freehold not to commence at Day to 

come, as if one makes a Feoffment 

. from the Day of the Date, and Li- 
very ſecundum chartam, 158. pl. 1,2. 
So in Caſe of Grant of Tithes, 158. 
pl. 3. But if one Leaſes for Life 
habendum from the Day of the Date, 
and himſelf makes Livery the next 
Day ſecundum formam Charte, it is 
good, 1 60. pl. 4. Where Livery by 
Attorney, pl. 5. If a Die datus, 
and not delivered till Day after, Cc. 
it is good, 160. pl. 6. One grants 
the Mowing of bis Meadow Pom a 

Day to come, 160. pl. 7. So if 18 

Acres, Part of his 100 Acres at E- 

llection ſor Livery, cannot wait till, 

Cc. 160. pl. 8. So Reverſion on 

; Leaſe for Years not grantable from 

to come, 161. pl. 9. And Grant 

of Lands by Habend, a Die confec- 
tioniſ, &c. void, 161. pl. 10. So 

Parſon cannot grant his Tithes ſor 
bis Life, habend. from Day to come, 

161, pl. 11. So Office of Inheri- 

. tance cannot; otherwiſe of Office 

only grantable for Life, new Office 


Nr 1 * 
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or Rent, 161. pl. 12. word, 
| Moveable Fee, 162. pl. 1, 2, &c. 

| Where uncertain Intereſt is Freehold 
or not, 162. pl. 1, 2, Cc. 

In one before Entry ot Claim hy Bar- 
| gain and Sale or Limitation of Uſe 
| . | 4 a SW 4 | — to 


gives, 158. pl. 1. Nor 
pl. 3, 4. Ne to one 
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to attorn, aſſign, &c, but not to 


bring Treſpaſs, 163. pl. 1. Where 


Freehold in Law not actual, as up- 


on a Diſcent, 163. pl. 2. Fine, 163. 
pl. 3. Not upon an Exchange, 163. 
pl. 4. Partition, 164. pl. 3. Upon 
a Surrender, 164. pl. 6. 12, 13. Not 
upon a Livery within View, 164- 
pl. 7. Where before Agreement to 
the Eſtate, 164. pl. 9, 10. In Re- 


mainder after particular Eſtate de- | 
termined, 164. pl. 11. | 


Poſſeſſion to leaſe, give, Cc. Diver- 


| Leſſor ma 


ſity as to Leſſor, where Leaſe for 
Years to be void, and where that 
re-enter, 165. pl. 1. 


Not in Difleiſee to leaſe put in Com- 


Eſtate void without Entry or other | 
Fee by what Words, to a Man and his 


L 


mon, Cc. 165. pl. 2. Tho' he ſeak 


and delivers Leaſe and ordersanother | 


to enter on the Land, and deliver it 
there, 165. pl. 3. So if Corpora- 
tion diſſeiſed fixes theit Seal to a 
Leaſe and by Letter of Attorney or- 
ders one to enter on the Land and 
deliver it there, 165. pl. 4. But 
otherwiſe if Diſſeiſee delivers it as 
an Eſcrow, and orders one to enter 
on the Land and deliver it as his 
Deed, 165. pl. 5, 6. Diſſeiſee may 
make a Deed of Feoffment with a 
Letter of Attorney to one to enter 
and deliver Seiſin, 165. pl. 7. Where 
Tenant for Years not being in Poſ- 


ſeſſion, may grant, 166. pl. 8, 9, 10, 


&c. where one may leaſe tho* he 
hath a Tenant at Sufferance, 166. 
pl. 12. Where one was diſſeiſed or 
not at his Election, 166. pl. 15. 
After Liberate, Conuſee cannot al- 


fign if Conuſor continues Poſſeſſion, 


166. pl. 16. 


Act, Diverſity where Leaſe made 
by Husband after Iſſue, and where 


by Husband and Wife, 167. pl. 1. 
Diverſity between leaſe for Life and | 
Years by Parſon, 167. pl.3, 4. Di-| 
verſity between Leaſe for Life and | 


Years, 167. pl. 5. Where he that is 
in Poſſeſſion needs make no Claim, 
168. pl. 9, 10, &c. 


imitation of a Term not to 'one and 
the Heirs of his Body, 168. pl. 1, 2. | 


Tho? Leaſe for Years made by one 
Jointenant for Life binds Survivor, 


et if the other Surrenders and Leſ- | 


ſor dies, it is determined, 169. pl. 3. 


If Termor deviſes the Land, the In- 
tereſt of Deviſee determines not by 


bis Death, 169. pl. 4. So in caſe of 


4 


[ 


Deviſe of a Rent-charge 
169. pl. 5. Where Grant void as 


By 


_— 
. 


out of it, 


to Two ſhall not be taken as a Li- 
mitation of the Eſtate of another, 
169. pl. 6. Leaſe for ewenty-one 


. Years, if Leflee continues ſo long in 


Service of Leſſor, determines not by 
Death of Leſſor, being Act of God, 
169. pl: 7. Leaſe to one during his 
own Life- and the Lives of others, 
good, 169. pl. 8. Deviſe of Tetm 
to A. for Life; and after to B. for 
Life, determities' by the Death of 
both; otherwile if given to B. gene- 
rally, 1 70 F 99. 

what Act Limitation determined. 
Leaſe for Years, if Two live ſo long, 


by Death of one, otherwiſe of Leaſe 
during two Lives, 170. pl. 1, 2. 


171. pl. 9. Otherwiſe if limited 
during Time A. and B. ſhall be of 
the Temple, 171. pl. 8. Uſe limited 
to A. for Life, and after to his in- 
tended Wiſe, during and until ſome 
Son attain twenty-one, and after, ſo 
as ſhe continues a Widow, and they 
have no Son, and he dies, yet ſhe may 
enter, 170. pl. 14. To one and his 
Heirs, donec A. pays 100 l. and 4. 


dies, the Eſtate continues, 17 t. pl. 5: 


Where Proviſo that if es die 
during Term, Cc. and one dies 
not determined, 171. pl. 6. Eſtate 
ſo long as B. hath Iſſue Male, deter- 
mined by Death of B. tho' his Wife 
enſeint, &. 171. pl. 9. Deviſe to 
one during his Exile, &. 171. pl o. 
To one and the Heirs of her Body, 
rovided ſhe marries a Sarl, and 
marries another, yet not deter- 


mine d, becauſe ſhe may ſut vive and 


after marry à Sarl, 171. pl. 11. 


Heir, 1 — ph r. To the eldeſt Son 
and the Heirs of his Father; the Son 
hath a Fee, 172. pl. 3. To a Man 
and his Succeffors but for Life, 172. 


4 pl. 4. 'To an Abbor and Convent, 


172. pl. 1. But to à Biſhop, Par- 
ſon, ©, but for Life, 172. pl. 2. 
To Corporation aggregate Fee, with- 


out naming Succeſſors, 172. pl. 3. 
To à Church Fee in Parſon and 
Succeſſors, 173. pl. 4. To a Parſon 


in Frankatmoigne, 173. pl. 5, 6. 


Grant by Feoftee as fully as be was 
enfeoffed, 173. pl. 7. Remainder li- 
mited to Heirs of J. S. 173. pl. 8. 
To K. is Fee, 173. pl. 9. To Two 
e baredibas but for Life 


for-Uncer- 
tainty. 
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tainty, 173. pl. 1. So tho', Clauſe 
of Warranty to them & heredibus | 
ſuis, 173. pl. 2. 
Tail to Donor and his Heir, Fee, | 
173: pl. 3. Otherwiſe if reſerved | 
on Leaſe for Life, 173. pl. 4 To 
one & haredibus, Fee, 173- pl. 5. 
To one or his Heir, is but for Life, 
174. pl. 6. | 
Fee by Deviſe to his Wife for Life, 
and after to his three Daughters, is 
but for Life ro them, 174. pl. 1. 
Otherwiſe if ſaid if one dies, the 
other to. be Heirs to her, 174. pl. 2. 
To A. for Life, and after to B. ex- 
cept A. purchaſe other Lands for 
B. &c. is Fee, 174. pl. 3. So if by 
Will one appoints Lands to be pur- | 
chaſed for his Sons, it muſt be in | 
Fee, 174. pl. 4 Deviſe of Lands 
to one, and that he ſhall pay for it 
10 J. Fee, 174. pl. 5. Diverſity 
where to one for ever, and where 
to one for Life for ever, 175. pl. 6. 
To one to ſell, 175. pl. 7. Fee- 
ſimple. deviſed. to 4. for Life, and 
after to B. is Fee in B. 175. pl. 8. 
To one and his Aſſigns is but for 
\ Life, but to him and his, a Fee, 175. 
pl. 9. To one & ſanguini ſuo, Fee, | 
175. pl. 10. Of all his Eſtate a Fee, 
175. pl. 12. 176. pl. 16, To his 
Sons and Daughters equally to be 
divided is but for Life, 175. pl. 13- 
After Deviſe of Leaſes he deviſes all 
the Reſidue of his Eſtates, Goods, 
c. to his Executors, 176. pl. 14, 
15. All my Inheritance, 176. pl. 17. 
One Houſe deviſed to A. and his 
Heirs, another to B. and his Heirs, 
and if either of them died without 
Iſſue, the other to have totam illam 
partem, and A. dies without Iſſue, 
B. ſhall ha ve but for Life, 176. pl. 1 8. 
Fach other's Heir makes a. Fee, 176. 
pl. 10. 178. pl. 24. Paying colla- 
teral Sum makes a Fee; othetwiſe if 
out af the Eſtate, ſo that Deviſee 
cannot be a, Loſer, 177. pl. 20, 21» 
23. But a Deviſe to one to the In- 
tent that with the 7 he 2 
pay, c. is but for Life, 177. pl. 22. 
Bier y where Deviſe to diſpoſe of 
at Pleaſure, and where to one for 
Liſe, aud after to diſpoſe of at Plea- 
ſure; 178. pl. 25. Deviſe upon ſuch 
Truſts as miy continue for ever, 


— — r * 
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to one paying Rent ſor ever, makes 
Fee in Land, 179. pl. S. 


makes a Fee, 178. pl. 26. 0 


ent reſerved on | 


Tail by Deviſe, to one and her Heirs, 
and if ſhe dies without Iſſue, Re- 
mainder to, ec. is Tail, 179. pl. 1. 
Otherwiſe if to one and his Heirs, 
and if he dies without Iſſue, living 
A. to A. 179. pl. 3, To one & 
ſemini ſuo, 179. pl. 3. Deviſe to 
one Son and his Heirs, and of other 
Land to another Sog and his Heirs, 
provided, that if either died before 
Marriage, or before twenty-one, and 
N Iſſue, &c. No Tail but Fee 
on the C ontingency, 179, pl. 4. To 
one and his Heirs, it. an- 
other who is his Heir Tail in firſt, 
180. pl. 5, 6. To his three Daughters, 
and if tbey die without Iſſoe, to a 
Stranger, Tail, 1 80. pl. 7. Otherwiſe 

if only that one ſhall be Heir to the 
other, 180. pl. 8. To one ſor ever, 
and aſter his Death to the Heir Male 

of bis Body for ever, and for Want 

thereof, Cc. Tail, 181. pl. 11. Di- 
verſity where deviſe to one, and 
where to one for Life, and if he 

dies without Iſſue, 181. pl. 12, 16. 
To one for Life, Remainder to the 

Sons of his Body, he hath but for 

Liſe, 181. pl. 13. To one and bis 

Heirs Male, Tail, 181. pl, 14. To 
one and bis Heirs, and if he die 
within Age, or without Iſſue, then, 
Oc. Tail, 181. pl. 15. Deviſe to 
one and his Wiſe, and after their 
Deaths to their Children; Diverſity 


whether they then bad Children, 


or not, 181. pl. 17, 182. pl. 19. 
But to one and U Eulldrenf Taf. 

whether he bath any, or not, 182. 
Pl. 18. Where 4 ln to diſ- 
inherit, 182. pl. 20. To one and 
tbe Iſſue of bis Body by a ſecond 
.- Wife, Tail, 182, pl. 21. To his 
Wife for Life, if ſhe don't marry, 
And if ſhe matrigs, B. ſhall enter pre- 


ſently, and hald to him and, the 


_ Heirs of bis Body, and ſhe dies, B. 
ords of [imitation in a Will not 
. tacked to 5 ae for Liſe in Sett 

ment, ſo 7 make Tail, 183. pl. 
23. To 4. or le, and if he bach 
Iſſue Male, to ſuch Iſſue and their 
. Heirs, if not to B, in Fee, A. hath 
od for Life, the Fee is to veſt on 

the Contingepcy,.. 183. pl. 24 
Tail or Fee by, * 885 5 U. 
. Heirs on the Body. of bis Wiſe, Tail, 
183. pl. 1. So 770 his Heirs on the 
Body of angtber, M Nr Ny. 
. e 1 0 
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To the Husband of H. and the Wife 
of B. and the Heirs of their Bodies, 
Tail, 183. pl. 3. But to two Huſ- 
bands and their Wives, is a joint 
Eſtate for Life, and ſeveral Inheri- 
tances, 183. pl. 4. To a Man and 
two Women, and the Heirs of their 
Bodies, 184. pl. 5. Gift in Tail 
to a Man and his Siſter, ec. ſeveral 
_ Inheritances, 184. pl. 6. To one 
and the Heirs Male of his Body, and 
to him and the Heirs Female of, 
Cc. the Tail in Males preferred, 
1384. pl. 7. 


ail, by what Words, by Deed, Heirs | 


neceſſary, becauſe Fee at Common 
Law, but need not be de corpore, for 
de ſe is ſo, 184. pl. 1. So where raiſed 
by Way of Uſe, 184. pl. 2. In him 
or her to whom Heirs limited, 184. 


pl. 3, 4. To Son and to the Heirs | 


of the Body of his late Father, and 
other odd Limitations as to the Bo- 
dy of, &c. 185. pl. 5, 6, Cc. To 
the Heirs of the Body of A. in po- 
ſterum procreand*. 185. pl. 9. To 
one and his Heirs Male lawfully be- 
© gotten, a Fee, 185. pl. 10, 11. To 
A. and his Wife, habend. to them 
to the Uſe of them, and the Heirs 
of their Bodies, Tail, 185. pl. 12. 
To the Uſe of A. and his Heirs, 
and for Want of Iſſue of A. to, &c. 
Tail, becauſe it ſhews what Heirs 
intended, as if to' one and his Heirs, 
viz. Heirs of his Body, 185. pl. 13. 
Limitation of an Uſe upon a Copy- 
' hold, Surrender conſtrued as a Deed 
as to Tail, 186. pl. 14. | 
Tail of what; not of Term, 186. pl. 1. 
Or of Thing not concerning Land, 
186. pl. 2. Not of Annuity, 186. 
pl. 3. Of Titles taken from Places, 
186. pl. 4. 187. pl 11, 12. Of 
Offices concerning Freehold, as Bai- 
 liff of a Manor, 186, pl. 5,6, 7, Of 
Copyhold, or not, 186. pl.8,9. Where 
Gift in Tail with Warranty, that is 
alſo intailed, 187. pl. 10 
Tail, by what Word, habend. con- 
ſtrued to explain what Heirs before 
intended, 187. pl. 3. 188. pl. 4, 5, 
6. Diverſity where in forma prad. 
: Key where in eadem forma, 188. 
| TA by Implication in Deviſe, 188. 
pl. r, 2, 3, &c. 8. Not by Implica- 
tion upon Surrender of a Copyhold, 
WY > CAT 1— 
Taib how barred, 190. pl. 1, 2, &c. 
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Tail at Common Law, 190. pl. 1. 


Where to Husband and Wife and 
the Heirs of their Bodies, the Huſ- 
band alone after Iſſue could not 
have barred, 190. Z. 1. Where 
Donee might have barred his Iſſue, 
or Poſſibility of Donor, 191. pl. 1, 
2, Cc. King no further Power than 
other Donee, 191. pl. 5. But poſ- 
ſibility in King Donor not to be 
barred, 191. pl. 6. | 


Frankmarriage, how created by the 


Words in liberum Maritagium, with- 
out Heirs, 191. B. 1, 2, &c. Donees 
muſt hold of Donor, 192. pl. 4. 
Mult be in Conſideration of Mar- 
riage, and to or with one of the 
Blood of Donor, 192. pl. 5, 6. 


Special Tail to a Woman and Heirs of 


her Body, provided ſhe marries and 
hath Iſſue by one named Searl, 192. 


Tail, Deſcent at Common Law not to 


collateral Iſſue, 192: pl. 1. And 
where to one and his Heirs Male of 
his Body, a Female could not inhe - 
ri, 192. pl. 2. Where Iſſue by ſe- 
cond Husband might have inherited, 


192. pl. 3. Where one may have 


by Tail that is not Heir of the Body 
of the Donee, 193. pl. 1. Son of 
Daughter ſhall not inherit where 
Deviſe to one and the Heirs Male of 
his Body, 193. pl. 3. 


Charges by Tenant in Tail, void a- 


gainſt his Iſſue, 193. F. 1, 2, &c. 
not where Rent granted in Conſi- 
deration of a Releaſe of Right to 
the Land, 194. G. 1, 2. So not if 
granted in Performance of Condi- 


tion annexed to the Eſtare, 194. pl. 


3, 4 Or in Lieu of Dower, to 
which a Woman is intitled, 194. 
pl.5. Void as to one and' not an- 
other, as Leaſe by Tenant in Tail 
void againſt the King, but voidable 
only as to Iſſue, 195. pl. 1. Void 


againſt Reverſioner, but voidable 


only againſt ſuch who claim un- 
der the Tail, 195. pl. 2, 3. Such 
Leaſes avoided by the Alienee, &c. 
of the Iſſue, 195. pl. 4, 5, Cc. Leſ- 
ſee of Tenant in Tail bound by 
Verdict againſt Tenant in Tail, 196. 
pl. 8. Thoſe that claim under Te- 
nant in Tail bound by his Charge, 
196. pl. 9, 10, Cc. void and void- 
able by his Death, Grant of nexc 
Avoidance void, 196. pl. 1. Leaſe 
to commence at a Day to come, 
void- 
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voidable, 196. pl. 2. Where Tail 
barred, not to be avoided, 197. 
pl. 3. Grant in Fee by Tenant in 
Tail of a Rent voidable by Iſſue, 
197. 
Land intailed, void, 197. pl. 7. 
Covenant by Tenant in Tail to 
ſtand ſeiſed to the Uſe of himſelf 
for Life, Remainder, &c. void, 197. 
pl. 8. Diverſity between future 
Leaſe by Tenant in Tail, which 
may poſſibly commence in his Life, 
and where to begin after his Death, 
198. pl. 10, 11. But if Leaſe and 
Releaſe to the Uſe of himſelf for 
Life, Remainder, Cc. good till a. 
voided, 198. pl. 13.5 Sv if Bargain 
and Sale in Fee to gocher, good till 
avoided, 198. pl. 13. 


Grant to Corporation for their Lives, 


Fee, otherwiſe if granted for the 
Life of the Leſſor, 198. pl. 1, 2 


Eſtate for Life by [Implication in De- 


viſe, not where Proviſo to permit 
one to enjoy for Life, 199. pl. 1. 
Diverſity where the Deviſe is to 
the Heir after the Death of his 
Wife, and where to a Stranger, 199. 
|. 2. Termor deviſes aſter the 
Death of his Wife, 199. pl. 3, 4. 
Where Deviſe to one after the 
Death of another, or from a future 
Time; it ſhall deſcend to the Heir 
in the mean Time, 199. pl. 5. 
Termor deviſes to his: Wiſe for Life, 
and after her Death to his two 


Sors, if they have no Sons, and if 


- Siſter for Life, to be 
Executor, 200. pl. 8. 
where one deviſes Whireacre to one 


they have, to their Sons,/200. pl. 4. 
Deviſe of Lands to his Wife which 


| 


were ſettled on her, and they were 


not ſettled on her, 200. pl. 7. De- 
viſe of the Profits of his Land to his 
paid by his 
Diverſity 


in Tail, Item Blackacre, and where 


it is em, I deviſe to. her Black- 


acre, 200. pl. 1. 201. pl. 2, 8. Up- 


on Conſtruction of various Words 


in Wills, 201. pl. 3; 4, 5. Wbatſo- 


ever I have not diſpoſed of, carries 
Fee, 201. pl. 7. Deviſe to A. the 


Son of B. and his Heirs, if he lives 


to twenty-one; and if he dies be- 
- fore, to the next Son of B. and he 


dies, the next Son ſhall have but 
for Life, 201. pl. 8-8 


pl.6. Of a Rent out of the 


* 


For Life of Grantee, 202. 
But if King grants Deanery or Bi- 
ſhoprick generally, it is a Fee, for 
be could limit no other Eſtate, 202. 


Remainder, Cc. 


Tenant after Poſſibility, Cc. 
Sit in Tail by King, 238. pl. 1. 
Otherwiſe if. by him given to a Man 
with bis Kinſwoman in Frankmat- 
_ riage; 
common Perſon, 238. pl. 2. 


'. vorce, 239. pl. 6. Of a 


till Money levied, Oc. Fee, 202. 
pl. 6. 


For | Life where no Eſtate limited, 


202. O. Otherwiſe in Caſe of 
King, 202. pl. 1. 203. pl. 2, 3, Cc. 
pl. 2. 


pl. 3, 5- If Rent granted without 
limiting any Time, or Covenant to 
pay 20/. yearly it ſhall be for Life, 
203. pl: 6, 79. Where Grant of 
ſame Rent ſhall be intended talem, 


203. pl. 8. Diverſity where Leaſe, 


and where Deviſe to Executors for 
Payment of Debts, 203. pl. 6. 


For whoſe Life intended; Diverſi ity 


where Tenant in Fee, or Tenant in 
Tail or for Life leaſe, without ſay- 
ing for whoſe Life, 204. pl. 1, 2, 
Cc. 


Eſtate expreſs not altered by Implica- 


tion, as where Deviſe to one and 
the Hens Male of his Body, ard if 
he dies without. Heirs of his Body, 
236. pl. 1. So 
where an expreſs Ellate in Fee or 
Tail given, it ſhall not by any 
Words of Implication be taken to 
be only for Life, 237. pl. 2, 3. De- 


vile to A. for fifty Years, if he lives 
ſo long, and after the Term to the 


Heirs of the Body of .4. and pe 


Want of ſuch Iſſue, to, Cc. 


Tail in A4. 237. pl. 4. , 


where Deviſe to A. and if he dies 
without Iſſue, to B. and where to 
A. for Life, and if he dies without 


Iſſue, to B. 237. pl. 5. 


Croſs Remainders by Implication, 237. 


pl. 1. Diverſity where Gift to 
Two only, and where to Three or 
more, 238. pl. 2. Diverſity where 
in Conveyance and where in Will, 
238 pl. 2. Marg. | 

where 


but otherwiſe in Caſe of 
Not 
N tho' each 100 Years old, 238. 
pl. 3. Muſt be ex proviſſone legis, 
not hominii, 238. pl. 5. Not 
where Marriage diſfolved by Di- 
Remains 


der, 239. pl. 7. Where iſſue barred 

by Husband's Fine, and yet Wiſe.. 

continued Tenant in Tail, not after 
6 A Pol» 


For Life or Fee, 202. pl. 1. Grant 
for uncertain; Time, -Freehold;' 202. | 
pl. 2,3,\@c.:\To one and his Heirs | | 


) 


As INDEX. 


Poſſibility, 239. pl. 8. Privileges of 


ſuch Eftate as to be diſpuniſhable of | 


Waſte, not compellable to attorn, 
c. 239. pl. 1, 2, &c. Qualities 
not agreeable with an Eſtate-tail, as 
Feoftment Forfeiture, drowned by 
Fee or Tail coming to him, Cc. 
240. pl. 9, 10, Cc. Grantee of 
Tenant after Poſſibility hath not 
Privileges, 240. pl. 3. 

Tenant by Curteſy of what Things 
not of Uſe, Reverſion or Remain- 
der on Eftate for Life, but if Rent 
reſerved of the Rent, 240. pl. 1. 


Not of Seigniories, Rents, Oc. if 


Freehold ſuſpended during Cover- 
ture; otherwiſe if for Years only, 
240. pl. 2, 3, Cc. Of Caſtle of 
Defence for the Publick, tho" Wo- 
man not endowed thereof, 240. 
pl. 5. Of Common ſans number, 
240. pl. 6. Of Caput Baroniæ, 241. 
pl. 7. Not of Copyhold without 
Cultom, 241. pl. 8. Of Tail ſpent, 
241. pl. 1. Of Rent remaining, 
tho' not if determined, 241. pl. 2, 3- 
Not where Wife found Ideot, 241. 
pl. 5. Husband of King's Nief mar- 
ried by Licence, 241. pl. 4. Huſ- 
band of Wife Intruder on King, 
241. pl. 6. Not where Gift to 
Wife and another Woman, and the 
Heirs of their Bodies, 241. pl. 7. 
Not where Remainder veſted in 
another on Death of Wife, 241. 
J. 8. Not of Seiſin in Law, as 
where Husband dies before Entry, 
242. pl. 1. Otherwiſe of Advow- 
ſon, Rent, Cc. 242. +: 2. Tho' 
Hue dead, 242. pl. 2. Not if Child 
ripped out of her Body, 242. pl. 3. 
If iſſue born alive, tho? never cried, 
242. pl. 4 By Cuſtom of Gavel- 
kind without Iſſue, 242. pl. 5. 
Initiate after Iſſue, tho' not con- 
ſummate till Wife's Death, 243. pl. 1. 
Therefore after Iſſue ſhall do or 
receive Homage, 243. pl. 2. His 


Feoftment after Iſſue no Forfeiture, 


243. Tho? Wife attainted of- Felo- 
ny after Iſſue; otherwiſe if before, 
243. pl. 4 He ſhall have the Pur- 
chaſe of his Wife's Villein, 243. pl. 5. 


Eſtoppel. 


By Record, and no Averment againſt 

it, 252. pl. 1. Muſt be certain to 

every Intent and preciſe Affirma- 

tion, 252. pl. 1. Marg. By Deed 
1 jo 


—— 


| enrolled, to {ay it was not his Deed, 
or not acknowledged, 252. pl. 2. 
By Deed inrolled, to ſay it was by 
Dureſs, 252. pl. 3. | By bringing 
Dower eſtopped to claim Jointure, 
252, pl. 4, 5. If Outlawry reverſed 
by Name of Eſq; be ſhall not after 
ſay, he was a Knight, 252. pl. 6. 
What ſtands with Record pleaded, 
253. pl. 1. So that nothing paſſed 
by Feoffment inrolled, 253. pl. 2, 3, 
4, Oc. Not by Submiſſion to Fine, 
becauſe Entry is Quod non vult con- 
tendere Domino Kege, 253. pl. 7. 
No Eſtoppel where Truth appears 
by ſame Record, 253. pl. 10, 11. 
By Fine levied by Stranger in my 
Name; otherwiſe if by one of ſame 
Name, 254. pl. 2. So if in a Pre- 
cipe againſt A. B. comes in the 
Name of 4. and acknowledges the 
Action, 254 pl. 3. So if one comes 
in as Vouchee, Cc. 254. pl.4. So in 
Caſe of Acknowledgment of Recog- 
nizance, Statute, &c. 254. pl. 5, 6. 
By Writ by another ſued out in my 
Name, 254. pl. 7. | 
By what Record, not where Court 
- hath no Juriſdiction of Cauſe, &c. 
255. pl. 1, 2, Cc. Not by Purchaſe 
of a Licence to alien, for the Words 
are Tenentur in Capite ut, dicitur, 
255. pl. 5. By Acceptance of King's 
Patent for Lands, 255. pl. 6. By 
Pleading, 255. pl. 7, 8. By Confeſ- 
ſion of Tenure in ceſſavit, c. 315. 
pl. 9. After ſuppoſing Bond made 
in one County, he may bring an- 
other Action, and ſuppoſe it made 
in another, £56. pl. 10. Not by 
Suppoſal of Diſcent in former Writ, 
256. pl. 11. f 
By not denying, 256. pl. 14, 15, Cc. 
Diverſity as to ſuing general and ſpe- 
cial Livery, for as to Tenure is 
but ut dicitur, 256. pl. 16, 17. 
By giving Bail by wrong Name, 256. 
18. | 
Who eſtopped; not Feme Covert by 
| leading, 257. pl. 1, 2. 264. pl. 13. 
May be by Fine, not Deed, 257. 
pl. 2, 6. Heir in Fee eſtopped by 
Recovery, tho' no Tenant to Præ- 
cipe, 257. pl. 4 Otherwiſe of Iflue 
in Tail, 257. pl. 5. Feme Covert 
by Recovery, tho” not examined, 
257. pl. 6. 10.6.3 
By Confeflion, Verdict, &c. Not as 
to Matter-not contrary thereto, 258. 


| 


Pl. 1, 2, &c. Otherwiſe where 


con- 
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contrary to former Plea, 258. pl. 4, 
5, Sc. Where by Suppoſal or Ad- 

_ miſſion in former Action, or not, 
258. pl. 8, 9, 10, Cc. By Atknow- 

ment or Admiſfion in a former Ac- 
tion, 259. pl. 13,14, Cc. Not by 
Matter not material to the Iſſue, 
259. pl. 1, 2. 

After Nonſuit, Plaintiff cannot ſay con- 
trary to what admitted; as if Deed 
pleaded, and Plaintiff ſays it was 
made by Durefs, and is after Non- 
ſuit in a new Action, he cannot 
ſay he was an Infant when made, 
for before the Deed was admitted 
good in every Point but for the Du- 
reſs, 260. pl. 1. As to Variance of 
Place and Time alledged in former 


Action, 260. pl. 7, 8, &c. Not by 


Suppoſal in a Writ, 261. pl. 11, 12, 
Cc. Where Tenant not by Ad- 
mittance in former Action, 261. pl. 
17. Diverſity where Suppoſal in 
Counts and where in Bar or other 
Pleadings, 261. pl. 18. 
Aker Diſcontinuance may alledge Pay- 
ment in another Mace, 261. pl. 1. 
Where by Verdi& between Strangers, 
262. pl. 1, 2. And as to Strangers, 
263. pl. 5, 6, Cc. | | 

By Judgment againſt one by a wrong 
Name, 264. pl. 12, 13. Where 
Strangers, and who may take Ad- 
vantage of an Eſtoppel, 264. pl. 14, 
15, Oc. | 

Not by Recital, becauſe no direct Af. 
firmation, 265. pl. 1. By Recital 
of Leaſe in Releaſe, 265. pl. 2,8. 
But a Releaſe by H. to B. in his full 
Seiſin, ſball not eſtop 4. to ſay B. 
had 2 in the Land, 265. pl 7. 
and vide pl. 3, 4, Cc. But is where 


recital material, 265. pl. 9. Where 


one by Indenture reciting ſhe was 
ſeiſed in Fee, covenanted to grant 
a Rent-charge, 265. pl. 10. Where 
an Under-leflee by Indenture cove- 
nants to perform all the Covenants 
in the original Leaſe, he is eſtopped 
to ſay there are no Covenants there- 
in, 266. pl. 11. | Y why 

Not by Surplus, 266. pl. 9, 10. Not 
by Thing not material, 266. pl. 12, 
13. Not by not denying a Thing 
not traverſahle, 266, pl. 15. 

By what AR or Acceptance, 267. By 
Acceptance of Leaſe of his own 
Lang, by Indenture, 267. pl. 1, 2. 
Not by King's Patent for Years, 367. 

pl 3. "Not Leaſe of Herbage by 


w 


Indenture, 267. pl. 4. a Diverſity 


where Leaſe by Indenture, and 
where by Deed Poll, 267. pl. 5, 6. 
Not by Copyholder accepting Copy 
for Life from Lord, 267. pl. 7. If 
Diſſeiſor by Indenture enfeoffs Diſ- 
ſeiſee, 267. pl. g. 


Where NE in Name, 268, 271. 


pl. 1, 2. Diverſity where in Sur- 
hame and where in Chriſtian, 268. 
pl. 1, 2, 3. By entring into a Bond 
by a wrong Name, 268. pl. 4, 5. 


Not by Generalty, otherwiſe by Parti- 


cularty, 268, 269. pl. 7, 8, 9. Con- 
dition to perform all Agreements ſet 
down by J. S Defendant may fay 
there were no ſuch Agreements, 
268. pl. 2. If to perform all Cove- 
nants in an Indenture, he cannot 
ſay there is ho ſuch Indenture, bur 
may, that there are no ſuch Cove- 
nants ; but then the Bond will be 
taken to be ſingle, and on Demur- 
rer Plaintiff ſhall have Judgment, 
269. pl. 3. If Condition to ſuffer 
Obligee to carry away all Marle in 
ſuch a Cloſe that he hath right to, 
Obligor may ſay that he bath no 
Right to any, 269. pl. 4, 5. Condi- 


tion that he and his Wife ſhall ap- 
pear, he cannot fay he had no Wife, 


217. pl 13. Where Condition to 
pay all Legacies given by the Will 
of J. S. eſtopped to ſay J. S. made 
no Will, but may ſay he gave no 
Legacies, 270. pl. 14. 15. And ſe- 
veral other like Caſes, 270. pl. 16, 


519 
Not eſtopped to ſay what ſtands with 


the Deed, 271. Otherwiſe if not, 
271. pl. 5. If Leflee by Indenture 
b ings Covenant againſt his Leſſor, 
he cannot ſay, not in of his Demiſe, 
271. pl. 7, 8. Both Leflor and 


Leſſee eſtopped by Indenture, -272. 


pl. 9. Mortgagor that Leaſes by In- 
denture bound afrer he hath paid 
the Money, 272. pl. 10. But no 


Concluſion here Truth appears, 


272. pl 3. Or where the Matter 
in Writing confefled and avoided, 


272. pl. 12. Parties bound by ma- 


terial Words in an Indenture, not 
others, 272. pl. 13. May ſay Deed 
was delivered after the Date, 272. 


pl. 1. Not that Deed delivered at 
other Place than dated, 272. pl 2. 
Where not eſtopped by Intendment, 
273. pl. 4. Acquittance for Rent 


due at a Day, Eſtoppel to demand 


Reut 
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Rent due before ; otherwiſe if not 
under Hand and Seal, 273. pl. 5- 
Not by Avowry for Rent due at a 
Day to avow for Rent due before, 
273. pl. 6. But miſprinted after, 
being put for before. | 
Eſtoppel againſt Eſtoppel puts the 
Matter at large, 273. pl. 1, 2. 273. 
S. 1, 2, Cc. Where each N 
by their Pleading, 274. pl. 4, 5 
| Where the Ive in Tail eſtopped 
by Fine, and Remainder-man by his 
Indenture, and ſo Matter ſet at 
large, 274. | 
What Perſons eſtopped, not Iſſue in 


Tail, 274. pl. 1, 2, &c. Not bound | 


by Recovery when no Tenant to 
Præcipe, 275. pl. 7. Who eſtopped, 
he that comes under Eſtoppel, 275. 
As Alienee, 275. pl. 1, 2, 3, Cc. 
Heir, but not if he claims by an- 
other Anceſtor, 276. pl. 1, 2, 3. 
Tho' forced to make his Title thro' 
bim, 276. pl. 4. Succeſſor, 276. 

By Verdict, not by Thing found not 
in Iſſue, 276. pl. 4. Or not direct- 
ly put in Iſſue, 276. pl. 5. 

By Specialty, not Stranger thereto, 
277. Continuance thereof not after , 
Leaſe ended, 277. pl. 1, 2. Heir 
eſtopped by ſuing general Livery ; 
but if he dies, his Heir not, 278. 

* „ 

Where an Intereſt paſſes, 278. As if 

ſeveral Tenants of ſeveral Lands 

or Tenants in Common join in 

Leaſe, no Eſtoppel, 278. pl. 3, 4. 

Where Rent by Indenture reſerved 

to one Jointenant good by Eſtoppel, 

278. pl. 6. Where the Ifſye in Tail 

levying a Fine in the Life of his 

Mother, bars the Intail, and paſles 

his Remainder in Fee, 278. pl. 7. 

A. Tenant for Life of B. leaſes by 

Indenture for Years, and then pur- 

chaſes the Reverſion in Fee, and B. 

dies, 4. may avoid this Leaſe, 279. 
pl. 8. One leaſes for forty Years, 
and an Year after by Indenture 
makes another Leaſe for forty Years, 
good by Eſtoppel for thirty-nine 
Years, and for the other Year by 
carrying an Intereſt, 279. pl. 9. 

Eſtoppels, the ſeveral Sorts, 279. _ 

How to pe taken Advantage of, 279. 


Jury not eſtopped, but may find the | 


Truth, 280. pl. 2. Tho' not con- 
trary to what admitted by Parties, 
280. pl. 3. 

<p 
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Eſtoppels ought to be mutual, 280. 
Therefore no Eſtoppel on Leaſe by 
3 c. by Indenture, 280. 
PI. I» bl 


Eſtrap. 


Swans, 281. A. 1. Not of King's 
Goods, 281. pl. 1. Not of Stray 
by him ſeiſed, tho' he after ſtrays 
out of King's Manor, 281. pl. 2. 
Of Goods of Infant, Feme Covert, 
Oc. 281. pl. 3. Proclamation there- 
of, where, and in what Manner, 

281. C. May be taken by Owner 
without Proof, unleſs in the Caſe of 
King, 282. pl. 1, 2. Where before 
Year ended it ſtrays into another 
Manor, firſt Lord cannot enter and 
fetch it out, 282. pl. 3. 

Lord cannot work a Horſe, tho' with 
Withy about his Neck, 282. pl. 1. 
May milk Cow or ſhear a Stray, 

282. pl. 2. Fettering unruly Stray, 
282, pl. 3. 283. pl. 4. Detainer 
till ſufficient Amends for Paſture, 
283. pl. 5. Not to be delivered 
over to another to keep, 281. pl.6. 
Ought to be kept in Manor on 
Lands in Poſſeſſion of Lord, 283. 
pl. 7. 

Who ſhall have it; Tenants in Com- 
mon of a Manor ſhall have it as 
ſuch, 283. pl. 1. Otherwiſe if by 
Preſcription they ought each to take 
in their Turns, 283. pl. 2. Stray 

| in Wife's Manor ſeiſed by Husband, 
ſhall go to his Executors; otherwiſe 

if he died before Seiſure, 283. pl. 3. 
So if Tenant for Life ſeiſes, and dies 
before the Year and Day, his Exe- 
cutors ſhall have it, 283. pl..4. Pro- 
perty relates to Time of Seiſure, 

%%% 

Pleading in Relation thereto, Tender of 
Satisfaction, 284. | 


Eveſque 02 Biſhop. 


Not before Conſecration, 285. pl. 1, 2. 
No Cathedral without, 285. pl. 
Marg. Vet Biſhop ele& may fir in 
Parliament, 285. pl. 3. And before 
conlecrated certify Excommunica- 
tion, Oc, 285. pl. 4. Old Prefer- 
ment not void till Conſecration, 285: 
pl. 5, 6. E "Hy 

In ancient Time given by King, tho 


after be gave a Conge tq, Chapter to 
elet, 285. pl. 7, 8, Gt. All hold 
per 


\ 


— — td. 
9 — 


per Baroniam, 286. Biſhopricks in 
Wales founded by their. Princes, 
and vpon their Forfeiture for Trea- 
fon came to the Crown, 286. pl. 12. 
288. F. Formerly Tranſlations were 
by Poſtulation, not Election, 286. 
I. 13. wy a 

By whom elected; by the Chapter 
with King's Licence, 286. Biſbop- 
ricks, Cc. kept vacant for many 
Years, 287. pl. 8, 9. The: Manner 
and Order of eleting them by 
25 H. 8. 287. pl. 10. Where Pope 
might, 286, 287. P 

Temporalties not in him before Reſto- 
ration by King, 288, E. May be 
granted to him before Conſecration, 
288. pl. 3. But not otherwiſe than 
in Fee, and will be ſo, tho? limited 
for Life or Years, 288. pl. 4. 

Inveſtiture by King, tho' Pope ſome- 
time uſurped it, 288. pl. 1, 2. 

All Biſhops formerly made per tradi- 
tionem Baculi & annuli, 289. pl. 3. 


 Ercommunication. 


By whom certified. By Ordinary on- 
ly, 290. pl.1. Not by Official or 
Commiſſary, 290. pl. 3, 4. But 
Biſhop may certify Excommunica- 
tion by his Commiſſary or Official, 
becauſe done in his Right, 290. 
pl. 3. Marg. By Chancellor of. Ox- 
ford and Cambridge, and where for 
temporal Matters, 290. pl. 5. and 
Marg.' By Commiſſioners delegate, 
291. pl. 6. By High. Commiſſio- 
ners, 291. pl. 7. | 

Certificate, how made; the Principal 


Cauſe of Suit mult appear therein, 


291. pl. 1. Ought to be Univerfis 
Ecclefie filits, or to Jultices of the 
Court, 291. pl. 2, 3. , Muſt con- 
tain Day of Excommunication, 291. 
pl. 4. Not by one. Biſhop that an- 
other hath certified him, 291. pl. 5 
May be of what found in Regiſter, 
without politively ſaying he was ex- 
communicated, 291. pl. 6. 


| 


Pleaded in Stay of an Agtion, not by | 


Pope, 292. pl. 1, 2, 4. But by ſome 
Biſhop within the Realm to whom 
the Court may write, 292. pl 3. 
By Archdeacon that hath ordinary 
Juriſdiction, 292. pl 5. By Vicar 
general where. Biſhop beyond Sea, 
or in remotis, 292. pl. 6. Marg, Cer- 


| tificate once received good, tho 


- 


Biſhop dies, 292. pl. 7. Upon ſuch 
Plea Writ abates, not but the Entry 
is Quod loquela remaneat fine die 
quouſqz &c. 292. 3 | 
Excommunicato capiendo; where by 
Archdeacon it ought to appear in 
the Writ, that the Matter was 
within his Juriſdiftion, 293. pl. 1. 
In the Srgurficavit it ought ro be 
expreſſed, that the Party was com- 
morant in Dioceſe where, 293. pl. 2. 
By Stat. of 5 El. returnable in B. R. 
and ſeveral Caſes thereon, 293. pl. 
3. and Marg. pl. 4. and Marg, 294. 
pl. * Addition therein, 294. pl. 
78. 
Pleading thereof, 294, 295. Not in 
Bailiffs where brought by Corpora- 
tion aggregate, 295. pl. 1. Other- 
wiſe where brought by Executors, 
and one of them is excommunicated, 
295. pl. 2. Biſhop Defendant can- 
not plead Excommunication by 
himſelf or Commiſſary, 295. pl. 3. 


Tho' one ſtrikes in Church-yard, 


and 5 Ed. 6. ſays, he ſhall be ipſo 
fatto excommunicated, yet it can- 
not be pleaded till a Sentence de- 
claratory thereof, 295. pl. 4. 
Where Cauſe thereof ought to appeat 
in Significavit, 295. fl. 1. At 
Common Law the Writ was always 
pro contumacia, 295. pl. 2. Bur 
now Cauſe muſt be fet forth in 
Writ, 296. pl. 3. And Writ may 
be quaſhed for Uncertainty in the 
Cauſe, for which, 296. pl. 4, 5. 
Abſolution, 296. pl. 1, 2. 
Cautione admittenda, 297. 


Execution. 


in what Court ſued; in B. R. where 
Record comes there by Error, not 


Certiorari, 3298. pl. 1. So in B, if 


Record comes there upon falſe 


| Judgment, 298. pl. 2. How exe- 


cuted when Judgment brought but 
of Freland by Error, 298. p. 3. 
By Entry, 298. Upon the Heir of 
Tenant againſt whom Recovery in 
Real Action, 299. pl. 3, 4 Tho” 
ſeveral Diſcents ſince Recovery, 299. 
pl. 3, 5, 6. After the Year upon 


him againſt whom Recovery was 


not upon a Stranger, 299. pl. 1, 2. 
Id Law without Action upon Fine 


Sur. Cognizance de droit come ceog 
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By Conjonction of Eſtates, as if Fine 
levied to one, Remainder to his 
Heirs, 300. pl. 1, &c. 4 

As to one ſerves for another; where 
once executed ſhall never be again, 
301. pl. 1, 2, Oc. 

How made in Part in Name of Whole, 
301. pl. 1. Otherwiſe if in Poſſeſ- 
ſion of ſeveral Perſons, 301. pl. 2. 
If Leaſe fold on Fieri facias, mult 
not put out Tenant and put Ven- 
dee in Poſſeſſion, 301. pl. 1. _ 
Where Part of the Acres in the E- 
jetment recovered, 301. pl. 3. 
Sheriff muſt deliver ſo many Acres 
in Execution, according to Uſage 
of Country, not Statute, 302. pl. 4. 
Where Rent or Common is recover- 
ed, 302. pl. 5. Where Part reco- 
vered, and Plaintiff is to be put in 
Poſſeſſion by his own ſhewing, 302. 
pl. 6, 7. May break Houſe on Ha- 
bere facias ſeiſinam, or poſſeſſionem, 
302. pl. 8. Where Door broke up- 
on Execution for King, 302. pl. 9. 
Not on Capias, Fieri facias, or 
other Proceſs at Suit of common 
Perſon, 302. pl. 10. But Privilege 
of Houſe extends only to Maſter and 
Family, 302. pl. 11. By Metes and 
Bounds, unleſs in Caſe of Jointe- 
nants or Tenants in Common, 303. 
pl. 12. If twenty Acres in one 


Town and twenty in another found | 


on Elegit, Sherift ought to deliver a 
Moiety of the twenty in each, 303. 
I. 13. 

Againſt whom; againſt Heir, 303. pl.1. 
Againſt Iſſue in Tail, 303. pl. 2. 

Upon Fines, 304. pl. 1, 2, &c. 

By what Court awarded; Levari, not 
by Hundred Court or Court-Baron, 
but Diſtringas, 304. pl. 1. Super 
tenorem recordi, 304. pl. 2. Whe- 
ther in B. R. upon a Judgment re- 
moved thither by Certiorari, 305. 
pl. 4. Awarded by B. R. the Party 
and Record of the Attainder being 
removed thither, 305. pl. 5. By 
B. R. on Conviction for Deer-ſteal- 

. Ing removed thither by Certiorari, 

305. pl. 8. 

Of what Things; of Lands before ex- 

| tended, 305. pl. 1. Of Strangers 
Cattle levant and couchant, by Le- 

vari on Outlawry, 305. pl. 1. Not 
of Copyhold, 305. pl. 2. Not of 

Leaſe for Years by Copyholder made 

with Lord's Licence, 306. pl. 3. Of 

g | h 


Lands in ancient Demeſne, 306. pl. 


Not of Lands of Diſſeiſor on 
Recovery of Debt againſt Diſſeiſee, 
306. pl. 5. Of Lands in Truſt, 306. 
pl. 6. Of Reverſion on an Eſtate for 
Liſe, 306. pl. 7. Not of Goods 
poſſeſſed by Defendant's Villein, 
306. pl. 8. Of Annuity granted by 
King for twenty-one Years, and 
N by Receiver of Court of 

ards, for this not like an Annuity 
which chargeth the Perſon only, 
306. pl. 9. Where Defendant Part- 
ner with another on Fieri facias 
Sheriff muſt ſeiſe all, and fell an un- 
divided Moiety, 306. pl. 10. 


How made joiht and ſeveral, 307. 


Upon Judgment for Damages againſt 
Three, Execution muſt go againſt 


ail, 307. pl. 1,2. 325. pl. 5. Can- 


not be by Elegit againſt one and 


Capias againſt the other, 307. pl. 3. 
Againſt one of the Bail only, 307. 
pl. 4. Upon a joint Recognizance, 
Execution muſt be againſt all, 307. 
pl. 5. Otherwiſe if joint and ſeve- 
ral, tho' Judgment againſt all in a 
Scire thereon, 307. pl. 6. But if 
joint Judgment tho' on joint and 
ſeveral Bond, the Execution muſt 
be joint, 308. pl. 7. Where Judg- 
ment for the King to have two 
Parts, and the Informer one, there 
ſhall be but one Execution, 308. 
9 


Who ſhall have it; Executor when he 


comes of Age ſhall have it upon a 
Judgment obtained by Adminiſtra- 


tor during his Minority, 308. pl. 1. 


By Executor made on Contingency, 
on Judgment obtained by one before 
it happened, 308. pl. 2. Not by 
Husband after Death of Wife, on 
Judgment by them recovered as 
Executrix; tho' otherwiſe if for her 
proper Debt, 308. pl. 3. 309. pl. 4. 

lot by Adminiſtrator of Executor, 
or of Adminiſtrator, 309. pl. 4, 5. 


By Adminiſtrator de boni, non, 309. 


pl. 5. Marg. By Adminiſtrator of 
Adminiſtrator who had recovered 
Damages in Treſpaſs upon his own 
Poſſeſſion, 309. pl. 6. By Husband 
after Judgment in Scire factas, that 


they ſhould have Execution, tho' 


Wife dead, 30g. pl. 8. Executor 
and not Heif; and if Recovery in 
Real Action, Heir of the Land and 
Executor of the Damages, 310: pl. 


i, 8. 


= 
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Damages, they depend on Freehold, 


and tho“ Judgment joint ſhall, be | 


taken diſtributive; and if two die, 
no Survivorſhip, but the Third, ſhall 
have Execution. only for his Part, 
1 pl. 2. The Wife, and not 

xecutors of the Husband, 310. 
Where Recovery in her Right in 
Ouare impedit, 310. pl. 2, 3. Where 
Land and Damages recovered, 311. 


pl. 4, 5. 


Againſt whom, 311. Againſt one, if 


* 


on Scire facias returned, that other 


was deceaſed, or had nichil, 311. 
pl. 1, 2. 312. pl. 7, 8. Not a- 
gainſt Heir where Executor hath 
ſufficient, 311. pl 4. Where one 
dies, againſt Survivor, 311. pl. 5. 


Againſt Wife where Damages .reco- 


0 


\ 
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vered againſt both, it may be a- 
gainſt the Wife ſurviving, 312. 
pl. 1, 2. Againſt the Adminiſtrator 
of an Executor againſt whom Judg- 
ment obtained, 312. pl. 3. here 
ſeveral of ſame Name, Execution 
muſt be againſt the right Man, 312. 
pl. 4, 5- Judgment againſt B. Knight 
and Baronet, and Writ of Execution 
ſo alſo, yet B. Knight only, againſt 
whom, Cc. may be taken, 312. 
pl. 6, 7. Againſt the Husband ſur- 
viving after Judgment in Scire Fa- 


. cias againſt both, 312. pl. 10. 
In 


what Place, 313. Into what 
County awarded, 313. pl. 1, 2. 


Scire facias on Recognizance, 313. 


I. 3. 314. pl. 4. Elegit taken in- 
« as many Counties as Plaintiff 


pleaſes, but not into one with a 


Teſtatum that an Elegit had beęn 
into another, and Nihil returned, 
which is falſe, 314. pl. 5. Diverſi- 
ty between Recognizance taken by 
Judge de B. R. and B. as to bring- 
ing Scire facias, 314. pl. 6. 

f what Things, 315. Not of Things 
fixed, unleſs fixed for Convenieney 
of Trade, 315. pl. 1, 2, 3- Of 


ſtanding Corn, but not of ſtanding. 


Wocd, tho* Defendant Tenant for 
Years without 
Waſte, 315. pl. 4. 


To what Time it - for Land, 
315. Io Day of Nift prius, 315. 
pl. 1. 316. pl. 4, 5, Cc. To Day 
Not 
>. where an Aſſiſe is adjourned, for 
Difficulty, 3 15. pl. 3- Not of Land 


o Inqueſt, taken, 315. pl. 2. 
0 
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1, 2. But if three Parceners in 
Mortdanceſtor recover Land and 
of Acknowledgment, 


againſt Sheriff, 319. pl. 11. 


Impeachment of |. 


_  ponas, 320. pl. 4. 


321. pl. 


aliened after Inqueſt taken, 316. 


pl. 8. Upon Recognizance to Time 


Ackn 316. pl. 9, 10, 
11. To the Time of the Judgment, 
viz, one Day of Term in which, 


316, pl. 12, 13, 14. 317. pl. 18. 


Judgment againſt an Heir to the 
Time of the Original, 317. pl. 18. 


Amercement upon Nonſuit to the 
Time of the Aſf:flment, not of the 
giving Pledges, 317. pl. 19. As to 
Iſſues of Jurors, 317. pl. 20. If E- 
legit upon a Devaſtavit returned to 
the Time of the firſt Judgment, 
317. pl 21. Diverſity as to Re- 
cognizance where Bail in B. R. and 
where in BH. 317. pl. 22, 23. By 
Statute 29 Cnr, 2, as to Creditors to 
ſigning Judgment only, 317. pl. 24. 


To what Time it fball relate as to 


Chattels, 318. Goods ſold before 


Judgment not liable ro Execution, 


318, pl. 1. So Gocds fold before 
Execution taken out, 318. pl. 2. 
But ſuch as he had, at the Time 
Execution awarded, liable, 318. pl. 3. 
Tho' Defendant dies after, 318. 
pl. 4. Tho' Judgment againſt Exe- 
cutor, 318. pl. 5. Tho' firſt Elegit 
erroneous and ſecond awarded, 
thoſe Goods he had at the Time of 
the firſt liable, 319. pl.6. Goods 
liable from the Teſte, cho' before 


Writ was actually taken out, 319. 
|. Pl. 7. By 29 Car. 2. from Delive- 
ry of Writ to Sheriff as to Strangers, 


y 319. J. 8, Sheriff muſt execute 
rſt Writ delivered to him, 319. 
J. 9, 10. Where Two delivered 


ame Day, and laſt firſt executed, 
good, and Party hath only Action 
And 
not ſo, if Plaintiff in firſt ordered 


Sheriff to ſtay Execution till next 


Day, 319. pl. 12. 


At what Time Goods put in Execu- 


Aſter attached, 3 20. 
ſeiſed, Sheriff may 


tion, 3 20. 
pl. 1. Havin 


ell after diſcharged of his Office, - 
320. pl. 2. But not after Return 
Non invenit emptores, tho' Diſtrin- 


gas to new Sheriff to make old ſell, 


; 3 20. pl. 3. Sheriff cannot ſel] aftec 
N unleſs on Venditioni ex- 


Reverſion on 
Leaſe for Years may be extended, 
but not Rent without Revexſion, 
5. Sale by Sberiff good 


aſter Writ of Diſcharge, of which 


he had no Notice, 321. pl. 6. By 
. { | FINE? 00"; P 8 Aun. 
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8 Ann. Goods not to be taken in 
Execution unleſs Rent to Landlord 
paid, not exceeding one Year, 321. 
ol. 7. : 
xn" wi Place, 321. One walking in 
Miſiminſter-Hall taken in Execution 
by Tipſtaff, 321. pl. 1. Marg. Da- 


mages recovered in Ancient De- 


meſne, not levied of Lands in Ma- 
nor which are Frank Fee, 321. pl. 
1. One taken on Capias ad Sat iſ- 
faciendum directed to the Sheriff of 
Middleſex, cannot upon another 
Capias ad Satisfaciendum on other 
Judgment, directed to the Sheriff of 
London, be charged, tho' the ſame 
Perſons, and one Gaol, 321. pl. 2. 
Where Recovery in B. R. againſt one 
in Fleet, he cannot be therewith 
charged, without bringing up by 
Habeas Corpus, 321. pl. 3. So tho 
Languidus in Priſona on the Ha- 
beas Corpus returned, 322. pl. 2+ 

In Execution before Prayer, 322. Not 
where Recovery . one in Pri- 
ſon, 322. pl 1. Or where one ſur- 
renders himſelf in Diſcharge of his 


Bail, 322.pl. 1. Marg. Where a Com- 


mittitur muſt be entered, 322. hs 
Not by Order of Court, unlels on 
Plaintiff's Prayer, 322. pl 3. If ta- 
ken upon a Capias Utlegat. within 
the Year, 322. pl. 4 Otherwiſe if 
taken after the Year, 323. pl. 5. 
But if taken within the Year, yet 
Plaintiff may chuſe whether he ſhall 
be in Execution for him, 323. pl. 3. 
Upon Prayer, 323. How where Judg- 
ment in B. againſt one in Fleet, 
323. pl. 1, 2. Where taken for 
King's Fine in Treſpaſs, 323. pl. 3. 
Not where Recoveiy againſt Three, 
ard one only taken for Fine, 323. 
pl.5. Where one had been four 
Years in Priſon, 323. pl. 6. After 
a Writ of Error brought, if no Bail 
given, 324. pl. 7. 
EE with SatisfaRtion againſt one 
' ſerves for the other, 324. And tho 
Judgment joint, and Entry Quod 
unica fiat executio, it mult be in- 


tended with Satisfaction, 324. pl. 1. 


So if ſeveral Judgments on joint and 
ſevezal Bonds, 324. pl. 2, 3. So 
where ſeveral Judgments for ſame 
Treſpaſs, 3 24. pl. 4, 5. But if af- 
ter ſued, Defendant put to his Au- 
dita Querela, tho' both Judgments 
in ſame Court, 3 24. pl. 6,7. So if one 
in Execution, and after the Goods 
I 


| 
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and Moiety of his Lands taken up- 
on Elegit againſt the other, the laſt 
is a SatisfaCtion, 324. pl. 8. Not 
ſo where one eſcaped with Conſent 
of Gaoler, 325. pl. 9. | 

Without Satisfaction, 325. If againſt 
Bail, not againſt Principal after, 3 25. 
pl. 1. If againſt Principal, not after 
againſt Bail, 325. pl. 2. Againſt 
one Bail, and after againſt the 
other, 325. pl. 3. If againſt Bail 
without Satisfaction, may after be 
againſt Principal, 325. pl. 4. But 
miſprinted, and the Word Bail put 
inſtead of Principal, and Cro. Jac. 
545. inſtead of 549. Execution 
againſt Bail after one of the Princi- 
pals 3 155 pl 5 = miſ- 

rinted, other Principals bei ut 
lallead of Bail. F I" 4 

What Thing put in Execution ; the 
Body, 326. At Suit of King, 326, 
At Suit of common Perſon, 326. 
On Recognizance in Chancery by 
Courle of Court, 326. pl. 2, So 
on Bails, Recognizance in B. R. 
326. pl. 3. But not on Recogni- 
zance in Banco, 326. pl. 4. Or 
Bail in inferior Court, 3 26. pl. 5. 
327. pl. 7. Not on Recovery of 
Damages in Dower, 327. pl. 8. 
Not on Recognizance by Bail on 
Writ of Error, 327. pl. 9. Capias 
ad Satisfaciendum lies for Coſts on 
a Nonſuit, 327. pl. 10. : 

Againſt what Perſon Execution by Ca- 
pias, 327. Not againſt a Prior, 
Abbot or Biſhop, 327. pl. 1. Up- 
on Statute 1 17s, Cc. Peer taken 
327. pl. 2. Not againſt Peereſs on 

Judgment in Debt, 328. pl. 3. 
« Where againſt Peer, 3 28. pl. 4. 

Of Land, when to be ſued, 328. Not 
on Recovery of Damages in Waſte, 
till Sheriff returns he hath nothing, 
328. pl. 1. Upon Recognizance 
to pay Money at ſeveral Days after 
firſt Day paſt, 328. pl. 2, Not a- 
gainſt an Heir during his Minority, 
328. pl. 3. Not in Debt, if Part 
acknowledged and Iſſue for the Reſt 
till tried, unleſs Plaintiff releaſes Da- 
mages, 328. pl. 1, 2. Or Plaintiff be 


Nonſuit on the Iſſue, 3 28. pl.z. Tho 
upon Surrender by Bail, Plaintiff 
refuſes to take him in Execution, 
yet he may take him by Capias ad 
Satisfaciendum, 3 29. pl. 4. Aﬀeer 
Judgment figned before entered, 
329. M. 1. 5 — 
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Of the Goods of whom, 334. Not 


of Goods of Members, on Judgment | 


againſt Corporation, 3 34. pl. 1. Nor 
where Fine on Corporation, 3 34. pl.2. 
One Execution after another, 335. 


Where taken for King's Fine and 


ſuffered to -eſcape, Plaintiff may 
have Fieri facias or Elegit, 335. 
| pl 1. Not after Defendant hath al- 
0 


wed Sheriff the Money on Ac- 


count, F 35. pl. 2. If taken on Ca- 
pias ad b 
Execution before the Return of the 
Writ, 35. pl. 3. After an Eſcape, 
335. pl. 4. In mrs. af- 
ter Eſcape, if retaken on freſh Pur- 
ſait, 336. pl. 5. Aſter Reſcue of 
himſelf, 336. pl. 6, 7. Aſter volun- 


_ tarily ſuftered by Sheriff to eſcape, | 


336. pl. 8. When after Eſcape 
retaken in another County, 336. 
pl 9. Aſter charged with Fine 
ment with Plaintiff, 336. pl. 10. 
After. taken on a 'Capias Utlegat. 


and eſcaping, 337. pl. 11. Where| 
Error brought by one in Exe- 


cution, and Judgment affirmed, Suit 
muſt be on Recognizance given, 


337. pl. 12. Where one in Execu-- 


tion let out upon Recognizance, 
Suit muſt be thereon, 337. pl. 13, 
15, 19. No ſecond Execution with- 
out Return of firſt, 337. pl. 14. Af- 
ter Audita Querela on Stat. 11 H. 7. 
337. pl. 16. Where one in Execu- 


tion bailed, he may be after taken, 


Satisfaciendum, he is in| 


uffered to go at large by Agree- | 


- 
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|  ſcapes, if Capias not returned or 
filed, 340. pL.10, 431, 12," * 
Aſter Elegit, not if filed, 340. pl. f. 
Otherwiſe if Error brought and 
Judgment affirmed in another Court, 
340. pl. 2. 341. If Elegit return- 
ed nihil, 341. pl. 3. Aſtet Goods 
only taken on Elegit, 341. pl. 5. 
Where Return amounts to no more 
than a Nihil, 341. pl.6. After a 
void Elegit filed, 341. pl. 7. Aſter 
a Moiety delivered, not on Sugge- 
ſtion that he had other Lands; 342. 
pl 8. Othetwiſe if he comes before 
eturn of firſt filed, 342. pl. 9. 
Execution, in what Caſes, by Entry, 
342. In all Caſes where, Writ de- 
mands Land or other Thing cer- 
tain, 342. pl. 1. Not in Dower, 
342. pl. 2, 3. In Aſſiſe of Mort- 
danceſtor, 342. pl. 4. 
Who charged therewith, Criminal or 
Perſon attainted, 3422ĩãF 
By Common, Law, 343. Body or 
Land not liable, 343. pl 1. But 
Goods only and Grain, Get grow- 
ing. on Land, 343: pl. 2. By Te- 
Lari facias ot Fiers facias, 343. Pl. 3. 
But in Treſpaſs Ic Armis, Ca- 
Piat lay and after Judgment, Capias 
ad Satisfaciendum, 343. pl. 4. 
By Levari or Fieri facias, 343. How 
executed, 343. Term fold by She- 
tiff without reciting Cextainty of 
Commencement or Fac. 343. pl. 2. 
But if miſtecited Sale void, 343. 
pl. 3. But Term not to be extend- 


337. pl. 17, Not after Money le- 


ed without ſhewing the Certainty 


vied on firſt Fieri facias, 337. pl.] thereof, 343, pl. .  Misbehaviour 
18, After Delivery by Privilege of | in Sheriff to perſwade Jury to price 
Parliament, 338. pl. 20. After at DUnder-value, 344. Pl. J. 


Death of one in Execution, 338. 
pl. 21. Not after Death of ſole 


fendant in Execution, 338. pl. 


22. Otherwiſe by Statute 21 Jac. 
339. pl. 25, 26. And before where 
only taken upon 1 th Uirlegatum, 
and not prayed in E ecution, 338. 


p | 
What Execution after another, 339. 


Elegit alter Fieri faciat, 339. 3 : 


2, 3. So Capias, 339. pl, 4 0” 
Pare led J Fiori a Capias 
 afrer, 339. pl. 5: Upon judgment 
againſt Two, not Fiefi facias againſt 
one, and Capias againſt the other, 
339. pl. 6. No other after one Ca- 
piar ad Satisfaciendum returned Non 


' eft inventus, 339. pl. 7. 340. pl. | 


- 
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How by ſeveral Statutes, 344. pl. 1 2. 
Oc. by Elegit, and how to be exe- 
cuted, 344. pl. 1. Where Money 


on Recoguizance to be paid at ſe- 


veral Days, a Moiety extended aſter 
every Day, 345. pl. 2. Where up- 
on two Judgments the whole may 
de extended, or not, 345. pl. 3, By 
Capias ad Satisfaciendum, 345; p 
1,2. Where Capias in Proceſs Ca- 
pias ad Satisfaciendum. aſter, 345. 
pl. 3. For Coſts on, a Nopſuit, 345. 


1 4. A N PL. Serre 2 
Execution good without Return, 345. 
Where on Fieri facias Money is le- 


pl. 1. So where taken on Capias ad 
Satisfaciendum, 345. pl. 2. Diver- 


3, 9. © Otherwiſe It taken aud e- 


5 C bes 


; 


. vied and delivered to Party, 345- . 


| "firy where Execution by Sheriff a- 


WW Mar * * 


"As INDEX 


— — - — 
lone and where an Inquiſition raken, | Goods of Feme Covert, 27 1. E. 


5,346. Upon Statute 21 H. 8. Wir n 

Re- . 346. Not aſter Extent Notes thereon, 407. * F 
returned and filed, unleſs meerly By whom granted ; V e 
void, as where the Lands of a Stran-“ Where 190 f. Value e le levers 
i are delivered, 346. pl. 1. But Dioceſ es, 478 11 2 one dies 

© before filed Court may be and 5 des Arts te, 353. N. © 115 

I Fraud, Deceit, « ſtop the Fi-“ s Inteſtate, ho” nothing 
| ling, 346. pl. 2, If Extent avojded 1 but in bis own 12. 65/852! pl. 4. 
by one, made on more ancient Sta- Where 1 gods in one Dice ne 
tute, when ſatisfied, the firſt ſhall eee and in another 60 l in 
hold without Re- extent, 346. pl. 3. anothe TOS each grants, 352. 
Upon Eyiction by 32 H. » Cap. 5. Pl. oy Bona notabilia in ſeveral 
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” 


a 975 Notes upon it, 345. „ e os fame Province, 352. 
„ | 2 8.8 in two Dioceles in 

Exerutoꝛ. 21 * 1577 Provice by each Archbi- 

„ | ſhop, 352. Pl. 7. 155 Bona no- 


Ordinary, his Power * in Adminiſtra- tabilia 1 1 Ireland and England, 352. 
„347. Cannot ſue for Debts! pl. 1. y Dean and Che 55 in 
E effator, 347. pl.1;5. But may | Time of Vacation of Archbiſhop, 
or might for Goods taken out of | Cc. 352. pl. 2. Not where dead 
his Follelon, 347. Pl. 2- Where | in Itinere, by [Reaſon of Gaods 
Action lay or lies againſt him, 347. | then about him, 352, pl. 3. Not 
Pl. 3 354. Cannot Ke aſe Debt before by Biſhop” where on PLE made 
* Adminiſtration crane a fortiori af-.| but where at Death of Mees 352. 
| ter, 347. pl.6,7. May releaſe Treſpaſs pl. 4 
A u On Goods in his Poſſeſſion, 347. Bona notabilih, what, 3 $3- | Goods 
8. By What Law, and how | of the Value of 5 J. in each Dio- 
tobate of Wills belongs to Ordina- ceſe, 352. pl. 3. 353. pl. 2. Nebco 
xy, 348. pl. 10. Marg. Out of his by Bond or Nate, 353. Pl. 3, 4. 
Dioceſe commit Adminiſtration, 348. | Bond ſo where they are, 353. pl. 6. 
| - 11, 12. — Judgments in Courts at Heſtmin- 
His Power touching Wills and Probate. fler, 353. pl. 8. 
thereof, 348. King Executor may Bona notabilia, the Value, 253. An- 
appoint others to take Execution - tau, tho“ of the ſmalleſt Value, 
upon them, c. 348. B. 2 r 7 But by 
Adminiſtration, in what Caſes ranted, ? | the Canon x Fac. 5 /. unleſs «Rich 
349. If all Executory refuſe, 349. ty wy om rated at a greater Sum, 
pl. a, 6. Where Executor refuſes before 354. pl. G. 


or after Adminiſtration, 349. pl. 2. niſtration, to whom to be grant- 
Where Will concealed, and . Ami 354. To Feme 88. 
till proved, 349. pl. 3. Not before | pl. Is 2. Adminiſtration, durante 
Kefuſal of Executor, 349. pl. 4. | minore ætate, not within the Sta- 
Adminiſtration de boni] non after || tute of Neceſſity to be ranted to 
| Death of Adminiſtrator or Executor the Widow or next of Kin, 354. 


i a Inteſtate, 349. pl. 5, 7, 8. Ad- pl. 3: Perhaps otherwiſe where 


—_ 
2 
* 


nr 


miniſtration not to be granted to Ex- Executor made from a Pay to come, 
Y *"Ecutor ” Adminiſtrator, 349. pl. 8.1. 354. Where Right of Adminiſtra- 
. | 350. Where "Executor dies | thon in Wife, i ought to be. grant- 


© before Probark, tho* he, leaves Exe- ed to her only, 354. pl. 5- But 

cutor, 350. pl. 10. 'Adminiftration | © may be to Husband ** Wie du- 

ranged when there was a Will (tho? | ring Can 354. + 5 , 6. Where 
e 


- = 


not known) void, tho Executor af- | the Gduary Le- 
* ; ter renounted, 350. pl. 11. .... gatee, my Wales "bur prays ir may 
& Adminiſtrarin. upon 31 E. 3. how| be granted to another, yet may to 


* granted, 350. Upon Condition, | tbe Husband, 355. pl. 7. 
| 350. pl. 2. Comment upon the | Adminiſtration durante mi norit ate, 
Statute, 350. pl. 3 May be li- 355. Judgment againſt ſuch Admi- 
mited as durante minoritate, abſen- | niſtrator not void, tho” it appeared 
lia, bendente lite, 35¹. Pr 4. Of}. the Infant was above eighteen, 
4 
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Notice of the Eccleſiaſtical Law as 


to Time of its determining, 35 5. 
pl. 2, Infant comes of Age pending 


E 60. pl. 1. Or againſt whom an 
Kigent for Felony awarded, 360. 


pl. 2. By ane outlawed in Perſonal 


Actions, 360. pl. 4. And, to ſuch 


Action againſt ſuch Adminiſtrator, 
355. pl. 3. Not ſufficient, for him 
to ayet Infant under twenty- one, 355. 
pl. 4. Diverſity Where Action by, and 
Where againſt ſuch Adminiſtrator as 
to Averment, 356, pl..6, 7. Want 
of ſuch Averment helped by De- 
ſendant's Pleading to iſſue, 363. 
pl. 4 356. pl. 5. Duripg Minority 
of ſeveral, and one comes of Age, 
336. pl, 8, Diverſity, as to Admi- 
niſtration durante minoritate of an 
Executor, and of an Adminiſtrator 
as to Time of Determining, 356. 
pl. 9, io, Adminiſtration durante, 
Cc, of one Executor, granted to 
the other, 356. pl. 1. Of a Woman 
_ determines by her, taking Husband, 
6 7, 9 
Uo Nurs at's Woh 
Adminiſtrator durante, c. his Power, 
357. May fell Goods and do, all 


an Executor may, 357. pl. . 


Adminiſtration Special ad commodum 
c. non aliter, cannot ſell unteſs 
Bong ber nur or te pay Debts, 
357. pl. 3. Diverſity Where ch 
Adminiſtration is neral, and 
_ where reſtrained, 357. pl. 5, 6. Af- 
ter firſt repealed, and new Admini- 
ſtration durante granted, he cannot 


ſo keleaſe the firſt, but Infant may 


aſter call firſt to account, 357. 
Falapheciatla, 357. Neceſſary and 
convenient Apparel, but not exceſ- 
ceſſive, 358. pl. 4,5, 6. A Piece of 
Cloth by Husband to Wife deliyer- 
ed to make her a Gown, tho" not 
made, ſhe ſhall have againſt Execu- 
tor, not Dettee of Husbapd, 358. 
pl. 8: If againſt Husband's Deviſe, 
358. pl. 9. What Jewels, Cc, fo, 


358. pl. 9. 359+ pl. 10. 


Executgrs, by whom made, 359. By p 
Queen, King's Wife, 359. pl. 2. 
fe hath, as 


By Executrix of Things 


ſuch without Confent of her Huf 
band, 3 9. Pl. 355. ene of Things | 


the hath in ber own Right, with- 

out Aſſent of i pl. 4, 

5. 364, pl. 2. By King, 339. 

| 51 6. Wil by Feme Covers of Huf. 

* band's Goods by his Conſent, 358. 
er 

By whack far collateral Reſpect, 360 


Man, Adminiſtration may be grant- 
00, "$88 E348 
Actions by them for what done in Life 
of Teſtator, 360. Raviſhment of 
„Ward, 360. pl. 1. For an Eſcape 
A Þ mean Proceſs in Debt, 360. 
„ Pl. 2. For not returning Writ or 
paying Money levied on Fieri fa- 
cia, 381, pl. 3. Quare Impedit, 
361. pl. 4, For cutting and carry- 
. ing away Graſs, but not for Break- 
, his Clole, 361. pl. 6. By Stat. 
of 4 Edw. 3. 361. pl. 7. 
What Actions Executors or Admini- 
Altators may have, 362. Covenant 
for Money. to them payable by Rea- 
\ fon of Articles made between De- 
ſendant and Teſtator, 362. pl. 1- 
When Covenant to deliver Thing 
to Teſtator on Requeſt, and he dies 
., before 8 yet if not delivered 
on Requelt by Executor, Covenant 
fes, 362. pl, 2. Villein againſt his 
Lord, 363. pl. 3. Where. Jointe- 
nants covenant with each other and 
. ;his Heirs, that the Survivor ſhall 
convey the Moiety to the Heirs of 
the other, the Heir may have an 


Action, 363. pl. . Upon Cove- 
nant with let, | bis Heirs and 
Aſſigns, 363. pl. 5. Upon Covenant 
With Biſhop and his ucceſſors, his 
| Executors may have it for Want of 
, Repairs, in his Time; 363. pl. 6. 
How made, 363. By Nuhcupative 
Will, 363. pl. 1. Infant mide Exe- 
cCutor, and that A. ſhafl have the 
Diſpoſition of, Cc. till, &c. makes 
A. Executor till, &c. 363. pl. 2, 
In what Manner, 364. Upon a Con- 
tingency, 364. pl. 1, 2. Cannot 
| 5. three Executors, and that one 
_ ſhall have the Adminiſtration, 364. 
pl. 4. One for Part, and an- 
other for the Reſt, 364. pl. 4. A. 
and B. made, but that * {ball nor 
meddle till be hath paid B. all Mo- 
ney due to Teſtator, 364. pl. 5. 
Executor of all bis Corti and mo ve- 
able Goods, is of every Thing, if ag 
_ other appointed, 364. Pl. 6. 
Who may be Executors, 365. Mayor 
and Commonalty, 3635. 7.7 A 
Monk, Cc. 365. pl. 8, 9. A Vil- 
lein, 365, pl. 11. Wife may make 
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Executrik, 365. pl. 12. Perſons at- 
tainted, convicted, outlawed, 365. 
pl. 13. Excommubicated, 365. pl. 


14. King, 365. pl. 15. Not Po- 
piſh Recuſant, 365. pl. 16, 17. 
What. Things Executors ſball have, 


what Heir, 366, 368. Executors | 


ſhall have Term deviſed to Teſta- 
tor, and the Heirs of his Body, 366. 
pl. 1. Heir ſhall have Deeds contern- 
ing the Inheritance, 366. pl. 3.” But 
if in Cheſt, Executors ſhall have 
Cbeſt, 366. pl. 4. Bur if locked, 
Heir ſhall have Cheſt alſo, 366. pl. 
Where if Teſtator recovered in 
Detinue for Deeds in a, Box, the 
Executors ſhall have Execution for 


thoſe Damages and Coſts, 366. pl. 5. | 2 
But if Special Deed recovered, Heirs |*_ | 
© ſhall have Execution of this and Da- is ſo, 370. pl. 6. Or releaſing or 
mages, if the Deed cannot be had, | 


366. pl. 6. One delivers a Deed to 
be redelivered to his Heir, his Exe- 


cutor ſhall have it if it concerns not | 


| Heir's Land, 366, pl. 8. Bond to 
| ſole Corporation and Succeſſor goes 
to Executors, 366. 
tors ſhall have Ward, 366. pl. 10, 12. 
Relief, 366. pl. 11. Executors of 
Biſhop ſhould have had Ward he 
bad in Right of Biſhoprick, 366. 
pl. 13. But not preſent to Church 
void in his Life, but King, 366. pl. 


13 - what Things they ſhal!l 
have as Aſſignees, 367. Not Mo- 
ney to be 
Obligee by his Will ſhould appoint, 
and he appoints no Perſon, but 

makes Executors, 367. pl. 2. But 
Money awarded to be paid to one 
or his Aſſigns ſhall be paid to his 


'Executors, 367. pl. 2. Margine |. 


What Thing ſhall go to Executors or 
Adminiſtrators, 367. Poſſibility fix- 
ed in Teltator, 367. pl 1,2, Leaſe 
for eighty Years if Leſſee lives 


ſo long, and if he dies, to his Execu- | 


tors, and be dies Inteſtate, his Ad- 


miniſtrator ſhall have it, 367. pl. 3. 


Covenant not to ſell Wheels to Pre- 
judice of 4. or his Aſſigns, extends to 
Admipiſtrator of A. 368. pl. 4. 

What Heirs, and what Executors ſhall 
have, 366, 368. Fiſh in Pond or 

Deer in Park, Heir not Executors, 

368. pl. 1. Eſtate pur auter vie, 
368. pl. 3. King grants Chattel to 
one and his Heirs, it ſhall go to his 


' © Sniits, 369. 


pl. 9. Execu- | 


paid to ſuch Perſon as | 


., Executors, 368. pl. 4 Termor 
9 


atits a Rent to one and his Heirs, 
it ſhall go to his Executory, 368. 


5. | 

Executors ; their Power before Probate, 
369. Reledſe made to Executor 
befote, good, 369. pl. 1. May 
bring Actions, but not, declate be- 
fore, 369. pl. 2. May releaſe before, 
369. pl. 3. May de any Thing be- 
fore except bringing and proſecuting 
What Acts A wiällration to mike an 
| Aſſent to Executorſhip, 369. Ufing | 
Action, 369. pl. 1. Taking Goods 
of Teſtator and converting them, 


* 


„ 


| 359. pl. 2,3- 370. pl. 4, 11. Claim- 


ing the Govds of the Inteſtate to 
his own Uſe, not fo, 370. pl. 5. 
But granting Goods of the Teflator 


giving Acquittatice for his Debt, 370. 
pl. 7, 8, 15. By one's taking Goods 
bequeathed without Aſſent of his 

Cor executors, 370. pl. 9, 10. Sei- 

\ ing Goods of Teſtator, 370. pl. 12, 

13. Not by Commiſſary Executor 

ſequeſtring Goods, 375. pl. 14. 

Proving Will, '370. pl. 16. One 
proves Will in the Name of both, 
not as to him who did hot conſenr, 

370. pl. 17. Not if one Executor 

my . to the other, 371. 

What Act makes Executor de ſor tort, 

371. By acting under Commiſſary's 
Commiſſion ad vendend, Cc. 371. 
pl. 1. Wife's taking more Apparel 

than convenient, 371. pl. 2, 3. Not 
by adminiſtring Goods ſor Funeral, 

371. pl. 4. By Seiſure of Goods, 

371. pl. 5. Husband ſeiſing Goods 

5 1 ae, cauſa, præcoutractus 
an Appeal depending, 371. pl. 6. 
Uſing Goods where 5 233 
371. pl. 7, 8. 372. pl. 9, 11. 
Not by claiming Goods only, 372. 
pl. 10. If Stranger pays Debts, Cc. 

_ tho” there is an Executor, 372. pf. 

12. By what Acts Executor de ſor 
fore of a Term, 372. pl. 13, 14, 15. 

Power of an Executor de ſon tort, 
373. May pay Debts and recoup . 
What paid, 373. pl. 1. Payment to 

Executor by, former Will without 

Not ice, nat good againſt Executor 
dy ſubſequent Will, 373. pl. 2. 
Selling and after taking out Admi- 
niſtration, Sale good, 373. pl 3. 
Payments by Widow by Ordet of 
Son, who after took out Admini- 
ſtration, 


I Sh 


An INDE * 


ſtration, good, 373. pl. 4. 374. pl. 5. 
mann ng — * taking out 
Adminiſtration, charged as Execu- 
tor de ſon tort, 374. pl. 2, 3. 80 
tho' taken out by Creditor, 3 74. 
l.5 


pl. 5. 
Who charged as Executors, 375. Ex- 


Wh 


* 


— 


ecutor de ſon tort, bound to pay 
Legacies, 375. pl. 1. + Not Husband 
of Wife deceaſed who had waſted, 
379% Pl. 2, 3. 
Executor who had waſted by Com- 
mon Law, but by Statute, 375. 

J. 4, 5. Executor durante, Who 
bad waſted, charged not as Execu- 
tor de ſon tort, but on the ſpecial 


Matter, 375. pl. 6. Creditor frau- | 


dulently taking Adminiſtration, 375. 
L 7. 

. 376. Lands of which 
Executor infeoffed to ſell and diltri- 
bute for his Soul, 376. pl. 1, 2, 3. 
Damages recovered as Executor, 
376. pl. 4. Things in Chancery re- 
covered, 376. pl. 5. Lands deviſed 
to Executors to ſell, not Aſſets till 
ſold, 376. pl. 6. But if deviſed to 
Executors and others to ſell, not 
Aſſets, 376. pl. 7. Lands deviſed 
to be ſold for Payment of Legacies, 
Aﬀets only as to Legacies, 377. 
pl. 9, 10. Debt extinct, 377. pl. 
12, 13. The Value of the Goods 
above the Debt for which by King 
ſeiſed, 377. pl. 14. Goods in Spe- 
cie in the: Hands of Adminiſtrator 
durante, &c. after Infant comes of 
Age, 377. pl. 15. Lands purchaſed 
by Villein of Executor, 377. pl. 16. 
Money brought in and by Order of 
Prerogative Court paid, where Writ 
by other Creditor taken out ſame 


Day, 377. pl. 17. Not Money due | 


till recovered, unleſs put into In- 
ventory as ſperate Debt, 378. pl. 18. 
Not Goods diſtrained or impound- 
ed, 378. pl. 19. Debt releaſed by 
Executor, 378. pl. 20. If Execu- 
tor ſubmits to award or compounds 


the whole Aſſets, 378. pl. 21. Di- 
verſity between Goods taken by 
Treſpaſſer in Life of Teſtator, and 


- after his Death, 378. pl. 22, 23. 


„ 


378. pl. 24. 


— 
o 
- 


* 


Not where Debenture in Name of 
Truſtee, and Executor delivers it 
up and takes one in his own. Name, 


4 


Not Executor of 


In Actions by or 


Executor receives 
Principal and Intereſt, and delivers 
up Bond, Aſſets only for what re- 
ceived, 378. pl. 25. Money paid 


to Stranger by Conſent of Executor, 
or if without, and he after brings 
Action for it, 379. pl. 26. If Exe- 
cutor of Termor receives the Pro- 
fits, no more Aſſets than what a- 


bove the Rent, 379. pl. 27. Bond 


in Truſt for another, no Aſſets, 


379. pl. 28, 29. An Eſtate pur 
auter vie, Aſſets, by 29 Car. 2, 
379. pl. 30. 


In what Actions charged, 379. Not 


Executor of Gaoler for Eſcape of 
one in Execution, 379. pl. 1. Bur 
Debt lies againſt Executor of Sheriff 
for Money levied on Fieri facias, 
379. pl. 2. By 30 Car.2, Executors or 
Adminiſtrators of Executors de ſou 
tort, chargeable for Waſte and Con- 
verſion of Goods by Teſtator, &c. 
380. pl. 3. And by 4 & 5 Ill. 
Mar. extended to Executors, or 
Adminiſtrators of Executors, or Ad- 
miniſtrators of Right, 380. pl. 4. 

or againſt Executors, 
how Plaintift ought to demean him- 
ſelf, 380. Need not ayer Defen- 
dane hath Aſſets, 380. pl. 1, 2, 3. 


On Scire facias by Adminiſtrator up- 


on a Judgment there needs no pro- 


fert in Curia of the Letters of Ad- 


miniſtration, 381. pl. 4. Executor 
in his Declaration 4 ſhew forth 
the Teſtament, 381. pl. 5. In Ac- 
tion againſt Adminiſtrator ſufficient 
to ſhew Adminiſtration was debita 
Juris 2 granted to him, with- 
out ſhewing by whom, 381. pl. 6. 


By Adminiſtrator for Eſcape in his 


own Time, without ſhewing by 


whom Adminiſtration committed, 


381. pl. 7. Adminiſtrator muſt 
make a Profert, &c. of his Letters 
of Adminiſtration, 381. pl. 8. Myſt 
ſhew by whom Adminiſtration was 


r 381, pl. 4. 382. pl. 16. 


ant of a Profert help'd after Vers 
dict by 16 & 17 Car. 2. 382. pl. 11. 
By 4 & 5 Ann. helped, unleſs on 
ſpecial Demutrer for Want thereof, 
382. pl. 12. 


In Actions againſt Executors, how to 


demean themſelves, 382. In Plead- 


ing Judgments, 382. pl. 1, 2, 3. 
Where not Aſſets to Fatty, he 
ought to confeſs what Aſſets he 


. 


hath, 383. pl. 4. Muſt plead, and 


- cannot give Judgment in Evidence, 


383. 2244 7 8, e e 
may p y a im 28 


Executor, or Exegutgr againſt bim 
_- a "WG 
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as Adminiſtrator, -383. pl. 9. The 
Manner of pleading Judgment, 383. 
pl. 10, 11. In Aſſumpfit may plead 
Judgment againſt him in Debt on 


ſimple Contract, 384.” pl. 12. Se- 
veral Judgments pleaded prout per 


So where 


ſeparalia recorda, &c. 384. Where 


it need not be averred, it was for a a 


true Debt, 384. pl. 14. In plead- 


ing judgment for Principal and In- 
| Power of Executor, 388. An Execu- 


tetelt in his Time, he ought to 


ſhew he had not Aſſets to pay the | 
Where in | 
pleading Judgment, Time of Reco- | 
muſt be ſhewed, | 


Intereſt, 384. pl. 15. 


very and Entr 
384. pl. 16. 


W 


Being charged as Executor may 
lead in Abatement, but not in Bar, 
that he is Adminiſtrator, 3 84. pl. 18. 


In Scire facias on 8 & 9 Will. a. 
gainſt Adminiſtrator of Executor, 
Defendant to ſhew Cauſe why Da- | 
mages ſhou!d not be aſſeſſed, &c. | 
he cannot plead Judgment obtained | 


againſt him on Teſtator's Bond, 
384. ph 19. Belt to plead honeſtly, 
385. pl. 20. Where one Judgment 
only is ill pleaded, or found fraudu- 
lent, 385. pl. 21. Pleading ſeveral 
Judgments, Confeſſion of Aſſets to 
pay all of them, 385. pl. 22. 
Who may retain, 385. Lawful Exe- 
cutor, 385. pl. 1, 3. Adminiſtrator 
* may, 385. pl. 2. 386. pl. 12. Not 
Executor de ſon tort, 385. $4 
Ordinary before Stat. of 31 Ed. 3. 
not fince, 386. pl. 6. Husband of 


Executrix durante, Ofc. who had | 


+5 Bonds for Money due from 
Teſtator, 386. pl. 7, 8. Executor 


that pays Debts of Teſtator, or to 


whom Teſtator indebted, 386. pl. 
9. 10. For Money due to Executor 
on Contract, 386. pl. 11. Not ſor 
Money due on Bond againſt a Judg- 
ment againſt Teſtator, tho entered 
afrer his Death, 386. pl. 13. Exe- 
cutor of Executor may for Debt by 
{ſimple Contract againſt Debt ground- 
ed on Devaſtavit of firſt, 386. pl. 
14. If Action brought againſt ſpe- 

cial Adminiſtrator, and his Admini- 
© ftration determines pending, &c. he 
_ *otight to 'retainto fatisfy the Debt 
by the Action attached on him, 387. 
4 * 15. By Executor for Money paid 
for Redemption of Pawn, 387. pl. 1. 
eir oοn Money paid for 
Debts of Teſtator, 387. 
| 2 
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here may in Bar| 
* ſhew Land extended, 384. pl. 17. 
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387. pl 3. 


— 


Coſts in recovering Teſtator's Debt, 
If Obligee Executor 
retains Part, he cannot ſue Heir for 
Reſt, 387. pl. 4. Executor giving 
his own Bond for Debt of Tefiator 
the Property of Goods to the Value 
altered, 387. pl. 5. Where Admi- 
niſtrator with his own Money pays 
Debts of Inteſtate, he may retain 
Term to the Value, 387. pl. 6. 


trix cannot diſpele of Goods, Re- 
leaſe, c. without her Husband, 
388. pl. 1, 2. Wife cannot on a 
Judgment without a real Satisfac- 


tion, acknowledge Satisfaction, 388. 


pl 3. Cannot waive a Leaſe when 
e hath Aﬀets, 388. pl. 4, 5. 


The Power between themſelves, 388. 


One may fell the whole Term, and 
if one grants to the other, void, for 
he had the Whole before, 388. pl. 
I. Tho' he had refuſed, 389. pl. 2. 
One Executor delivers Bond to Te- 
ſtator in Satisfaction of his own 
Debt, 389. pl. 4. 


Executors; for what Debt chargeable, 


389. For Arrears of an Account, 
389. pl.1, 2. Regularly not where 
Teſtator might have waged his Law, 
389. pl. 3, 4 But lies upon an Aſ- 
ſumpfit, 390. pl. 5. Several. Caſes 
where Debt lies not, 390. pl. 5, 6, 
7, Oc. 12. For Arrears of Rent, 
390. pl. 11. For Relief, 391. pl. 
13. Not Debt on ſimple Contract, 
tho* Defendant admits it by Plead- 
ing thereto, 390. pl. 12, 391. pl. 
14. Debt lies not againſt an Exe- 
cutor upon 'award in Life of Tefta- 
tor, 391. pl. 15. Debt lies not a- 
gainſt Executor where no Debt in 
Teſtator, 391. pl. 16, Upon a Bill 
ſealed teſtifying Receipt, 391. pl.17. 
Not by Aſſignee of Bankrupts of 
Debt by {imple Contract, 391. pl. 
18. | 


What Dehts to be firſt ſatisfied, 392. 


Safe for Executors to file Bill a- 
gainſt all Creditors, &c. 392. pl. 1. 
Margine. Bond before a Statute 
for Performance of Covenants, o- 
therwiſe if for Payment of Money at 


Day to come, 392. pl. 1, 2. Bond 
before Recognizance for Payment of 


Money to Infant when of Age, 392. 
pl. 3. Not before Recognizance 
for Payment of Money to Stran- 


ger, 392. pl. 44 Not Bond of 
which the of Payment is not 
| come 
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come, before one on which Day of 
Payment, come, 393. pl. 5. Debt 
for which Action brought before one 
for which not, 393. pl. 6. Tho' 
Writ abates if another brought by 
Journeys Accounts, 393. pl. 7. 
396. pl. 3. If two Actions brought, 
that of which he hath friſt Notice, 
393. pl. 8. But having Notice of 
both, being of equal Nature, may 
confeſs. Judgment on one, and pay 
that, 393. pl. 9, 10. Muſt take 
Notice of Debts on Record, and 
pay them firſt, 393. pl. 11. Bond 
before Debt by ſimple Contract, 
tho' Condition of Bond to pay at a 
Day to come, 393. pl. 12, 13. May 
pay Statutes and Bonds in which 
jointly bound with Teſtator, 393. 
pl. 14. Debt by ſimple Contract 
before Bond of which he had no 
Notice, 394. pl. 15. Debt for Rent 
and by Specialty equal, 394. pl. 16. 
Where ſeveral judgments pleaded, 
and Plaintiff prays, judgment of Aſ- 


ſets in futuro, and, ſome. after come, 
. Defendant may fatisfy Judgmenes | 


pleaded, 394. pl. 17. 


Judgments in Life of Teſtator, 394- | 
Judgment before Statute, 394. pl. 1, | 


2., Unleſs Goods taken in Execu- 
tion on Statute, without Conſent, 


of Eee 394. Þ. 3: Maine | ment Dus quo il cor 


the 


id, 385+ Pl 1. 356. pl g. Nor 
ent , groen due after Teſtator's 
Death 3 Jadgments in 


5 | 57 Pl. 
the Liſs of Þ atgr he ore any Debt, 


395. pl. 4 A Deczee in Equity 
equal with a Judgment, af pl. 7. 
We 396- 


396, pl. 1. 
in another County, Exccuter before 
ee 

The,;\ A885 01, er 8 4 * 

-. Statute before Debrby {1mp! * 


tract, Q 397. pl. 1, 4. Debes on 
ſimple Contract before Legacies, 
397. pl. 2, 3. Debts to King if not 
on Record, all one as if to common 
Perſon, 397. pl. 6. Legacies before 
Bonds for Performance of, &&«. 


where doubtful whether they will * 


ever be ſorſeited, 397. pl. 1, 2. 
Judgment de bonis teſtatoris fi, Ec. fi 
non de bonis propriis, 398. Upon 


Recovery of Debt and Damages, the | 


Judgment for the Damages de Joni: 
teſtatoris, fi, & c. ſi aon, &c. 398. 
pl. 1, 2. Where Recovery all in 
Damages, Judgment de bonis teſta- 
torts rantum, 398. pl. 3,4. Againſt 
all the Executors for the Debt, and 
for the Coſts only againſt him that 
pleaded, 398. pl. 5. 
Action ; by what Name it lies againſt 
Executor, 398. Not againſt Exæ- 
cutor, and Executor of the other 
Deceaſed, 398. pl. 1. ert 
What Act or Pleas of one bind the 
other, 399. Where plead leverally, 
his Plea that is beſt for the Teſtator 
ſhall be received, 399. pl. i. By 
one conſeſſing the Action all bound, 
399. pl. 2. Where by 
9 E. 3. one that appears ſhall Ah- 
ſwer, 399. pl 2. 7 
Judgment, when, and how given a- 
gainſt Executors, 399. Tho? Aſ- 
ſets found for Part only, yet Judg- 


[ 


ment given for Whole, 399. pl. 1. 


But if found he hath nothing, Judg- 
| 400. pl. 2. Confeſſion of the Ac- 
| 25 {WH "Al ts, 400. 5 
Wbere Aſſets ſound in the Hands of 
one Executor only, . and yet Judg- 
ment muſt be en gain all, 400. 
FP. Orberwife where the Exe- 
| hgh plead e by fryer Ft 
| LFgr_es, 400. wt 5- \- Where  Tuds- 
- mehr, againſt both of the Goods of 
"Ye Deceaſed, and if. not Damages 
of the Goods of, him that pleaded, 
400. pl. 6. Where Defendant pleg 
i 10 adminiſtred,” Plaintiff may pray 
Jys IT ent of b Aſſets in futuro, 451. 
eie 
Judgments gentraf againſt Executors, 
0 9 Kation upon is 
6 Was romiſe, 401. pl. 1. Whore 
all F Part jpcurred after Death of * 
tor, 4. f 10. 406. pl. 15. 
here his, Plea | ques 
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found in the Hands of the other | 


Executors, Judgment ſhall be againſt 
him only for the Reſidue of the 
Debt, 401. pl. 4. But otherwiſe 
where it does not appear tbe Exe- 
cutor hath Aſſets, 401. pl. 5. Where 
the Judgment for the Damages ſhall 
de gencral, 402. pl. 6, 7. Where 
Devaſtavit returned, and Judgment 
againſt Baron and Feme de boni; 
propriis, 402. pl. 9, 11. Not on 


falſe Plea that does not eltravge | 


them from Executorſhip, 406. pl. 


17. 

Judgments de boni, teſtatoris only, 
403. Where upon Nil dicit, 403. 
pl. 1. Where Plea in Abatement 
found againſt him, 403. pl. 3. 
Where fully adminiſtred found a- 
gainlt him, 403. pl. 3. Tho! he 
pleads a falſe Acquittance, and it is 
found agahnſt him, for by that he 
did not eſtrange himſelf from the 
Will, 403. pl-4. So if he denies 
the Bond of his Teftator, and it is 
fourid againſt him, 403. pl. 5. Tho' 
Judgment by him pleaded found to 
de by Covin, 403. pl. 6. In Cove- 
nant where for Breach in Time of 
Teſtator, 403. pl. 7. So tho' for 
Breach in Time of Executors, be- 
cauſe all to be recovered. in Da- 
mages, 403. pl. 8. 404. pl. 9. 

Exocition of *. 404. Not of Goods 
ſold by Executors before Execution 
iſſued, nor of the Money or Goods 
for them given, 404. pl. 1. How 
to proceed with or without an In- 
quilition, 404. pl. 2, 3. | 

judgment de bonis teſtatoris, fi, &c. 
ſs non, Cc. de bonis propriis, 405. 
Several Caſes, 405. 1 I, 2 Cc. 
and how to yy on Sherift's 

Return, 405. pl. 4, 5, 6, &c. Where 
one pleads Ne unque Executor, and 

the other fully adminiſtred, and 
both Pleas ſound againſt them, the 
Judgment ſhall be againſt both de 
| bonis teſtatoris & 
propriis of him that pleaded Ne 
wnque, Oc. 405. pl. 10. As to 
Damages and Coſts de bonis teſtato- 
ris, fi, &c. and if not de boxtis pro- 
priis, tho* Executor appeared the 
firſt Day, and Nil dicit, 405. pl.11. 
So if 2 acknowledges the 5 

| OF, pl. 12. 6. 13,14. 
| 25 ies of Nag Executor * 

' Scire facias on 2 Judgment, tho 

| 2 * / 9 
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fi non de bonis 
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found againſt him, Judgment only 
de bouis teſtatoris, 406. pl. 16. 

Diſtribution . by 21 #.8. 408. By 
22 C 23 Car.2. with many Notes 
thereon, 408, 409. By 29 Car. 2. 
extends not to the Eſtates of Feme 
Coverts, 410. pl. 9. By 1 Jac. 2. 
the Mother to have but an equal 
* with Brothers and Siſters, 410. 
pl. 11. | 

Adininiſtration; Repeal thereof, 410. 
The EfteQ of fuck Repeal, 410. 

Refuſal of Executorſbip, 411. By 
Letter ſent chief Officer of Preroga- 
tive Court, 411, Y I. May accept 
Executorſhip of latt, and refuſe as to 
firſt, 411. pl. 2. The ſurviving 
Executor continues Executor tho 
he never acted till actual Renuncia- 
tion, 411. pl. 3. 412. pl. 4. If one 
pom the Will, the Right is in 

th, 412. pl. 5. 


.Executors ; where joint or to be join- 


ed in Action, 412. Action by 
them muſt be in the Name as well 
of thoſe who refuſed, as thoſe who 
proved the Will, 412. pl. 1. But 
Actions may be brought only a- 
painſt them who proved the Will or. 
adminiſtred, 412. pl.2. Thoſe un- 
der Age mult join in Action with 
thoſe of full Age, 412. pl. z.. 
Pleadings, Replication, Rejoinder, 413, 
May teply to each Judgment plead- 
ed, that it was by Fraud, 413. pl. 1. 
Or if to all, Defendant muſt rejoin, 
that they or any of them are hot, 
Cc. 413. pl. 2. Where Plaintiff 
replies, that Defendant compound- 
ed Judgment for leſs, &c. 413. pl. 3. 
If Plaintiff replies, that the Judg- 
ment was obtained after Death of 
Teſtator, the Defendant muſt an- 
{wet as to the Death, 413. pl. 4; 

Replication, that Defendant ha 
Aﬀets ſufficient to ſatisfy all the 
Judgments, and Plaintiff's Debt alſo, 
413. pl. 5. Where Executor may 
defend in Reſpe& of the Penalties 

in the Bonds ſorſeited, 414. pl. 6. 
Where Traverſe neceflary, 414. If 
in Action by Adminiſtrator, Defen- 
dant pleads he was made Executor, 
be muſt traverſe the dying Inteſtate, 
414. pl. 1. But in Debt againſt 
one as Executrix of her Husband, 
ſhe may plead he died Inteſtate, and 
Adminiſtration granted to her, with- 
out traverſing ſhe is Executrix, 414. 
29s. oc OI pl. 2. 
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pl. 2. Otherwiſe if one ſued as 
Adminiſtrator, Cc. 414 pl. 3+ 


Extent. vide Execution: 
Extinguichment. 


By conjunction of Eſtates, 415. Not 


where ſecond. Conuſee extends on 


firſt, and grants to Reverſioner, 415 


pl. 1. Not where Copyholder hath 


2 Way, and purchaſes Inheritance 


| chaſe Reverſion, extin& for a Moie- 
ty, 415. pl. 3. So if one Jointe- | 


of his. Copyhold, 415. pl. 2: Je- 


nant for Life, and a Stranger pur- 


- vant for Life purchaſes Reverſion, 
415. pl. 4. So if Fee deſcends to 
one Leſſee, 415. pl. 5. So if Rent 
granted to , Tenant of the Land and 


Stranger, 415. pl. 6. So if Leſſee 
for Life grants to Leſſor and Stran- 


ger, 415; pl. 7. Not if Tenant in- 


feoff Lord and Stranger, 415. pl. 8. 


Not if Leſſee for Years as Executor, 


purchaſes Reverſion, 415. pl. 9. 
Where no Extinguiſhment when the 


Eſtates are in ſeveral Rights, 416. 


pl. 10, 11, Ce. to 15. Where Le- 
nancy and Meſnilty come together, 

16. pl. 16. Not where both E- 
— limited by one Conveyance, 


| 416. pl. 17. By Mortgage in Fee 


to Leſſee fot Years, tho' Money 


paid at the Day, 416. pl. 18. De- 
viſe to Wife, and if ſhe marries or 
dies, to his Son, and Reverſioner en- 
feoffs her, 416. pl. 16. Leſſee for 
Years grants Rent to Leſſor, who 
after grants his Reverſion to Leſſee, 
the Rent is extinct, 416. pl. 20. 


Executor who had fully adminiſtred, 
or Executor that refuſes, does not 


. extinguiſh Debt, 417. pl. 1. Not 


ries 


by Ordinary's granting Adminiſtra- 

tion to Obligor, 417. pl. 2. But if 

Obligee makes Obligor Executor, 

the Debt is extinguiſhed, 417. pl. 3. 

418, pl 8. If Feme Obligee mar- 
b 


pl. 4. Not if Executrix of Obligee 
marries Obligor, 417. pl. 5. When 


Obligor makes Executrix of Obligee 


his Executrix, leaving Aſſets, the 
Debt is ſatisfied by Retainer, 417. 


pl. 6. Promiſe to leave a Woman 


100 l. not extinguiſhed by Mar- 
riage, 418. pl. 7. Obligee makes 


Obligor Executor who adminiſters, 


Wot 


igor, or one of them, 417. 
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By Act in Law, 417. Making one | 
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but dies before Probate, it is a Re- 
leaſe, 418. pl. 9. Pa. 

By Unity of Poſſeſſion by Act of Par- 
ties, 418. Lord enfeofts Tehanr 
and two others, 418. pl. 1, 2. If 
he that hath! common appendant 
purchaſes the Land in which, 419. 

pl. 3. So of Common in grofs, 419. 
pl. 5. Otherwiſe of Shack Common, 
419. pl 6. Not Right of Purlieu, 

419, pl 7. Of a Way, 419. pl. 8, 9. 

Not of Way by Vill to a Church, 

by one of the Vill purchaſing the 
Land over which, 419. pl. 10. Not 
of a Gutter running thro' another 

Houſe, by Cuſtom of London, 41 9. 
| pl. In. Not a Right of Inclofure 
by Preſcription, 319. pl. 12. Not 
of a Water-coutſe, 420. pl. 13. Not 
by King's purchaſing Part of a Ma- 
nor to which Leet | belongs, 420. 
pl 14. Not  Tithes; 420. pl. 15. 
ot by King's Purchaſe of Manor as 
to Copyholders in the Waſte, 420. 
pl. 16, Not of a Way abfolutely 
neceſſary, 420. pl. 17. Not of a re- 
ceſſary Eaſement, 420. pl. 18. Not 
King's Penſion by him reſerved or 
granted out of Land; 420. pl. 19. 

Cuſtoms, 420. Not Cultom annexed 
to Seigniory, 421. pl. 1. Cuſtom 
that every Tenant upon Alienation 
ſhall pay a Fine extinguiſhed, 421. 

Pl. 2, 3. Otherwie if Cuſtom ge- 
neral thro' County, 421. pl. 4. 
Cuſtom annexed to Tenancy, 421. 
pl. 5. Cuſtom of Gavelkind or Bo- 

rough Engliſh, not by Unity, 421. 
pl. 6. Lights, 421. pl. 7, 8, 9, 10. 

Acts in Law, 422. Lands deſcend to 
two Parceners, out of which one had 
a Rent or Seigniory, 422. pl. 1. 2. 
Meſne marries Tenant, 422. pl. 3. 

. Otherwiſe if both deſcend to their 
Iſſue, 422. pl. 4. By Eſcheat of Re- 

mainder, Seigniory extinct as to Te- 


nant fot Life, 422. pl. 3. Otherwiſe 


in Caſe of a Rent-charge, 422. pl 6. 
Exmtinguiſhthent by Feoffment ot other 
Act, 422. By Lords inſeoffing Te- 
nant, 422. pl. 1. By Feoffment of 
Manor in which one hath Common, 
423. pl 2, 3. Not contingent E- 
ſtate after velted, 423. pl. 4. Te- 
nant  infeoffs Lord and other, and 
they enſeoff Tenant or other, 423. 
pl. 5. By Lord's Feoſſment of Part, 
or his Releaſe in Part, 23. pl. 6,7. 
By Lord's diſſeiſing | Tenant, and 
making Feafiment on Condition, 
6 x 423+ 


- ow 


. 


TWDEX 


— 


— . * 


Suſpenſion, 423. 


dowed, 425. pl 1. 


423. pl. 8. "yy 1 — levying 
Fine to Stranger, 42 '- SE 
- of Rent by Leſſor's 
ntry on Part, 423. pl. 1, Not if 
by Conſent of 0 eſſee at Will, 
423. pl. 2. 424. pl. 3. Of Com- 
mon y Incloſure of Part of the 
Waſte in which, 424 pl. 4. Is al- 
ways where Leflor enters wrongful- 


ly, 424. Pl. 5. 


What A& makes Suſpenſion, 424. 


| Rent-Service not ſuſpended in Part 
and in Eſſe for other Part, 424. pl. 1 
Land out of which, Cc. end 


to Grantee of à Reit and another 


as Parceners, Rent ſuſpended as to 
Diſtreſs till Partition, 424. pl. 2. 


| Tenant in Tail grants a Rent to Re- 
mnainder- man in Tail, no Suſpenſion, 
emainder in 


424. pl. 3. 80 if 
Tail purchaſes Rent granted before 
theſe Eſtates created, 424. pl. + 
Leaſe of one Acre to Lord ſuſper 

Seigniory ih the Whole, 425. pl. 5,6. 
Leſſor acknowledbes Statute and af- 
ter grants Reverſioh to Conuſee, 
this ſuſpends Statu:e, 425. pl. 7. 
After Leaſe by Parſon, he takes 
Lambs, Cc. it does not ſuſpend his 
Rent, 425. pl. 9 


begin two Years after, 425. pl. 9 
If Feofment on collateral Condition 
and Feoffee redemiſes to Feoffor, | 


Condition is not ſaſpended, 4235. 


l. 10. 


Suſpenſion by A in Law, 425. 
Where Seigniory in Part only, as if 


Guardian in Chivalry had entered 


on Land of Ward within Age, an 


Wife of Tenant had been after en- 
So if Part of 
Tenancy deſcends to Lord, 425. 


pl. 2. So in Caſt of Rent Charge, | 


425. pl. 


Suſpenſion 2 Act of God, Enemies, 


c. 426. Not by Enemy's entring 
and holding out Leſſee; 426. pl. 1. 


Suſpenſion of Perſonal Things, 426. 


Grant hot to ſue before ſuch a Day, 
no Suſpenſion, 426. pl. 1. Other- 


wiſe if faid, and if he ſues, that he 


may plead this Grant as a Releaſe, 
426. pl. 2. Covenant not to di- 


rain in Part of the Land oüt of 
. which Rent iſſues, not ſo, 426. 


pl. 3. Releaſe to one Obligor, pro- 


; vided the other ſhall take no Ad- 
vantage of it, Proviſo void, 426. 


. y Diverkity between Covenani 


1. 


Rent not by 
Leſlee's makivg Leaſe to Lefſor*to 


| 


* 


| 
| 
[ 


not to ſve, and not to ſue for nine - 
ty-nine Years, 427. 


218. pl. 


pl. 55 6, 7. Let- 
ter of Licenſe with Clauſe, that if 
Creditor ſues it ſhall be a Releaſe, 


427. pl. 8. 


Perſonal rig otice ſoſpended, ex- 


tinct, 117. Not if by Act in Law 

427. pl. 1. As if Executrix of 
Debtee marries Debtor, and Huſ- 
band dies, 427. pl. 2. If Obligee 
makes Wife of one bf the Obligors 
Executris, and her Husband makes 
her Executrix alſo, 427. pl. 3. If 
Obligee make Wife of one of the 
Obligors Executrix, who admini- 
ſters, 427. pl. 4 By Debtee's ta- 


king Adminiſtration to Debtor, if 


be hath Aﬀers, elſe hot, 4 51 pl 5: 


Suſpenſion avoided, 428. 


entry," 428. pl. 1, 2. * Cindy Wag 
Trees by Leſſor, or plowin War- 
ren, no Suſpenſion, 428. pl. 3, 4 

So plowin Common none, 428. 
pl. 5. Avoided by Surrender of 
Leaſe by which made, 429. pl. 6. 
Pulling down Penthouſe by Leſſor 


no Suſpenhon, 429. pl. 7. Not by 


Keeping what . out of Leflor's 
Polleſſivn, 429. pl. 8. 


J oxfeitire: 


Of what Eſtates, 217. Tenant fot 


Life, REmainder in Tail, Remain- 
der to Heirs of Teneht for Life, 
and he makes Feoffchent, it is a 
Forfeiture of the Eſtate for Life; 
217. pl. 1. By Tenant after Poſſi- 
bility, Cc. 217. pl. 2. Of Right 


to particular Eſtate, 217. pl. 3: 


223. pl. e As if Tenant for Life 
being d iſed, levies Eine, 217. 
pl. 4. 218. pl. 5 By Tenant by 
Curteſy in Dower pur auter vie, 


Oc. 218. pl. 
By what Pelfon, 218. By Husband 


of Wife's Eſtate, 218. pl. 1, 2, 3. 
Diverſity where for Life or Years; 
218. pl 445. Acceptance of Fine 
by Husband and Wife, binds not 
Wife after Death of Hasband, 218. 
pl. 6. Diverſity as to Infant or 
Feme Covert where Condition iii 
Law, and where expreſs Condition, 
5. Peoffment by Husband 
alter Iſſue had, no Forfeiture, 218. 
pl. 8. 


By * Marict of Record, 219 By At- 


mee of Tenate for 1 in 4 


| Quid juris clamat on Fine- by og 


* 


Y _ ” — 
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ho had e in the ee, 
219. pl. 1. So if by Fine of Husband 
alone, when the Husband and Wife 
had the Reverſion jointly, 219. pl. 2. 
By Fine of Advowſon, Rent, &c. 
lying in Grant, 219. pl. 3. By ac- 
knowledging Reverſion in a Stran- 
ger, as by Acceptance of a Fine Sur 


Cogniziantee de droit, &c. from him, | 


220. pl. 1,2. Otherwiſe of Fine Sur 
 Cognizante de droit tantum With a 


Releaſe, 220. pl. 3. By claiming Fee 


of 90 + Leſſee to the Uſe of B. for 
his Life, no Forfeiture, 224, pl. 2. 
Forfeiture or not, in regard of o- 
- thers: joining, 224. pl 4, 55 6, &c. 
By Remainder for Life, tho he had 
"the Fee in him after a Remainder 


in Tail, 224. pl. 9. 


Where Feoffment to Reverſi joner, ot 


not, 225. pl i, 2, Cc. Not where 
he is Party, 225. pl. 5, 6. Other- 
' wiſe if not immediate Remainder- 
man, 225. pl. 7. 


in Onid juris clamat, tho' he had Co- Diſpenſation with Forfeiture by Re- 


lour ſo to do, 220-pl. 5,6. Where not | 
by Attornment in a Quid juris cla- 
mat, 220. pl. 7, 8, &t. By pleading 
Nu waſte in Action brought by Stran- 
ger, 221. Pl. 11. By Recovery ſuf- 
fered, or conſeſſing Action in a Writ | 
of my braught by Stranger, 221. 
pl. 12, 13. By Recovery by Tenants 


— CI 
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mainder- man, 226. L, M. Not ex- 
cuſed by joining. with one whoſe 
Remainder was barred by collateral 
Warranty, tho' no Notice thereof, 


226. N. 1. Not purged by Entry 


for Condition broke, 227. pl. 1, 2. 


Nor if Tenant for | ife leaſes to B. 


for Life, and B. dies, 227. pl. 4 


for Lives covenous Pleading nient de- On whom an Entry made for it, 2275 


dire, &c. 221. pl. 14, 15, Cc. By | 
Leflee for Tears ouſted, bringing | 


Aſſiſe t de libero teuemento, 221. 
pl. 20. Joining Miſe in a Writ of | 
Right upon the meer Right, 220. 
l. 20. By Fine levied to Bargainee 
8 Life, 220. pl. 21. By Tenant 
for Life in Remainder levying a | 
Fine, 221. pl. 23. By Leflee for | 
Years, claitning Fee by Bargain and 
Sale in Debt brought againſt him 
for Rent, 221. of 24. Not by 


On the Alienee or any Party to 
Forfeiture, 227. pl. 1, 2. On his 


Heir, 228. pl. 4 One intitled by 
Forfeiture of A 
ſent to Avoidance falling before 


vowſon Ernnot =: 


Claim made for the Forfeiture, 228. 
pl. 2. Aſter the Leaſe that made 


the Forfeiture determined, 228. 
ke . Aſter Execution ſued on a 


ecovery, 2 228. pl. 4. After Reco- 
very that made a Forfeitüre te- 


verled, 228. pl. 5. 


claiming Fee in an Inducement to | Who take Advantage thereof, O&c. 


traverſe, that he was Tenant for 
Life, and found that he was Tenant 
by Curteſy, 222. pl. 25. By Te- 
had for Life in Remaindet levying | 
Fine, 222. pl. 26. If to Tenant 
for Life in Remainder, Fotfeiture | 
df both their Eſtates, 222. pl. 27. 
t Thing Forfeiture, 222. Aliena- 
tion in Fee of for Life, 222. pl. 154. 
Not of Things that lie in Grant, un- 


lefs by fine, 122. pl. 3, 4, J. A. 


ſenation of Manor, or Acte there 
of, to which Advowſon appendant, | 
Forfeiture, 223. pl. 6, 7. Not if 
one diſſeiſes his Tenant for Life, and 
leaſes for | Life to another, who 
leaſes to firſt Leſſee, 223. pl. 8. 
Feoffment by King, Tenant for Life, 
223. Pl. 10. Not if Tevant for 
Life and Remainder in Tail join in | 
Fine; 223. pl. 11. Feoffment by 
Husband of Tenant for Life to the 


— 


Uſe of the Wiſe for her Life vo 


' Forfeirure; 223. pl. 1. Leſſee” fot 


* 


229. He in Retnainder, 229. pl. 
„6. Second Remainder-man in 
Till whete./ firſt enſeofted, 229. 


pl. 1. So if &cond dn Soffed. firſt 
"thay enter, 229. pl. 2. Son of Re- 


mainder in Tail that had releaſed, 
229. pl. 4 Tenant for Life in Re- 
mainder, and if he doth not, Re- 
minder in Fee may enter to his 


Uſe, 229. pl. 9. 230. Ls 17: He 


in whoſe Time, the Forfeiture was 
not, 28 [iſtic of Tenant in Tail; 


ſecond in Remainder where firſt en- 
tered not, 229. pl: 10, 11. He 
that hath the Fee upon Aliehation 
of his Jointenant for Life, 229. 


pl. 12. Upon Lotd's Leaſe of Co- 


pybold to bexit afrer Forſeſture, &c. 
of the Copyhold Tenant for Life, 


and He forfeits, if Lord will not, 
Leſſee may enter, 349. pl. 13. Not 


one who bad no Eſtate in Remain- 


der at the Time of the Forfeiture, 
230. pl. 14. He that had only 4 


"Lie levies a Eine to B. for the Lie] Right ro a Remainder, 2 15. fl 10 


F * 
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An INDEX. 

1 I ͤ ven Years Leaſe, tho Forſeiture, 208. 
Freehold, Vide Eſtate. pl. 9. 11 4. Grants and agrees with 
| : | . his Heir, c. that it ſhould be 
Freſh Purſuit. Vide Eſcape. lawfal to uſe a Way over, Cc. it is 
L | 9 a good Grant, and not a Covenant 

Infant, Feme Covert, &c. Vide| for Enjoyment only, 209. pl. 10. 
Elchange, Good, or not, in Reſpect of Uncer- 


tainty, as whet 4 
Diverſity where Infant makes Feoff- r — Hh 1 penn 


ment in Perſon, ahd where by Let- | 1. . pl. 15, 16. 

ter of Attorney, in laſt Caſe, void, 15 many W by bo: 8 
136. pl. 5, 6. | Ms __ pl. 73 NN grants 
a o many Years as {ball be to come at 

Limitation of Eſtates. vide bz, Deich, void, 20. pl. comp ar 

Eſtates. * 

Deviſe by Leſſee for ſo many Years 
Leaſes: as ſhall be to come at his Death, 

| | $909, 209. pl. 5. Leſſee for ninety 

For Years of Copyhold, 204. S. 12, Years leaſes for ſeventy Years, to 
&c. Of incorporeal Things good | begin aſter his Death, good, 209. 

by Way of Contract, 204. 8. 1. pl. 6. Leaſe for Life, provided that 

Marg. Of Copyhold for more than| if the Leſſee dies before forty Years, 

an Year, not void, 205. pl. 4. Even] his Executors ſhall have for ſo many 

if made by King's Copyholder, 205. of the Years as ſhall make forty, 

pl. 4. By one that hath entered | 209. pl. 7. The Years muſt. be cer- 

upon a Limitation to hold till ſatiſ-] tain when the Leaſe takes Effect in 

fied Arrears of Rent, 205. pl. 6. Intereſt or Poſſeſſion, but before 

Not of an Office, 205. -pl. 7, 8,| may depend on Contingency, 210. 
Cc. Otherwiſe if determinable by | pl. 9. As Leaſe for twenty-one 

Death of Grantee, 206. pl. 9. Di-] Years, when 4. pays 204. 210. 

verſity between judicial and mini-] pl. 10. Leaſe for ſo many Years as 

ſterial Office, 206. pl. 9. Marg.| J. S. names, 210. pl. 11. Good if 

Deviſe to one and the Heirs of his | to be made certain by Reference, 

Body for 5000 Years, is a Leaſe, and| as if for ſo many Years as B. hath 

not a Tail, and ſhall determine for} in the Manor of C. 210. pl. 12, 13. 

Want of Iſſue, 206. pl. 2. For ſo many Years as Executor of 

By what Words; not by Covenant to] Leſſee ſhall name, not good, be- 

levy a Fine to the Uſe of one for] cauſe not reduced to Certainty in 

thirteen Years, if none actually le-“ Life of the Parties, 210. pl. 1 
} vied, 206, pl. 1. By Covenant or] Termor grants habend. after his 
| Licence to enjoy for Time certain, | Death, and good, and havend. void, 
207. pl. 1. Where the Words im-| 210, 211. 

port a preſent Demiſe, tho“ Time] When to begin, 211. If no Time 

| after given for making the Leaſe, | mentioned, from Delivery, 211. 

207. pl. 2. Where Covenant to] pl. 1. Diverſity where to begin a 

permit and. ſuffer one to hold, 207. fine termini twenty-one Years, and 

pl. 3. Where ſhort Inſtructions to] where a fine twenty-one Years, 

draw one amounted not to Leaſe,| 211. pl. 2, 4 If to begin from an 

297. pl 4 By what Words parol| impoſlible Date, it muſt from Deli- 

Leaſe good, tho? no Writing after | very, 211. pl. 5. So if from End 
made, 208. pl. 5. Agreement to] of a former Leaſe, and there is 

ſow at Half, 208. pl. 6. Not] none, or miſrecited, tho" void in 

where by Articles expreſly demiſed, | Caſe of the King, 211. pl. 6. 

if Memorandum indorſed, that a] 212. pl. 8. If to begin from 

Leaſe was to be ſettled by Counſel, | Lady-day next before the Date of 

208. pl. 7. As Covenant that one| an Inderiture, and none mentioned 

ſhall hold for ſix Years makes Leaſe, it ſball begin from Lady-day before 

ſo Covenant to pay yearly Rent makes | the Date of Leaſe, 212. pl. 7, 10. 

| Reſervation, 208. pl. 8. Covenant | May begin in Computation from one 

and Grant by Copyholder, that | Time and Intereſt from another, 
one ſhall hold from ſeven Years to ſe- 212. pl. 9, 11. 213. pl. 12. If to 


3, begin 
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begin ſrom the End of ſeveral Leaſes 


of ſeveral Parcels, it ſhall be taken 
reſpectively, 213. pl. 13. Io be- 
gin after Leaſe to the Husband, 
where it was made to the Wife, 
ſhall be taken ſo to give ſecond 
Leaſe a good Commencement, 213. 
pl. 14. To be taken moſt ſtrongly 
againſt Leſſor, 213. pl. 15. If to 
begin from Surrender, Forfeiture or 
End of former Leaſe, it mult from 
the firſt which happens, 214. pl. 16. 
Leaſe for forty Years after a Copy- 
hold ſor three Lives determines, and 
tbe Wife of one hath ber Free 
. Bench, it ſhall not begin till after 
ber Death, 214. pl. 17. Where 
Leaſe miſcrecited, 214. pl. 18, 19. 


- Several other Caſes where Miſtakes | 
in Recitals, &*c. 215. pl. 20, 21, Cc. 


Leaſe ; for how many Years ſaid to be, 
216. For three Years, | and from 
the End thereof for three Years, and 
ſo from three Years to three, is for 
twelve Years, 216. pl. 1. 
like Caſes, &c. ſo long as both Par- 

ties pleaſe, is but at Will, 216. pl. 7. 
Leaſe for: Years is good for two 
Fears, 216. pl. 8. From twenty- 
one to twenty-one for ninety- nine 


Vears, 216. pl. 9. De anno in an- 


num quamdiu ambabus partibus 
placeret, good for two Yeats, and 
ift he begins another, for. the Third, 
416. pl. 10. „ | 

Leaſe by one Jointenant to the other, 
„ 41 1, 22% Pl. 14% % 452 - 
Leaſe at Will muſt be at the Will of 
both, 230. pl. 2, 3. Agreement 
with B. to permit him, to put a 
Stack of Hay on his Land as long as 
he pleaſes, is no Leaſe of the Land, 


230. pl. 4. Payment of Rent by 


Tenant at Sufferance, or Diſſeiſin, 
makes him Tenant at Will, 231. 
pl. 5. Feoffee, Leſſee, &c. Tenant 
at Will till Livery made, 231. pl. 6, 
J. But Deed of Feoffment to 4. 

aud bis Heirs to uſe of B. and his 
Hleirs, does not make A. Tenant at 


Will till Livery, 23 1. pl. 8. Nor B. 


231. pl 9. Not where Covenant 
to ſuffer one to enjoy Land a die 
datus for Life, 231. pl. 10. Ceſtuy 
que uſe that takes the Profits, 231 


* pl. 11. 232, pl. 6. Not Where 


Mortgagee covenants he will not 
take the, Profits, 232. pl. 12. Di- 
verſity where, Termor grants totum 


Meſſuagium ſuum, and where all his] 245. r reſtrained by 1 


Several 


Intereſt, 232. pl. 13. Leaſe for one 
Lear, and after for nine or twelve, 
as ſhall be agreed, c. 232. pl. 14. 
By Act of Law; as if Grandfather 
holds Land for Nouriſhment, 232. 
pl. 1. Not King's Grantee, if Grant 
void, 23 2. pl. 2, 3. Otherwiſe 
where Rent reſerved, 232. pl. 4. 
Rent granted for Life for executin 
an Office granted at Will by K. de- 
termines with the Office, 232. pl. 5. 
Leaſe at Will, not by one Jointenant 
to the other, 233. pl. 1. 217. pl. 1. 
Determination of Will, 233. Not by 
Leſlor's granting Rent-charge, 233. 
pl. 1. Not by covenanting to en- 
ſeoff Leſſee, 232. pl. 2. By Leſſor's 
Entry, cutting down Trees, putting 
his Cattle into Common, 233. pl. 3, 
4, 5. 236. pl. 2. But not by 
Words ſpoke off the Land, till Leſſee 
bath Notice, 235. pl. 3. By Leſſee's 
cutting down Timber-Trees, 234. 
pl. 6. By bis granting over his E- 
ſtate, tho“ void, 234. pl. 7, By 
Leſſor's impounding Diſtreſs on Pre- 
miſſes, 234. pl. 8. By Leſſor's ma- 
king a Leaſe for Vears to begin pre- 
ſently, tho? Agreement that he fha!l 
not enter till after the Day on 
which Rent becomes due from Leſ- 
ſee at Will, 234. pl. 9. By Out- 
lawry of Leflor, 234. pl. 1. Of 
| Leſſee, 234. pl. 2. Not by Mar- 
klage of a Woman, Leſſor at Will, 
234. pl. 3. So of Leſſee at Will, 
234. pl. 4. Not by Death of the 
Husband Leſſor, 234. pl. 5. Nor 
by Death of one Tenant, Leſſor 
or Leſſee, 234. pl. 6. By Death of 
Leſſee, tho to hold to him and his 
Heirs, 235. pl. 7. Not by Entry of 
Stranger, 235. A. 1. Leſſee cannot 
determine before the Rent - day, fo 
as to avoid Payment of the Rent, 
235. Pl. 1, 2. 8 
How determined, 236. Not ſecretly, 
| wy Notice given Leſſor, 236. 
pl. 1, 2. : | ö 
Tenant at Sufferance, 236. Not King's 
Tenant that holds over, otherwiſe 
of Tenant of Subject, 236. pl. 1. 
Or if Leſſee at Will holds over after 
Death of Leflor, 236. pl. 2. Nor 
Guardian that continues in after 
Age of Heir, but Abator, 236. pl. 3. 
Leaſes by Eccleſiaſtical Perſons by 
a 2 Law, 243. pl. 1. | 
By Biſhops, &c. 32 fl. 8. 243, 244, 
El, 


246, 


| 
9 
* . * 


NEN 


n 


— — — 


246, 247. Colleges, Deans and 


TR 


| MVSEVM | 
BRITANNICVM 


Chapters reſtrained by 13 El. 248, 
249. Leaſes void by Non-refidence, 
by 13 El. c. 20. 249. Bonds, Co- 
venants, Cc. for Enjoyment,. con. 
13 El. void by 14 El. 249. Upon 


Leaſes by Colleges one third Part 
of the Rent to be reſerved iti Corn, 


250. Concurrent Leaſes by Col- 
leges, Cc. reſtrained by 18 El. 
251. Judgment for Enjoyment con- 
trary to 13 El. void by 43 Ei. 251 


Ozdinary. Vide Executo2s. 
Pziſon. Paiſoners. 


How to be kept, 115. pl. 1, 2. Whe- 


ther in Irons, 115. pl. 2. Margine. 
How removed from one Priſon to 
another, 115. pl. 3. 116. pl. 4 
Not to be ſuffered to go at large 


by Reaſon of why ny 117. pl. 9. 


118. pl 10. May be out of Cuſto- 
dy on Habeas Corpus for a ſmall 
Time, if Writ obeyed by having 
him at the Day, 118. pl. 11- 
Where it may be kept, 123. Place 
may be appointed by King's Bench 
for keeping Marſbalſea, ind Extent 
of it limited by Rule of Court, and 
this the proper Method in Caſe of 
Plague, Cc. 123. pl. 2. There are 
two ſeveral Sides in Newgate, one 
for Middleſex another for London, 
321. pl. 2. 


Peers; where liable to be taken in 
Execution. Vide Execution. 


Pleadings. ide at the End of the 


{ſeveral Titles. | 


Releaſe; Vide Extinguiſhment, 


Re⸗extent. Vide Executton, 


Reſcue. Vide Eſcape. 
Scire factas. 


Where Execution not to be without it, 


329. Not on Judgment affirmed 
upon Error, tho' within the Year, 
329. pl. 1. Where affirmed after 
the Year, Execution within the 
Year after Affirmance without Scire 
Facias, 329. pl. 2. 330. pl. 3. Af 
ter the Year where Execution ſtayed 
by Act of Defendant, 33o. pl. 4, 5. 
But not after Year, where Principal 


| 


and Bail join in Error, becauſe void, 
330. ple 6, Scire facias in real, 
but not in perſonal Actions at Com- 
mon Law, 330. pl. 7, 8, 9. In 
mix'd, 331. pl. 12. Afﬀeer Year and 
Day, Plaintiff may enter an Elegit 
on the Roll, and continue it, 331. 
pl. 10. No Habere facias Seiſinam 
in an Ejectment after the Year and 
Day without Scire facias, 331. pl. 11. 
After Ceſſet executio for a Year, 331. 
pl. 12. Not without upon a Re- 
cognizance for Payment of Money 
at a Day above an Lear after the 
Date, 331. pl. 1,2. Upon a Judg- 
ment in an Annuity within the 
| Year after every Day of Payment, 
331. pl. 3. One bound to his 
Good Behaviour nbt indictable for 
Breach , before Scire facias, 332. 
pl. 4 Upon a Recognizatice after 
every Day of Payment without 
Scire facias, 332. pl. 5; If Execu- 
tion taken out within the Year 
continued and executed after, 33 2. 
pl. 6. Not againſt Exectitors with- 
out, 332. pl. 1. Nor by Executors 
without, 332. pl. 2. If hot Party, 
tho' privy to Record, cannot have 
Execution without, 332. pl. 3. Af- 
ter Judgment Informer died, and his 
_ Adminiſtrator ſuggeſting it on the 
Roll, had his Moiety, 332. pl. 4. 
After Judgment in Quare Impedit, 
the Plaintiff being outlawed, Kin 
had a Scire facias, 332. pl. 5. i 
one Plaintiff dies, the other ſug- 
— it on the Roll, may have 
xecution without. So if one De- 
fendant dies, 332. pl. 6. By As- 
ſignee of a Bankrupt, 333. pl. 6. 
Not after Scire facias ſued within 
the Year till Judgment therein, 333. 
How, and againſt what Perſon, 333. 
Againſt Heir in general or B. Son 
and Heir, 333. pl. 1. If Heir re- 
turned dead, it lies againſt Terte- 
nants, 333. pl. 2. But not before 
ſome Return as to him, 333. pl. 3. 
Where on Scire facias one is returns 
ed Tertenant, he may ſhew there 
are others, 333. pl. 4. If one De- 
fendant dies, Scire facias againſt 
Survivor only, 334. pl. 5, 6. 


Suſpenſion. Vide Extinguiſh⸗ 


Tenant after Poſſibility for Life, 
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